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Section 1.
Administrative law
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Lobachevsky State University of Nizhni Novgorod
Applicant for PhD, The Department of Constitutional

and Municipal Law, Nizhny Novgorod Institute of Business,
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Competition principle in Russian contract system

Aanuna Examepuna Bopucosna,

3a8edyouyas omoesom 002080pHbIX OMHOULEHUT
Ynpasaenus ¢uruaros HHI'Y, couckamerv kadedpu
Koncmumyyuonnozo u mynuyunasvrozo npasa
Husezopodckozo uncmumyma ynpasaenus PAHXul'C
E-mail: ekaterina_lapina@bk.ru

MpuHUMN o6ecneYyeHus KOHKYpPeHUuu
B POCCUUCKON KOHTPAKTHOU CUCTEME

OAHOfI U3 [EHTPAABHBIX upen 3aKOHOAQTEABCTBA O TOCYAAPCTBEHHBIX 3aKyIIKaX
aBAasercs obecreyenue AO6POCOB€CTHOﬁ KOHKYPEHIINH, TO €CTh CO3AAHNE TAaKHX YyC-
AOBI/IfI, TIIPH KOTOPBIX OTHOIIEHMA MEXAY I'OCYAAPCTBEHHPIMU 3aKa3YMKaMH U Y4aCT-
HHUKaMH 3aKYIIOK 6YAYT CTPOMTDHCA IO AaHAAOTHUM C PPIHKOM YaCTHBIX 3aKYIIOK, TA€
KOHKYPEHIIM BBICTYIIAET €ECTECTBEHHDIM PETYAITOPOM TaKHUX OTHOIIIEHUI. HPI/IHL[I/IH
obecrieueHus KOHKYPEHITUH, 33aA0KEHHBIN B OCHOBY KOHTPaKTHOfI CUCTEMBI 1, HE sB-
ASIETCSI HOBEAAOM pOCCI/II;ICKOI'O 3aKOHOAATEADbCTBA. Ha H€O6XOAI/IMOCTI> CO3AaAHHA

! O «ourpakrHoil cucreme B cdepe 3aKymok TOBApOB, paboT, YCAYr AAs obecrewenms
FOCYAQPCTBEHHBIX U MyHHIUIIAABHBIX HyA: PepepanbHbiit 3akoH o1 05.04.2013 N 44-03//Cobpanue
3akoHopaTeAbcTBa Poccuiickoit Oepeparpn. 08.04.2013. N 14 c1. 1652.
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KOHKYPEeHTHBIX YCAOBHI IIPU OCYIeCTBACHHHU 3aKYIIOK AASI TOCYAQPCTBEHHbIX HYXA
yxaspiBaercsi B Coraamennu BTO o rocyaapcrsennsix 3akynkax', Konsernuu Op-
raausanun O6bepnHeHHbIx Hanmit MIPOTUB Koppynunnz, MesxnpaBUTEeABCTBEHHOM
COTAAIIEHHNH O TOCYAQPCTBEHHBIX (MyHI/ILIHHaAbeIX) 3aKyIIKax PeCHYGAI/IKI/I BeAapbe,
Pecrry6anxu Kasaxcran u Poccuiickoit Qepeparun’, Tunosom sakone KOHCUTPAA
o Hy6AI/I‘{HbIX 3a1<ym<ax4 Y MHBIX MEXAYHAPOAHBIX AOKYMEHTAX M HALIMOHAABHBIX 3a-
koHopareabcTBax. Kax ormeyaa Kpucrodep boBrc, 0CHOBHOM IPUYMHOR AASI pETYAU-
POBaHUSI 3aKYIIOK I[yOANIHOTO CEKTOPA SIBASIETCS] HEOOXOAMMOCTD IIPUBECTH UX B CO-
OTBETCTBUE C paOOTOI Ha YACTHBIX PHIHKAX, CTPYKTYpPa KOTOPBIX GOPMUPYETCS, KAK
IIPABUAO, B Pe3yAbTaTe KOHKYPEHTHOM OOpbOBI, BOHUKAIOLIEH [IPH B3AUMOAEHCTBUM
MEKAY IIOKYIIATEASIMH U ITOCTABIIUKAMI .

®epepaabHbIil 3aK0oH 0T 26.07.2006 1. N 135-03 «O samure koHKypeHIHE> (A-
Aee — 3aKOH O 3alliTe KOHKYPEHIIHH) OTPeAeAsieT KOHKYPEHIIHIO Kak COTIEPHIYECTBO
OpraHU3alMI ¥ HHBIX AHI], OCYIIECTBASIOMMX IPUHOCALIYIO AOXOA AETEABHOCTD, IIPH
KOTOPOM TaKHe CyObeKTHI He UMEIOT BO3BMOXKHOCTH B OAHOCTOPOHHEM ITOPSIAKE BO3-
AefiCTBOBaTh Ha O6mIHe YCAOBUS O6pameHus TOBapoB Ha pouke (mm. S u 7 cr. 4)°.
Depepaapnpiit 3akoH 0T 05.04.2013 1. N2 44-03 «O xoHTpakTHOI cucTeMe B cdhepe
3aKyIIOK TOBAPOB, PAbOT, YCAYT AASL OO€CIIeYeHHUsI TOCYAAPCTBEHHbIX M MYHHUI[IIIAAD-
HBIX Hy)A> (AaAee — 3aKOH 0 KOHTPAKTHO# CHCTeMe) yKa3blBaeT Ha HeOOXOAMMOCTD
obecredeH s KOHKYPEHIIMH UCKAIOYUTEABHO MEKAY YIACTHHKAMH 3aKymoK (4. 1 cT.
8)7, XOTSI IPMMEHUTEABHO K TOC3aKa3y TaKKe MOXKHO TOBOPUTD M O KOHKYPEeHIHH
MEXAY TOBAPOIPOH3BOAUTEASIMH, KOTOPBIE AOCTATOYHO PEAKO CAMH SIBASFOTCS HETIO-
CPeACTBEHHBIMH Y4aCTHHKAMH 3aKyIIOYHBIX ITpoLieAyp. EcAl moAXoANTD K MOHSTHIO
KOHKYPEHITHH CTPOTO B COOTBETCTBUH C 3AKOHOM O KOHKYPEHIIHH, TO IIPH PacCMO-
TPpEHHNU BOHPOCOB FOCYAaPCTBeHHbIX 3aKYIIOK 9THUMH ABYMS BUAAMH KOHKYPEHIINH

! Coraamenue o rocysapcrsenmbix saxymkax (Mappaken) ot 15.04.1994 [aaexrpomnmbrit pecypc).
AocTyI 13 CrIpaBOYHO-IPaBOBOI CUCTeMBI «[apaHT>.

? Kousennus Oprannsanuu O6beannenssx Haruit mporus koppymu ot 31.10.2003/ /Cobpanue
3akoHoAareabcTBa Poccuiickoit Pepeparmu. 26.06.2006. N 26 cr. 2780.

% Coraamrenue o rocyaapcTBeHHbIX (MyHMITMTIAABHBIX) 3akymkax (Mocksa) or 09.12.2010//
Cobpanue 3akoHopaTeabcTBa Poccmiickoit @epeparmu. 30.01.2012. N S cr. 540.

4 UNCITRAL Model Law on Public Procurement (01.07.2011) URL: http:// www.uncitral.org/

df/english/texts/procurem/ml-procurement-2011/2011-Model-Law-on-Public-Procurement-e.pdf

p g P P P
(aara obpamenus: 13.02.2014).

s Christopher H. Bovis. EU Public Procurement Law//Edward Elgar: 2007. P. 11-12.

© O samure xomxypenumu: DepepasbHpii 3akon or 26.07.2006 N 135-03//Cobpanue
3axoHopareabcTBa Poccuiickoit Pepeparmu. 31.07.2006. N 31 (wactp I) ct. 3434.

7 O KOHTpaKTHO¥ CHCTeMe B cdepe 3aKymOK TOBApOB, paboT, ycAyr aas obecredemms
TOCYAQPCTBEHHBIX M MYHUIIMIIAABHBIX HyKA: DeaepanbHslit 3akon or 05.04.2013 N 44-03//Cobpanue
3axoHopareabcTBa Poccuiickoit Oepeparmu. 08.04.2013. N 14 c1. 1652.
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M CTOUT OTpaHUINTHCA. OAHAKO, TOMHUMO KOHKYPEHIHH IIPOAABI[OB K TOBAPOIIPOM3-
BOAUTEAEN AI0OBIM 3aKYIIKaM XapaKTepHa TAKKe U KOHKYPEeHIsI IIOKYIIATEACH, TO eCTh
COTEPHHYECTBO 3aKa3YMKOB 32 HAUOOAee BBHITOAHbIE IIPEAAOKEHHS], BO3PACTAIOIee
IIPU CHIDKEHUH KOHKYPEHITHHU ITOCTAaBIUKOB. CAeAyeT OTMETHTD, UTO AAS 3aKA3UHKOB,
SBASIIOIIMXCS y9aCTHUKAaMU KOHTPAKTHOM CUCTEMBI, IPUHOCAMIAS AOXOA ACSTEABHOCTD
XOTsI B HEKOTOPbIX CAy4asiX M BO3MOXKHA, HO HE OTHOCUTCS K OCHOBHOM U SIBASIETCS HC-
KAIOUeHHeM U3 0011ero npasuaa. [109aToMy TOBOPHUTH 0 KOHKYPEHIIHH MEXAY TAKIMU
3aKa34YMKaMH MOYKHO TOABKO B TOM CAyYae, €CAY TOHUMATh KOHKYPEHIIMIO B IIKPOKOM
CMBICA€, BRIXOASIEM 32 PAMKH IIOAOXKEHH 3aKOHA O 3allfUTe KOHKYPeHITHH.

Kax oTMewyaroch BbIIIe, IPH OCYIECTBACHUH F'OCYAAPCTBEHHbIX 3aKYTIOK MOXKET
MIMETh MeCTO 3 BUAQ KOHKYPEHIJUH: IPOAABLIOB (YIaCTHUKOB 3aKyTIOK), IPOU3BOAH-
TeAel u TIOKyTiaTeAeit (3aka3ankoB). DPPeKTHBHOE GYHKIMOHUPOBAHUE PBIHOYHDIX
MEXaHHM3MOB [P OCYIeCTBAEHUU FOCYAAPCTBEHHBIX 3aKyIIOK BO3MOXKHO AMIIb ITPH
obecrieueHNY BCell COBOKYIIHOCTH KOHKYPEHTHBIX OTHOIIEHHUIT, 2 He OTAGABHBIX eé
BHAOB. OTCYTCTBIE KOHKYPEHIUH MEXKAY IOCTABIINKAMU IIOBAEIET OAHOOOpasue
IIPEAAOKEHUH U POCT IieH Ha mpopyknuio. K rakoMy sxe apdexTy MoxXeT IpUBECTH
U OTCYTCTBHUE KOHKYPEHIIMU MeXAY TIPOU3BOAUTEASIMU ITPOAYKIIUH, HE3aBUCHMO OT KO-
AMYECTBa IIPOAABLIOB-TIOCPEAHUKOB. HeMaA0BaXKHbIM aCIIEKTOM SBASIETCS U KOHKYPeH-
LU MeXAY 3aKa34HKaMH, IpUoOpeTaomtas 0ocoboe 3HaUYeHNe B YCAOBUSX AeduIjuTa
HAa Te MAH HHble TOBapbl (paboThl, ycAyTH).

3aKOH 0 KOHTPAKTHOM CHCTeMe B HAaHOOABIIeH CTEIIeH! HAIleAeH Ha CO3AQHIE
YCAOBHIT AASI KOHKYPEHIIUU MEXAY YIaCTHUKAMU 3aKyIIOK, TO €CTh MeXAY AMIIaMH,
MIPETEHAYIOIUMHU 3aKAIOUUTD TOCYAAQPCTBEHHbIN KOHTPAKT M CTaTh IOCTaBIIMKAMH
(moapsisunkamu, ucroAnuTeASMH). [IpHHIKI 06ecTedeH s KOHKYPEHIIHH, AeKAIIHiT
B OCHOBE KOHTPAKTHOMN CHUCTEMbI, TOAKPEIIAeH IJeAbIM PSAOM 3alPeTOB U OrpaHMYe-
HUI1, yCTAHOBAEHHBIX AASI TOCYAQPCTBEHHbIX 3aKa34UKOB. JTO U 0053aT€ABHOCTb IIPH-
MeHeHUSI KOHKYPEHTHBIX CII0COO0B 3aKYIIOK, AOITYCKAOIIAsI 3aKYIIKU Y AUHCTBEHHOTO
MOCTABIIUKA B MCKAIOUMTEABHBIX, CTPOTO OTOBOPEHHBIX 3aKOHOM CAyYasX; U 3arpeT
Ha M3MeHEeHUe YCAOBMII 3aKAIOUEHHBIX KOHTPAKTOB; M CHCTeMa Mep, HallpaBAeHHbBIX
Ha 00ecIIedeHIe MAKCHMAABHOM OTKPBITOCTH U IPO3PAYHOCTH HHPOPMALIUH O 3aKyII-
KaX; M yCTAHOBAEHHUE Ha 3AKOHOAATEABHOM YPOBHE EAMHbIX TPeOOBAHHIT K yIaCTHUKAM
3aKYTIOK, He TIOAA@KAIUX N3MEHEHHIO 3aKa3YMKaMH. ODTH U MHbIe Mepbl, yCTAHOBACH-
HbIe AASl KOHTPAKTHOM CHUCTeMbI, IO3BOASIIOT YYaCTHUKAM 3aKyTIOK B IIOAHOH Mepe
PeaAM30BaTh CBOE PABO Ha PABHbIM AOCTYII K TOC3aKasy.

Hpest obecriedeHIs KOHKYPEHTHBIX YCAOBHIL AASI TOBAP OLIPOU3BOAHUTEACH, He SIBASI-
IOIMXCS HEITOCPEACTBEHHBIMU Y4aCTHUKAMU I'OCYAAP CTBEHHbIX 3aKYIIOK, XOTS TPSAMO
U He IIPOAEKAAPUPOBAHA B KAUeCTBE COACPYKAHIS IPHHIIUIA 00eCIiedeHu s KOHKyPeH-
ITHIM, HO TaK>Ke HAIlIAA OTPa’KeHHe B KOHTPAKTHOH crucTeMe. 3aKOHOM O KOHTPaKTHOM
CHCTeMe YCTAHOBAEH 3aIIpeT Ha YCTAaHOBAGHHE 3aKA34MKAMI B OTHOIIEHUH 00beKTOB
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3aKyIOK TpebOBaHMUIT K TOBAPHBIM 3HAKaM, 3HAKaM 00CAY>KUBaHUsI, PHPMEHHbIM HaH-
MEHOBAHISIM, [TATeHTaM, IOAE3HBIM MOAEASIM, IIPOMBIIIACHHBIM 0Opa3LiaM, HalMeHO-
BaHISIM MeCT IIPOUCXOXXACHIUSI TOBAPOB A HANMEHOBAHISIM ITpousBopuTeAett. Takoe
OrpaHUYEHHE, KAK [IPABHAO, He CKa3bIBAETCSI Ha KOHKYPEHI[IN MEXAY ITOCTABIIHKAM,
KOTOpbIe, B OOABIIMHCTBE CBOEM, SIBASIIOTCSI TOCPEAHUKAMI MEXAY IIPOM3BOAUTEASIMI
U IIOKYIIATeASIME, KXKABII U3 KOTOPBIX IMeeT BO3MOXKHOCTD IIPEAAAraTh K IIOCTAaBKe
GOABIION ACCOPTUMEHT TOBAPOB PA3AMYHBIX TOBAPOIPpOU3BoAuTeAeit. Takum o6pason,
OrpaHHYeHe TOCYAAPCTBEHHbIX 3aKA39HKOB B HICIIOAB30BAHNI IIPU OIIMCAHHIH 00beKTa
3aKYIIKH TOBAPHBIX 3HAKOB U HHbIX CPEACTB HHAMBUAYAAM3ALIME IIPOAYKIIUY B GOABIIETT
CTeIIeHHU HalleAeHO Ha obecredeHIe AOOPOCOBECTHOM KOHKYPEHIIUH MEKAY TOBapO-
IPOM3BOAUTEASIMH, HEKEAU Ha PaCIIMpeHne KPyra IOCTaBIIUKOB.

TOBOPS 0 KOHKYPEHIIMH MeXAY IIOKyTaTeAIMH (3aKa34MKaMH), CAEAYeT OTMETUTD,
9TO KOHKYPEHTOCIIOCOOHOCTb FOCYAAPCTBEHHBIX 3aKA34HKOB UI'PaeT HEMAAOBAKHYIO
POAb AAST 9 PEKTUBHOCTH TOCYAAPCTBEHHBIX 3aKyIIOK. C OAHOM CTOPOHBI, BCe IIOKyIIa-
Teau (M TOCYAAPCTBEHHBbIE, M YaCTHBbIE ) HAXOASATCS B PABHBIX PhIHOYHBIX YCAOBHSX, TaK
KAK AASI IIPOAABLIOB He IMeeT 3HaYeHS CTATyC 3aKasuuka. C APYToit CTOPOHBI, AeSITEAD-
HOCTb FOCYAQPCTBEHHBIX 3aKa34MKOB IIPH OCYIeCTBACHHH 3aKYIIOK CTPOrO PerAaMeH-
THPOBAHA, YTO IPHUHIIUIIMAABHO OTAMYAET UX OT 3aKA34YHKOB YacTHBIX. HopMaTHBHBI-
MM aKTaMH YCTaHOBAEHBI CITOCOOBI OCYIeCTBAEHHS 3aKYIIOK, YCAOBHSL M TIOPSIAOK UX
npuMeHeHs1. ONUPAsCh B OLleHKe YIACTHUKOB 3aKYIIKH U KA9eCTBA IPOAYKI[II AUIIb
Ha $OpMaABHbIE KPHTEPHUH, 3aKPEIAEHHBIe HOPMATHBHO, TOCYAAPCTBEHHbIE 3aKA3IHKI
He UMEIOT BO3MOXKHOCTHU IPOTUBOCTOSITh HEAOOPOCOBECTHBIM YIACTHUKAM 3aKYIIOK.
YcTaHOBAEHHBIN 3aKOHOM « CLI€HAPUIT>» 3aKYIIOYHBIX IPOLIEAYP He ITO3BOASIET 3aKa3UU-
KaM OIlepaTUBHO PearrMpoBaTh HA U3MeHeHYe PHIHOYHOM CHTyarui. TakuM 06pasow,
KECTKAsI perAaMeHTaIIHs 3aKYIIOYHOTO IIPOLIECCa, AAUTEABHOCTD U TPYAOEMKOCTD YCTa-
HOBAEHHBIX IIPOLIEAYP OKA3bIBAIOT HETATHBHOE BO3AEHCTBYE HA KOHKYPEHTOCIIOCO0-
HOCTb TOCYAQPCTBEHHBIX 3aKa34uKOB. KpoMe Toro, yuacrie B roc3akase BACIET AAS
MOCTaBIUKOB (IIOAPSAIHKOB, HCIIOAHUTEAEH) AOTIOAHHTEAbHbIE PUCKH, CBS3aHHbIE
C yCTAaHOBACHHEM 3aKA3YHKAMU 00SI3aTeABHbIX 00eCIIeINTEABHBIX MeP H CAHKIIHIL 32 Ha-
pYIIeHIe AOTOBOPHBIX O0SI3aT€ABCTB, KOTOPBIE He BCETAQ IIPHUMEHSIOTCS YaCTHBIMU
3aKasyrKaMu. AaHHbIE 0OCTOSITEABCTBA IPUBOAST K TOMY, YTO FOCYAAPCTBEHHBII CEK-
TOP MOXKET PACCIUTHIBATH Ha IIOAYIEHHE HEOOXOAUMOI IIPOAYKIIH B IIOAHOM 00BbeMe
AUIIB B YCAOBHHU AOCTATOYHO HACBHIMIEHHOTO PHIHKA IPEAAOXKEHHUIL. A B Tex cepax,
TA€ IIPEeAAOIKEHIE KadeCTBEHHOM IIPOAYKIIUY OTPAHUIEHO, TOCYAAPCTBEHHbIE HYKADL
OYAYT YAOBAETBOPSITBCS IIO OCTATOYHOMY IPHHIJHILY, TAK KAK AePULIUT IIPEAAOIKEHIIS
II03BOAUT AOOPOCOBECTHBIM IIPOAABLIAM BHIOUPATh HAOOAEE BEITOAHBIX AASI CeOsI qacT-
HBIX ITOKYIIaTeAEH.

Ha ocHOBaHUM BBILIEM3AO0KEHHOTO MOXKHO CAEAATH BBIBOA, UTO B aCIIEKTe pac-
CMaTpUBaeMO IIPO6GAEMbI CTAHOBAEHME KOHKYPEHTOCIIOCOOHOCTH 3aKa39HKOB SIBASI-
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€TCsI, ITOXKAAYH, CAMBIM CAAOBIM MECTOM roc3aKasa. B paMKax KOHTPAKTHO CHCTeMbI
PEryAUpOBAHHUIO IIOAAEXKHT, B OCHOBHOM, IIOKYIIATEABCKOE [IOBEACHHUE, B TO BpeMsI KaK
CTOPOHA IIPEAAOKEHISI Ha PBIHKE FOCYAAPCTBEHHBIX 3aKyIIOK He OrPaHUYeHa B CBOUX
[paBax Ha CBOOOAY IIPHHSTIS pelIe Ui IIPH BEIOOpe 3aKa3quKOB. ITOmbITKY 3aKOHOAQ-
TeAelt 00ecIiedeHrsI MAKCUMAABHOTO AOCTYIIA IIPEAIIPHUHIIMATEAEH K YIACTHIO B TOC3a-
Ka3e, IIPUBEAO K AMICOAAAHCY HHTEPECOB FOCYAAPCTBEHHBIX 3aKA3YHKOB U YIACTHUKOB
3aKyIOYHBIX MPOLeAypP. [IPHXOANTCS KOHCTATHPOBATh, YTO MHOTOAETHEe pedOopMI-
pOBaHHe POCCHUIICKO CHCTEMBI FOC3aKa3a He CIIOCOOCTBOBAAO Pa3pelIeH IO AAHHON
mpobAeMsl, a HAIIPOTHB, yCyrybasiao ee. Kak orMevaercss HeKOTOpbIMU aBTOpaMH ',
TaKast 0COOEHHOCTDb XapaKTePHa He TOABKO AASI POCCUIICKOTO 3aKOHOAATEABCTBA, YTO
YKa3bIBaeT Ha CXOXKECTh IIOAXOAOB B PEIyAUPOBAHUK CHCTEMbI [OC3aKa3a PAa3AUIHbIX
FOCYAAPCTB H, KaK CAEACTBHE, OOLIHOCTD CBS3AHHBIX C HEH IIPOOAEM.

Cnucok AuTeparyphbi:
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! Christopher H. Bovis. EU Public Procurement Law//Edward Elgar: 2007. P. 13.
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Cy0’eKTun nep>xaBHOro KOHTpoJo B chepi
HaApPOKOPUCTYBAHHS B YKpPaiHi

ITpaBoBipHOCHHH Y cdepi HAAPOKOPUCTYBAHHS € 06 EKTOM AOCAIAKEHHS Pi3HUX
raayseit ipasa (eKOAOTIYHOTO, AAMiHiCTPATHBHOTO, KDUMiHAABHOTO) Ta PETYAIOIOThCS
YHCAGHHOIO0 HOPMAaTHBHOIO 0a3o010. [TpoanaAisyBasiu 11i HOPMATHBHO-IIPABOBI AKTH,
MOYKHA CTBEPAIKYBATH, 1[0 OAHIM i3 OCHOBHHX 3aBAQHD € 3a0e3I1edeHHsI paljioHAABHOTO
HAAPOKOPUCTYBAHHS Ta OXOPOHH 1[bOTO IPUPOAHOTO bararcrsa. Ha BukoHaHHS 1ux
3aAa4 AeprKaBa yTBOPIOE CIIElliaAbHI OPTaHU 3AIMCHEHHS AEPXKaBHOTO KOHTPOAIO.

Cy06’exTaMu 3AIfICHEHHS AePXKABHOTO KOHTPOAIO € AeP>KABHI OPraHH Ta II0CAAOBI
0c006H, 110 peaAi3yI0Th HAAAHI 3aKOHOM BAAAHI KOHTPOABHI IToBHOBaxkeHHs. HapanHs
BiATIOBIAHMMM HOPMaTHUBHO-ITPAaBOBUMU AKTAMH BAAAHUX KOHTPOABHHX IIOBHOBA)KEHb
€ IPSAIMUM CBiAYEHHSAM AeP>KaBHO-IIPAaBOBOTO XapaKTepy KOHTPOAIO y cdhepi AOTpHMaH-
Hs 3aKOHOAABCTBA PO HaApa. Aep>KaBHHI KOHTPOAD ¥ cdepi AOTPUMaHHS 3aKOHOAAB-
CTBa IIPO HAAPA Ma€ CBOIO CrienudiKy, 30KpeMa XapaKTepU3y€eThCs pisSHOMaHITHICTIO
KOHTPOAIOIOUMX OPTaHiB, Ki MAalOTh AOCUTD ITUPOKHUH CIIEKTP TOBHOBAXKEHb.

Ao cy6’exTiB, 1110 3AIFICHIOIOTD ACpPXKABHUI KOHTPOAD Y Cpepi HAAPOKOPHUCTYBAHHS
B YKpaiHi mepur 3a Bce HeOOXiAHO BIAHOCHTH Ti Aep>KaBHi OpraHy, IO 3AIMCHIOIOTDH
AeprKaBHUI KOHTPOAD B3araai: Kabiner Minictpis Ykpainu, Kabiner Minictpis AsTo-
HoMHOI Pecry6aixu Kpum ta micrieBi AepsxaBai apminicrpanii. Tak, mpoaHaaisyBasim
HOPMATHUBHO-IIPAaBOBi aKTH, IJO PET'YAIOIOTD AIIABHICTD IJUX OPTaHiB, MOXKHA AIATH BU-
CHOBKY, IO TOBHOBA)XE€HHS [IUX OPTraHiB MOXXHA OAIAMTH Ha TPYIIH.

Ao mepioi BiAHeCTH OpraHi3arliiiHO-yIIPaBAIHCHKI IOBHOBXEHHSI, TIOB sI3aHi 3
peaaizanjiero Aep>KaBHOI IIOAITHKHU y Cdepi peryABaHHS IipHUYHX BIAHOCHH, 3a6e311e-
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YeHHS PO3POOKHU 3aTaAbHOAEPIKABHUX Ta PeriOHAABHIX IIPOTPaM y FaAy3i FeOAOTIIHOTO
BUBYEHH:], BAKOPHCTAHHS i OXOPOHM HAAD; BUSHAYEHH MOPAAKY BAKOPUCTAHHS HAAD
Ta IX OXOPOHH, p03p061<n 1 3aTBEPAKEHHS BIAITOBIAHMX CTAaHAAPTIB, HOPM i IPaBHA;
BCTaHOBAEHHS 300pY 32 BHAAQYY CIIELIAABHIX AO3BOAIB Ha KOPHUCTYBAHHS HAAPAMU;
CTBOpPEHHSI EAMHOI CHUCTeMM Aep>KaBHOTO iHPOPMAI[ITHOrO reOAOriyHOro POHAY
Ta BUSHAYEHHs IIOPSAAKY PO3IOPSAAXKEHHS IeOAOTIYHOI0 iHpopMali€lo; opraHisaris
AEP>KaBHOI eKCIIEPTU3H Ta OLIHKH 3aIaciB KOPUCHUX KOMAAHH; BUPIIIEHHS IINTAHb
BUKOPHMCTaHHS HAADP AASL CKAAQAYBAHHS i 3aXOPOHEHHS BiAXOAIB BHpOGHHuTBa Ta iH-
KX MKIAAUBUX PEYOBHH; BU3SHAYEHHS KPUTEPIiB IIOAO BU3HAHHA 3aIaciB KOPUCHHUX
KOIIAAMH HEe3HAYHHMMHU; YKAAAAHHS YTOA IIPO PO3IMOAIA TPOAYKIIil (Ka6iHeT Misicrpis
YKpa'l'HI/I) ) PO3IOAIA MXK BIAITOBIAHMMU MiCIIeBUMH 6r0AKeTaMH [TAQTH 3a KOPHUCTYBaH-
HsIM HaAPaMH, IPUIMHEHHS [TPaBa Ha KOPUCTYBAHHA HAAPDaAMHU (Ka6iHeT Minicrpis AP
Kpmm, opranu micreBoro CaMOBpﬂAYBaHHﬂ).

A0 ApYyToi rpyIH IOBHOBAYKEHHSL, [IOB SI3aHi i3 3AIFICHEHHS AEPYKABHOTO KOHTPOAIO
Y TraAysi HAAPOKOPHUCTYBAaHHS: 3AIICHEHHS ACP)KaBHOTO KOHTPOAIO 33 F€OAOTIYHUM
BHUBYEHHSM, BUKOPHCTAaHHAM Ta OXOPOHOIO HaAp, A TAKOX 32 YTBOPEHHSM Ta BUKO-
PHCTaHHAM TEXHOT€HHHUX POAOBUIIL i nepepo61<oxo MiHepaAbHOI CHPOBHHHU (Ka6iHeT
Minicrpis YkpaiHu); 3AIfICHEHHS. KOHTPOAIO 33 BUKOPHCTAHHSIM Ta OXOPOHOIO HAAD
(Kabimer Minicrpis AP Kpum, micriesi oeprxaBHi aAMiHiCTpauﬁ) L

Ao Cy6’eKTIB 3AIFICHEHHS AEPXKABHOTO KOHTPOAIO ¥ cdepi HaAPOKOPHUCTYBAHHS
B YkpaiHi HeoOXiAHO BIAHOCUTH i Ti A€P>KaBHI OpraHH, IO 3AIMCHIOIOTD FAAY3€BUI KOH-
TPOAb B Liiit cpepi. Ao nux cy6’eKTiB CAip BiaHOCHTH: MiHicTepCcTBO exoAorii Ta Impu-
POAHEX pecypciB Yipainu; AepkaBHa CAyxc0a reoaorii Ta Haap Ykpainu; AepikaBHa
eKOAOTIYHA IHCIIeKIis YKpaiHy; AepiKaBHa CAY>KOa [ipHUIOTO HATASIAY T IIPOMUCAOBO]
Oesmeku YKpainy; Aep>kaBHe yIPaBAIHHSI OXOPOHH HABKOAHIIHBOTO IIPUPOAHOTO Ce-
peAoBuia B obaacTsx, Mictax Kuesi Ta CeBacTOIOAL

AOCAIABIIM TPAaBOBi OCHOBYU AISABPHOCTI LIUX Aep>KaBHMX OPTaHiB MOXKHA pO3-
AIAUTH HapaHi IM 3aKOHOM IIOBHOBa>KEHHS Ha ABi rpymu. Ao IepuIoi rpynu BiAHecTH
MMOBHOBA)KEHHS, SAKi OB sI3aHi i3 BHECEHHAM IIPOTO3HUIIN Ta pPeaAi3ali€lo Aep>KaBHOI
MTOAITHKH 31 3AIICHEHHS A€PXKAaBHOTO KOHTPOAIO 33 AOACPKaHHAM 3aKOHOAABCTBA IIPO
Haapa. Hanpuxaap, Buecenns MinicTpoBi Mpono3uilii moao ¢opMyBaHHS AepKaBHOI
MTOAITHKH 31 3A1MCHEHHS ACPXKAaBHOTO HATASIAY (KOHTPOAIO) y cpepi 0XOpoHU HaBKO-
AMIIHBOTO MPUPOAHOTO CEPEAOBUINQ, PALIiIOHAAPHOTO BUKOPHUCTAHHS, BIATBOPEHHS i
OXOPOHU IIPHPOAHUX pecypciB’; 3abe3IIedeHHs peaAisarii Aep>KaBHOI IIOAITHKY Y ce-
Pax OXOPOHM HaBKOAHMIIHBOTO MPHUPOAHOTO CEPEAOBHINA, PAlliOHAABHOTO BUKOPHC-

! Koaexc Yipainu npo Haapa : 3axon Ypairu sig 27 armas 1994 p. Ne 132/94-BP//Bisomocri
BepxosHoi Papu Ypainu. — 1994. — Ne 36. — Cr. 340. - (3i amin. Ta Aomos.).

% TIOAOKEHHST TIPO ACpIKABHY €KOAOTiuHY iHCIeKmio Yipainu : Yias [Ipesuaenta Yipainu sis
06 kiTHs1 2011 p. N© 454/2011//Oiuiitanit Bicuuk Ykpainu. — 2011. — N2 29. — Cr. 1260.
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TaHHS, BIATBOPEHHS Ta OXOPOHU MPUPOAHUX PECYypPCiB: 3eMAsI, HAAPa, TOBEPXHEBI Ta
IiA3eMHI BOAH, aTMOCepHe IIOBITPSL, AiCH, TBAPUHHUI | POCAUHHUIA CBIT '; 3AIMCHEHH
AEP>XKaBHOTO KOHTPOAIO 3a T€OAOTIYHMM BUBYEHHSAM HAAD (Aep)I(aBHI/Iﬁ TreOAOTIYHUN
KOHTpOAb) Ta PaLfiOHAABHIM i epeKTHBHIM BUKOPHCTAHHSIM HaAp YKpalHu’; opraHi-
3alis Ta 3AIMCHEHHS AE€PXKAaBHOT'O HATASIAY (KOHTpOAIO) 3a AOAEP>KAaHHAM 3aKOHIB Ta
IHIIUX HOPMAaTUBHO-IIPABOBHX AKTiB 3 IUTaHb F€OAOTIYHOTO BUBYEHHS HAAD, IX BUKO-
PUCTAHHS Ta OXOPOHH, & TAKOXK BUKOPHCTAHHS i [IepepoOKU MiHepaABHOI CHPOBUHU .

Ao Apyroirpynu MoxHa BiAHeCTH BCi iHIII 3aBAAHHS, TIOKAAAEHI Ha ITi Aep>KaBHi op-
TaHHM BiAITOBIAHMMHU HOPMAaTHBHO-IIPABOBUMH AKTAMH, 30KPEMA y3araAbHEHHS IPAKTHKN
3aCTOCYBAHHS 3aKOHOAABCTBA ' ; IHPOPMyBaHHS HaCeAeHHS depe3 3aco61 MacoBoi iHdop-
Mallil PO CTaH HABKOAUIIHHOTO MPUPOAHOIO CEPEAOBHINA Ha BiATIOBIAHIN TEPUTOPIi,
OIlepaTHBHE ONOBIlleHH: PO BUHMKHEHHS HAA3BUYAMHIX eKOAOTIYHUX CUTYaIlil Ta PO
XiA BUKOHAHHS 3aXOAIB IOAO IX AIKBipamii’; OpraHisalis HayKOBOI, HAyKOBO-TE€XHIYHO],
IHBeCTHIIITHO], iHpOpMAITiiTHOI, BUAABHIYOL AISIABHOCTI, CHPHUSHHS CTBOPEHHIO i BIpOBa-
AXEHHIO Cy4acHUX iHpOpMaIlilHUX TEXHOAOTIH Ta KOMH’IOTepHI/IX MEepeX Y BIATIOBIAHIT
cdepi?; yaacTp y IpoBeAeHHi COLIAABHOTO AIAAOT'Y Ta B3AEMOAI i3 BCeYKpaiHCHKIIMIL IIPO-
deciftHumu criiAkamu i OpraHizariisiMi pO60TOAABIIB 3 IUTaHb PO3POOAEHH i peaisaryii
Aep>KaBHOI MOAITUKH Y cdepi IPOMUCAOBOI 6e3mexy, OXOPOHH IIpalli, 3AIICHEHHS Aep-
KABHOTO TiPHIYOTO HATASIAY, OXOPOHM HAAP, IPOMIICAOBOI 0e3IIeKH Y Cdepi MOBOAKEHHS
3 BUOYXOBHMU MaTepiaAaMi IPOMICAOBOTO IIPU3HAYEHHSI .

TakyM YMHOM, MOXKHA 3pOOHTH HACTYIIHI BUCHOBKU. A AMIHICTPAaTUBHO-IIPABOBHIT
KOHTPOAb y Cpepi AOTPUMAHHS 3aKOHOAABCTBA IIPO HAAPA 3AINCHIOE IMHPOKE KOAO
cy6’exriB. CydacHa HOPMATHBHO-IIPaBOBA 6a3a BU3HAYAE iX IOBHOBAKEHHS Y BiAIIO-
BIAHOCTI AO QYHKITiH, IKi IIOKAQAQIOTBCS Ha ITi Aep>KaBHi opraHm. Tak, A0 cy6’eKTiB,
IO 3AIMCHIOIOTD A€PKaBHUI KOHTPOAD ¥ Cdpepi HAAPOKOPUCTYBAHHS B YKPaiHi MOXKHA
BiAHECTH AepsKaBHi OpTaHH, IO 3AIFCHIOIOTh APXKaBHUI KOHTPOAD B YKpaiHi B3araai:
Kabirer Minictpis Ykpainn, Kabiner Minicrpis ABronomuoi Pecry6aixu Kpum, mic-
1ieBi AepKaBHi apAMiHicTpanii. Ao cy6’eKTiB 3AIFICHEHHS A@PXKAaBHOTO KOHTPOAIO Y cdpepi
HAAPOKOPUCTYBaHHs B YKpaiHi HeOOXiAHO BIAHOCHTH i raAy3eBi KOHTPOAIOKOYi OpPTaHu:
MiHicTepcTBO eKOAOTII Ta IPUPOAHUX pecypciB Ykpainu; AepikaBHa CAy’k6a reoAOTil
Ta HaAp YKpainu; AepskaBHA eKOAOTIYHA IHCIIeKIis YKpainy; AepxxaBHa cAy>xba rip-

! TIpo srecenss amin A0 TToAoKeHHS PO ApskaBHe yIPABAIHHS OXOPOHH HABKOAHMIITHHOTO IPHPOAHOTO
cepeposuia B obaactsix, Micrax Kuesita CeBacromoai : Hakas MiicrepcrBa eKOAOTi Ta IPUPOAHKX pecypciB
Vipainu Bip 28 aucromasa 2012 Ne 613 / /O diuiiteri Bichuk Yipainu. — 2012. — Ne 9. — Cr. 4036.

? Toaoxenns mpo Aepxasiy cayxGy reoaorii Ta Haap Yipaisu : Yias [Tpesuaenta Ypainu sia
13 kBiTHs 2011 p. N2 391/2011//O¢iuiiianit Bicuuk Ykpainu. — 2011. - N2 29. — Cr. 1228.

3 TloaoxkenHs PO AepKaBHy CAYKGY TiPHIMOTO HATASIAY T IPOMICAOBOI Gesmexu Yipairu : Ykas
ITpesupenra Ykpainu Big 06 ksirast 2011 p. N 408/2011//Oinjitauit BicHuk Ykpainu. — 2011. — N¢ 29,
- Cr. 1241.
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HHYOTO HATASIAY Ta IIPOMICAOBOI Oe3meku Ykpaitu; AepikaBHe YIPaBAIHHI OXOPOHU
HABKOAMIIHBOTO IIPUPOAHOTO cepeAoBHiIa B obaacTsix, micrax Kuesi Ta CeBacTomoAi.
BapTo 3ayBaxxury, 10 KOHTPOADb ¥ cdepi AOTPUMaHHA 3aKOHOAABCTBA IPO HaA-
Pa MOXe 3AIMCHIOBATHCD HE TIABKU A€PXKaBHHMH OPTaHAMM, A i OPTaHAMH MiCII€BOTO
CaMOBPSAYBaHH:], IPU YOMY OKpeMi KOHTPOAbHI QYHKIIil MOXYTh BUKOHYBATH i pOMa-
AsiHU YKpainu (rp0MaACme71 KOHTpOAb). IMoTpebye aHaAi3y aAMiHICTPaTUBHO-IIPaBO-
Be PeryAIOBAaHHS AISIABHOCTI BCIX CY0 €KTiB KOHTPOAIO y cpepi HAAPOKOPUCTYBAHHS,
IO AO3BOAMTD BU3HAUUTH CydacHe MiCIje KOXKHOTO i CIiBBiAHOIIEHHS IOBHOBa)KEHb.

Shemyakov Oleksandr Petrovych,
Candidate of Sciences of Law, Professor,
Head of Department of Law Makeyevka
Economics and Humanities Institute
E-mail: aniamako@rambler.ru

Problems of legal liability in the sphere subsoil and
environment protection (for example Donetsk region)

IIlem " sx08 Orexcandp Ilemposuu,
kandudam wpuduuHux Hayk, npodecop,
3asidysau kadedpu Maxkiiscokozo
eKOHOMIKO0-2YMAHIMAPHO20 iHCmumymy
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CyyacHi npo6nemMu I0pUaNYHOI BiaNOBiAaNbHOCTI
B rany3i HaAPOKOPUCTYBaAHHSA Ta OXOPOHU
AoBKinng (Ha npuknaai [loHeubKoi o6nacTi)

OxopoHa AOBKIiAAS, paljioOHaAbHEe BUKOPHCTAHHS IPHPOAHNX pPecypciB, 3abese-
YeHHS eKOAOTIYHOI 6e3MeKH KUTTEAISABHOCTI AIOAMHYU BU3HaueHi 3aKOHOM Ykpainu
“TIpo 0XOpOHY HaBKOAHIIHBOTO IIPHUPOAHOTO CePeAOBUINa” sIK HeBip' €MHA yMOBa
CTAAOTO COLIaABHOTO PO3BUTKY Ykpainu'. CKAQAHHUIT CyJacHUIl CTAH eKOHOMIYHOTO
PO3BUTKY A€P>KaBU He AO3BOASIE ChOTOAHI 3 TOBHOIO MipOXO 3abe3meqnuTn panioHaAbHe
BUKOPHCTAHHA IPUPOAHHX PECYPCiB, B TOMY YHCAl i KOPUCHUX KOIIAAWH, SKi € OCHO-
BHUM AXXEPEAOM IPOMHUCAOBOCTI.

! [Ipo oxopony HaBKOAMIIHHOTO TIPHPOAHOTO CepeaoBHmta: 3akom Ypainu sip 21 uepsrs 2001 p.
Ne 2556-111 i3 3mMiHamu Ta AomoBHeHHsIMU Ha 27 kBiTHs 2007 p.//Bisomocti Bepxosoi Papu. — 2007. -
Ne 33. - Cr. 440).- (i3 3miH. Ta AOTIOBH. )
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AoHe1bka 06AaCTh — OAHA 3 HANOIABII IIPOMICAOBO PO3BUHYTUX ObAacTelt Ykpa-
iHH: TYT cKOHLeHTpoBaHO 6iast 2000 npomucaoBux mipnpueMcts (800 3 sxux BEAHKi)
ripHII0A00YBHOI, MEeTaAYPriftHOI, XIMIYHOI IPOMHCAOBOCTI, €HEePIeTHKH, TSDKKOTO
MaIrHO6yAyBaHHS Ta 6yAIBEABHIIX MaTepiaAiB, eKCIIAYaTyeTbCst 6An3bK0 300 poAOBHIY
KOPUCHUX KOIaAMH. Brcoka KOHIjeHTpallisi P OMHCAOBOTO, CiAbChKOTOCIIOAAP CHKOTO
BUPOOHUIITBA, TPAHCIIOPTHOI IHPPACTPYKTYPH B IIOEAHAHHI 31 3HAYHOIO IIIABHICTIO
HaceAeHHs] CTBOPHAY BeAUde3He HaBaHTaKeHHS Ha b6iocdepy — Haribiabury B YkpaiHi
i Espormi. CymapHe TeXHOTeHHe aHTPOIIOTeHHEe HABAHTA)KEHHS Ha OAUHUITIO TePUTOPII
obaacTi B 4 pasu Bullle CEpeAHbOI MO AepKaBi. AoHeIbka 06AaCTb BiAHOCUTBCS
AO HAHOIABII eKOAOTIYHO HAIPYXXeHHX perioHiB Ykpainu. IHTeHCHBHA poO3po6-
Ka KOPHCHHUX KOIIAAMH, iX nepepoGKa HAAQIOTh HETATUBHUU BIIAUB Ha T€OAOTIUHE i
HaBKOAHIIHE IPUPOAHE CEPEAOBHINE, CIPUAE AKTUBI3allil €K30TeHHMX re€ OAOTTIHHX
IIPOIIeCiB, 3MiHEHHIO $i3HKO-MeXaHIYHUX BAACTUBOCTEH i CKAAAYy IPYHTIB, miA3eMHUX
i mOBepxOBHX BOA. Y 3B’I3Ky 3 IIPOLIECOM 3aKPUTTS HEIIEPCIIeKTUBHIX BYTiABHUX
HIaXT AO iCHYIOYHMX €KOAOTIYHMX npo6AeM, 3YMOBAEHHUX BI/IPO6HI/I‘IO}O ALSIABHICTIO
I‘ipHI/I‘-IOBI/IAO6YBHI/IX MAIPUEMCTB, AOAAETHCS HeOobXiAHICTD KOMITAEKCHOTO BIIAMBY,
B TOMY YHCAi i MPaBOBOTO, HA MOKPAI[E€HHs €KOAOTIYHOI CUTYAIlil i CTUMyAIOBaHHS
AKTUBHIIIOTO 3aMPOBAAYKEHHS 3aX0OAIB 1O MiHiMi3allil HEraTUBHUX HACAIAKIB 3aKpHUT-
TS BYTiAbHUX IIAXT.

AepixaBHe yIpaBAiHHs 3a0e3Ie9eHHsI eKOAOTTIHO] Oe3IeKu Ha TepuTOpil 06AaCTi
TPaAMIIFHO peaAisyeTbcs yepes nepioandsi «IIporpamu coriaabHO-eKOHOMIYHOTO
PO3BUTKY AOHEIBKOI 00AACTi>, SIKi pO3POOASIIOTHCS 32 peCypCHO-TePUTOPIaABHUM
IIPHUHITUIIOM, IIIO AO3BOASIE CQOPMYBATH i OIIIHUTH 3aXOAH, SIKi BXMBAIOTHCS, K ITO KOH-
KPeTHHX TePUTOPIiAX, TAK i IO HAIPAMaX MPUPOAOOXOPOHHOI AISIAPHOCTI Ha KOXHIN
tepuropii. 3arasom Taxi ITporpamu BMilye B cebe IPHPOAOOXOPOHHI 3aXOAH IOAO
4S micr i paitoHiB obAacTi. Ase, Ha KaAb, IPOTPAMOIO He 3a0e3IedyeThCsl HAAKHUM
YMHOM €KOAOTIYHHM KOHTPOAD 1 yIIPaBAIHHS OXOPOHOIO HAAD, Ki AASI TAKOTO PETiOHy
K AOHOAC € XUTTEBOI HeobxiAHicTIO (Ha Tepuropii AoHenpKol 00AacTi po3BisaHO
6am3pk0 500 POAOBHII KOPUCHUX KOMIAAMH 3araAbHOAEP>KaBHOTO i MiCI[eBOro 3HaueH-
HS1, 3 HUX eKCIIAYaTyeTbcs 6Ausbko 300).

Amnaai3 pesyabTaTiB mepeBipok Aep>KaBHOI eKOAOTiuHOI iHcHekIii Ykpainu
B AOHembKiil 06AacTi MIOAO AOTPHMAHHS IPUPOAOOXOPOHHOIO 3aKOHOAABCTBA
MIAIIPHEMCTBAMU HAAPOKOPUCTYBAYaMU FipHUIOBUAOOYBHUX ITIAIIPHEMCTB ITOKA3YE,
IO OCHOBHMMHU IOPYIIEHHAMH IPUPOAOOXOPOHHOTO 3aKOHOAABCTBA, XapAaKTePHUMHU
AASL 6araTbOX KOPHUCTYBAUiB HAAPAMU, € BIACYTHICTb 3aTBEPAXKEHOI B YCTAHOBAEHO-
My IOPSAKY AO3BIABHOI (AiI_IeH3i5I, aKT TipHUYOTO BiABOAY, aKT Ha IPaBO 3€MAEKOPH-
CTYBaHHS) i MPOEKTHO-TEXHIYHOT AOKyMeHTallii Ha pO3PO6KY POAOBHUI KOPUCHHUX
KOIIAAWH, BIACYTHICTb iHBEeHTapH3allil 3eMeAb i aKTy Ha MPaBO 3€MACKOPUCTYBAaHHS
HAPOIABII XapaKTEPHO AAS ByTiABHUX IIaXT. B Gararpox BUMAAKAX, IPU PO3POOLi KO-
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PHCHHX KOTTAAWH MiCIIEBOTO 3HAY€HH:1, MA€ MiCI[e€ CAMOBiAbHE KOPUCTYBaHHA HAAPAMH
(nicox, erfm,a), p03p061<a SIKHX 3AIFICHIOBaAACh 6€3 AO3BIABHOI i IIPOEKTHO-TEXHIYHOL
Aoxymenrarii'. Ha 6ararpox ripHI90BHAOOYBHIUX IIAIPHEMCTBAX BIACYTHI AO3BiA
Ha CIIEIJBOAOKOPHUCTYBAHHS, AO3BIA Ha BUKHA 3a0PYAHIOIOUNX PEIOBHH B aTMOCEPY,
HE BUKOHYIOTbCS IIAAHU IPUPOAOOXOPOHHUX 3aXOAIB, peKyABTUBALIil MOPYIIEHHUX 3€-
MeAb, He AOTPUMYETHCS TEXHOAOTiS OUMIeHHS CTIYHUX BOA Ta BUKMAIB B arMOcdepy
IpH PO3POOII POAOBHIL KOPHCHIX KOTIAAHH.

Hespaxxaroun Ha Te, mo crarreto 65 Kopekcy Ykpainu nmpo Haspa mepepbadeHa
BiAIIOBIAQABHICTD He TIABKHM 32 BHIE BKa3aHi Ail, a ¥ 3a TaKi, IK: CAMOBiAbHE KOPH-
CTYBaHHS HAAPAMH; ITOIIKOAKEHHS POAOBHII KOPHCHHMX KOIAAWH, SIKi BUKAIOYAIOTh
[IOBHICTIO 200 CYTTEBO OOMEXXYIOTb MOKAUBICTD 1X IIOAAABLIO] €KCIIAYaTallil; HEBU-
KOHAHHS IIPaBUA OXOPOHHU HAAD Ta BUMOT II[OAO 6e3MmeKy AIoAeil, MaliHa i HABKOAMIII-
HbOTO MPHUPOAHOTO CEPEAOBHINA Bip MKIAAUBOTO BIIAUBY po6iT, OB A3aHMX 3 KOPHU-
CTYBAaHHSIM HAaAPAMU; HeBUKOHAHHS BUMOT IJOAO IIPUBEACHHS TiPHIYNX BUPOOOK i
CBEPAAOBHH, SIKi AIKBIAOBAaHO a60 3aKOHCEPBOBAHO, B CTAH, SIKHIl FAPAHTYE Oe3IeKy
AIOAETI, @ TAKOXK BUMOT IIOAO 30epeXXeHHsI POAOBHIL, TipHUINX BUPOOOK i CBepAAO-
BHH Ha Yac KOHCepBallil, Ta MPU HASIBHOCTI YMCAEHHOI KIABKOCTi BKa3aHHX IIPABOIIO-
pyiieHs, y AOHeIbKii obaacTi IIPUTATHEHHS AO FOPUANYHOIL BIATIOBIAQABHOCTI, @ TAKOX
BIAIIKOAYBaHHS 36UTKIB Bip HUX, MIPAKTUKYETHCS B TIOOAMHOKHMX BHITAAKAX>.

Ile moB " A3aHe 3 iCHYI0YMM IPOTHPIYYSAM y IIPUPOAOOXOPOHHOMY 3aKOHOAABCTBI
PO HAAPa, KOAM CKAQA [IPABOIIOPYIIEHHS [lepeAbadeHo, aAe IOPUAMIHUIN MEXaHI3M
peaaisanii mpaBoBUX rapaHTiii, mo 3a6e3edye CTATHEHHS 30MTKIB (K HALPUKAQAA,
B TaAy35X BOAHOTO Ta MOBITPSHOIO 3aKOHOAaBCTBa) BIACYTHIM. HeobxipnicTbh Ha-
TAaABHOTO MPUAHATTS HeobXiAHUX HOPMATHBHUX AOKYMEHTIB CTOCOBHO MEXaHi3My
MiAPaXyHKy 30HMTKIB Ta IX BIAIIKOAYBAHHIO Y IaAy3i OXOPOHU HAaAp 3yMOBAEHA SIK
€KOAOTIYHHM CTaHOM i He AmIe Y AOHELbKil 06AaCTi, Tak | BEAUKUMH CyMaMu 36UTKIB,
AKi HaHeCeHi AepXKaBi Ta rpoMapsHam. Tak, HaIPHKAAA, 3araAbHA CyMa HaHEeCEHOTO
30UTKy, SIKa BU3HAHA IATIPHEMCTBAMH YU IAASITAE CTATHEHHIO 3a PIlIEHHSM CYAY
32 HAAHOPMATUBHUI BUKHA 3a0PYAHIOIOUHX PEYOBUH ¥ arMOcdepy Ta 3a HAAHOpPMA-
THBHE CKMAAQHHS 3a0PyAHEHHX IIAXTHHX BOA Y MUHYAOMY POII, ckaaAa 2.003.956 rpu. 3
L€l CyMU M ATIPHEMCTBAMU-OOPXKHUKAMU PAKTIIHO CIIAAIeHO 0iast 2%, iHmra cyma —
Ha AebiTopcpKift 3aboprosanocri. ITiaipremcTBam, sIKi 3AIfCHIOBAAU BIAKPHTY PO3p06-
Ky POAOBHII KOPHCHUX KOIIAAVH, OYAO IIpeasIBA€HO S IpeTeHsiit Ha cymy 9661 rpH.,
ase GpaKTHIHO CyMa AOCI He CIIAQYeHa.

! Mopsaox napaums y 2011 p. crieriaAbHIX AO3BOAIB Ha KOpHCTyBaHHs Haapamu : [Tocramosa KMY
Bip 30.05.2011p. Ne 615//Odiuiitumi Bichux Yipainu. — 2011. - N¢ 14, — cr. 589. — (i3 3MiH. Ta A0IL).

% Koaexc Yipaitu ipo Haapa sia 27 auras 1994 p./ /O dinittauit Bickuk Yipairm. - 2008. - N¢ 1. - cr.
1)//Bipomocri Bepxosnoi Paau Yipainn. — 1994. - Ne 36. — Cr. 340. — (i3 3min. Ta pOTIOBH. ).
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STk 6a4MMO, CY4aCHOIO IIPOOAEMOIO CTAE He AHIIIE IIKOAR, SIKY HAHOCSITB IIPHPOAO-
KOPHCTYBAYH AEPKaBi Ta BIACYTHICTh HEBIABOPOTHOCTI BiATIOBiAQABHOCTI 32 BCi ITPaBo-
HopyweHHS y chepi OXOPOHHU HAAD i B3araAi AOBKIiAAsI, Oe3IIeKH AIOAET Ta MAlHA, a i
06" eKTHBHA HECIPOMOXXHICTD IATIPHEMCTB BiAIIKOAYBAaTH HaHECEHi 30UTKM HaBiTbh
3a pimeHHIM cyay. IIpobaeMa yCKAAAHIOETBCS TUM, IO CyJacHe eKOAOTTUHe 3AKOHOAAB-
CTBO YKpalHU — TaAy3b IIPaBa, 10 3HAXOAUTHCSA y CTaHi PO3BUTKY B A€PIKaBi, a TOMY HoMy
IIPUTAMAHHI TaKi PHCH, K HEIIOCAIAOBHICTD, HE3aBEPIIEHiCTh, He PIAKO HEY3TOAXKEHICTh
3 IHIIMMY TaAy3sSMM IPaBa, BIACYTHICTDb YiTKUX IOPHAMYHHX FAPAHTIN IPU TOMY, IO
eKOAOTIYHUIT CTAaH YKPAIHU BU3HAHUI KaTaCTPOPIYHIM CepeA AepKas CBpPOITH.

Tak, Ha TACTaBi YMHHOTO 3aKOHOAABCTBa cTarTero 54 Koaekcy Ykpainu mpo Hap-
pa mepeabadeHo, Mo y pasi OBHOI 260 YACTKOBOI AIKBIiAALIil Y1 KOHCepBaii ripHudo-
AOOYBHOTO 00" €KTa TipHIYi BUPOOKH i CBepAAOBUHI IIOBUHHI OyTH IPUBEAEH] Y CTaH,
SIKHF TapaHTYye Ge3IIeKy AIOAeTT, MAFTHa 1 AOBKIAASL, a B Pa3i KOHCepBaLil — rapaHTye TaKOX
i 36epe>KeHH51 POAOBHII, FPHIIHX Bnp0601< Ta CBEPAAOBHH Ha BeCh IIepPiop KOHCepBalil.
Y pasi AikBipanil ripHII0-A0OYBHUX 06" €KTIB TOBUHHO OYTH BUPIIIEHO TAKOX ITHTAH-
Hs IIPO MOXKAHMBE BUKOPUCTAHHS TiPHHIHX BI/IPO6OK 1 CBEpAAOBHH AAS IHIIUX IA€H
CYCITIABHOTO BUpPOOHHIITBA. AO IIbOrO 3aKOHOAABCTBOM Iepep0aveHO Ha TipHHYO-
AOOYBHUX 00" €KTaX, CyMDKHIX 3 00 €KTaMH, IO AIKBIAYIOTbCS 41 KOHCEpPBYIOTBCS, Ta-
KOXX [IOBHHHI OyTH IIpOBEAEH] 3aXOAM, LII0 FAPAHTYIOTH Oe3IIeKy MipHIYHX pOOir.

Sk cBipuaTh paHi AepKaBHOI eKOAOTIYHOI iHCIek1lil Ykpainu B AoHenbKii obaacri,
Y XOAl BUKOHAHHSI AePyKaBHOI IPOrPaMH 3aKPHUTTS HePeHTA0EeABHUX BYTiABHIX IIAXT
BISIBAGHI HETraTHUBHI HACAIAKH, IO 3HIDKYIOTb TEXHOIE€HHO-€KOAOTIYHY Oe3rmexy
perionis obaacTi i MIOPYIIYIOTh JKUTTEAIIABHICTD HACEACHHS. BiAGyBaIOTbcsl MIpoLecu
HOTipIIeHHS IHXXeHEPHO-T€OAOTIYHOTO CTaHy TEPUTOPIl, IO CIPUYMHAIOTh PyHHYBaH-
HS CIIOPYA IIMBIABHOTO i TPOMHCAOBOTO 6YAiBHI/ILITB, KOMYHIKAI[IMHUX i TPAHCIIOPTHHUX
MepeX, IOPYIIEHHS FAPOAOTIYHOTO PEXXUMY, IIAHATTS PiBHA IMA3EMHHX BOA 1 3a6pyA-
HEHH: paHimme 36e3BOAHEHNX TOPHU3OHTIB, M ATOMTAEHHA TEPUTOPil IIAXTHUMH BOAAMH.
Heb6e3mexa Mojke TaKOXK 3arpoXKyBaTH i BOAO3a00paM, BiA SIKIX 30€3I1eTyI0THCSI BOAOIO
HaCeAeHi IyHKTH, IPOMHCAOBI 1 TPaHCITOPTHI MAITPHEMCTBA, CIABChKE FOCIIOAAPCTBO.
3aaumaerbcs HebesneKa BUSBY IMIAXTHOTO rasy — MeTaHy (86,7% ByTiAbHMX maxT
06AacTi € Ta30061AbHIMH) He TIABKU AASL AIOASH, TPALIFOIOYHX HA IAXTI, aAe i AAS THX,
III0 IIPOXKUBAIOTDH HA TEPUTOPISIX, IPHAETAUX AO ByTA€AOOYBHUX ITi AIPHIEMCTB, B TOMY
YHCAI i THX, I[O 3aKPHUBAIOTHC.

Bxe choroaHi cran ex3orennoi Hebesnexu AOHEIKOI 06AacTi BKpPal HE3aAOBIAPHHUI.
Tepuropist 06AaCTi XapaKTePU3YEThCS HASBHICTIO PAfOHIB, ypasKeHHX HeOe3MeqHIMI
FeOAOTIYHMMM IIPOIECaMH, SIK IIPUPOAHOTIO, TAK i TEXHOI€HHOTO MTOXOAXKEHHS, SIKi MO-
XKYTb IIPU3BECTHU AO CKAAAHMX TeXHOT€HHUX aBapill i KaTaCTpO¢, 3HAYHOMY IIOPYIIEHHIO
SKUTTEAIIABHOCTI HaceaeHHs. B o6aacrTi CIIOCTEPIra€ThCs aKTUBI3alis 3CYBHIX IPOIIECiB
Ha Tepuropii Mict Mapiymoas, Kpamaropcrk, Ileputorpasaesoro, HoBoceakiBcpkoro,
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CAOB’SIHCBKOTO PafiOHIB. 3pOCTAHHS PH3UKY 3CYBHIUX IIPOLIECIB AO ABAPIFHNX BUSBIB
3yMOBA€HE BUKOPHCTAHHSM 3CYBHUX CXHAIB MiA KUTAOBY 3a6yA0By (Micra Mapiymoas,
KpaMaTopcm() 1 Al€I0 Ha CXMIAM CTHUXIMHMX IPOIIECIB: IIABOAKH, IITOPMHU BECHAHOIO
NIEPiOAY, 3AUBH AITHBO-OCIHHBOTO nepioAy) .B Aonenpkiit o6aacri ICHYIOTD 3HAYHi TAOII
M ATOTIACHHSI HAaCEACHMX ITyHKTiB ()KI/ITAOBI/IX MAaCHBiB, TEpUTOPiA HiA,HpI/I€MCTB) , Mo
OB SI3aHO 3 MiABUIIEHUM piBHEeM rpyHTOBUX BOA. IligTONAGHHS TepuTOpiit HaceAeHHX
HyHKTIB criocrepiraerses y TeapmaroBcskoMy, HoBoasoBcbkoMy, A0OpOmiAbCcKOMY paii-
OHaX, Ha OKpeMHX Iaomax Mict Aonenpk, Kpacroapwmiiick, MakiiBka, Kpamaropcek,
KocrsaTrniska Ta immux. Tispku Ha TepuTopil HoB0a3oBChKOTO pailoHy MATOIAEHO
nioHap, 20% >XUTAOBOTO GOHAY PAHOHY.

ITiaromAeHHS 3eMHOI HOBEPXHi yTBOPUAOCS BHACAIAOK BITAMBY Pi3HUX QaKTOPiB,
AK IPUPOAHHX (BEAHKA KIABKICTh aTMOCEPHHX ONAAIB), TAK | IITYHKX, TEXHOTEHHHX
(HpOCiAaHHﬂ HOBepXHi, MAPO6GAEHOI TipChKUME BUPOOKAMH i T.iH.). 3HAYHA YaCTMHA
Tepuropii Micta Birozepcrke AOOPOMIABCBKOTO PalioHy, sIKa MAPOOAEHA IipChKUMU
BI/IPO6KaMI/I BYTiABHMX IIAXT, Ipocira Ha 1.5-2.8 M, Mo mpuU3BeAO A0 BUXOAY 3 AAAY
IIPAKTHYHO YCiX BOAOIIPOBIAHUX MEPEX BHACAIAOK PO3PUBY pr6 Ta BUHUKHEHHS 3BO-
POTHUX YKAOHIB KaHAAi3aIlifHIX KOAEKTOPiB. BHaCAIAOK ITbOT0 Y MiCTi CKAaAaCh BKpait
€KOAOTT4Ha Hebe3IIeYHa CUTYALlisL.

AHaAi3 3aX0AiB, SIKi BUKOHYIOTBCS AASI 3a0e3MeueHHs] TeXHOTeHHO-eKOAOTIYHOL
Oe3meKy Py 3aKPUTTi HepeHTa0eAPHIX BYTIABHUX IIAXT 06AACTI TOKA3YE, 110 pOOOTH
[0 3aKPUTTIO LIAXT OYAM IOYATI i IPOAOBXKYIOTHCS 3 MOPYILEHHSIM 3aKOHOAABYHX i
HOPMaTHUBHHX AOKYMEHTIB I10 OXOPOHI HABKOAHIIHbOTO IPUPOAHOIO CEPEAOBHINA i
3a0e3IIedeHHIO TEXHOTeHHO-eKOAOTIYHO]I be3Ieky HaceAeHHs i TepuTopiit. BiacyTHicTh
€AMHOTIO CHCTEMHOTO ITIAXOAY AO po3po61<n 1 3AIFICHEHHSI 3aXOAIB IIJOAO TEXHOTE€HHOIL
€KOAOTIYHOI Oe3IIeKH B yMOBaX HAOMPAIOUOro TEMII IIPOLeCY 3aKPUTTS WIAXT IPUBe-
A€ AO BUHMKHEHHS CEpHO3HMX ITO HACAIAKAX HAA3BUYANHMM CHUTYALiIM TEXHOTEHHO
€KOAOTIYHOTO XapakTepy. Bpaxosyroun Bumesrapane, cepep 6ararbox perioHaAbHHUX
npobaem AoHbacy, MOXKHA BHAIAMTH Taki, IO Ha HAIIy AYMKY, IOTPe6YIOTh Heraii-
HOTO BUPIIIEHHS 3 TOYKH 30Py 3a0e3IIedeHHs eKOAOTIYHOI Ge3eKn, YAOCKOHAACH-
HsI €KOAOTTYHOIO KOHTPOAIO Ta YIPABAIHHS CTAHOM HaBKOAHMIIHHOTO CEPEAOBHINA,
€KOHOMIKO-IIPaBOBOI'O MeXaHI3My paliOHaABHOTIO i 6e3[eYHOrO IPUPOAOKOPHCTY-
BaHHS Y IPOLIE€Ci BAKOPUCTAHHS Ta OXOPOHHU HAaAD.

ITo-nepue, HeobXiAHO 3aAyYaTH IPOMAACHKI €KOAOTIUHI OpTraHisalil A0 y4acTi
B MOHITOPHMHIOBill AIIAPHOCTi CTOCOBHO KOMITACKCHOI OITIHKHM 3MiH €KOAOTIYHOI CH-
Tyanii, 0 CKAAAQETHCS B HACAIAOK 3aKPHTTS BYTiABHUX LIAXT. 3BiCHO, Iie n0Tpe6ye
MIPOBEAEHHS 6araTbox PI3HOMaHITHHX 3aXO0AIB: HAIIPUKAAA, CTBOPEHHS IPOMAACBKOTO
LIEHTPY €KOAOTTYHOTO MOHITOPHMHI'Y HABKOAMIIHbOTO MMPHUPOAHOTO CEPEAOBHINA; Me-
PeXi MOCTIMHUX TOYOK CIIOCTEPEKEHHS 3MiH AOBKIAAS Ta CTAaHY HAAD i3 BIATOBIAHOIO
MaTepiaAbHO-TEXHIYHOIO 623050 EKOAOTIIHOTO KOHTPOAIO.
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ITo-aApyre, HeoOXipAHE HOPMATHBHO-IIPABOBe 3a0e3eYeHHs CTHMYAIOBAHHS
3AIMCHEHHS 3aXOAIB I[OAO MiHiMi3allii HeraTHBHUX HACAIAKIB 3aKPUTTS BYTiAbHHMX IIIAXT,
TO6TO: MPOBEACHHS PEeKYABTHBALil IOPYIIEHHX BHACAIAOK BI/IAO6YBaHHﬂ KOPHUCHHUX
KOIIAAMH BIAKDHTHM CIOCO60M 3eMeAb; 3AIMCHEHHS BHUKOPHCTAHHS CYITyTHIiX KOPHC-
HUX KOTIAAWH, OI[iHKH i nepepoGKH BTOPHUHHOI CHPOBHMHHU i TPOMHUCAOBHUX BiAXOAIB K
KOPHMCHHUX KOIIAAMH; ITPOBEACHHS 3aX0OAIB MOAO 3anobiraHas 3a6PYAHeHH5[ MiA3eMHHIX
BOA TOIIIO.

ITo-Tpere, HeoOXxipHe IIPOBEAEHHS 3aX0OAIB MIOAO YAOCKOHAAECHHS iCHYIOYOTIO 3a-
KOHOAABCTBA IIPO HAAPA, sIKi OyAH 6 CIipsiMOBaHi Ha 3a0e3IIedeHHs IIPAaBOBUX IAPaHTilt
€KOAOTTYHOI Ge3IIeKy HaCeAeHHs Ta TEPUTOPIH, a TAKOXX BIAIIKOAYBAHHS 30UTKIB, Ha-
HECEeHHUX MOPYLIEHHAM IPUPOAOOXOPOHHOI'O 3aKOHOAABCTBA B IPOLeCi BAKOPHCTAHHS
Ta OXOPOHHM HaAp, 30KpeMa IPH AIKBipaIil i KOHCepBaril I‘ipHI/I'-IOAO6YBHI/IX 06" €KTiB.
ITo-4eTBepTe, MOTPiOHE YAOCKOHAACHHS €KOHOMIKO-IIPaBOBOI'O MEXaHI3My IIPHPO-
AOKOPHUCTYBaHHS HaAPaMH, IPHAIASIIOUN 0COOAUBY yBary 3abe3edeHHIO OpraHaMu
YHOPaBAIHHSA Ta IPAaBOOXOPOHHMMU OPTaHAMU CTATHEHHS 36UTKIB, 3aMOAITHIX AepKaBi
Ta TPOMAASIHAM IIOPYIIEHHSIM 3aKOHOAAQBCTBA PO Haapa. B ToMy umcai, HeobxiAHO
PO3pOOUTH METOAVIKY ITiAPAXYHKY 30HTKIB, IO 3aBAAIOTHCSI HABKOAHIITHBOMY IIPUPOA-
HOMY CepeAOBHIINY IOPYIIEHHAM 3aKOHOAABCTBA ITPO HAAPA 3 METOIO IX BIAIIKOAYBAHHS
Cy6’eKTaMy HAAPOKOPUCTYBAHHSL.
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MecTo 1 3Ha4YeHue npuHuuna Jo6pPoOCOBECTHOCTHU
B POCCUICKOM rpaXx,aHCKOM npagse

B Hagaae 2013 roaa 6bIAM BHECEHBI IIOIPABKU B POCCHICKHI IPAXKAAHCKHI KOAEKC.
OAHUM M3 TAQBHBIX HOBOBBEAGHHI SIBASIETCSI 3aKpeIAeHHe IPUHIIUIA AOOPOCOBeCT-
HOCTH KaK OAHOT'O M3 OCHOBHBIX HA4aA IPaXKAAHCKOTO 3aKOHOAATEAbCTBA M Pa3BUTHE
3TOI1 001IIeiT HOPMBI B APYTUX ITOAOKeHHsIX ['parkpaHCKoro kopekca. Taxum o6pasom,
MOYKHO CKA3aTh, 4TO Tellepb BBOAUTCS 0053aHHOCTD AUI] ACHCTBOBATD AOOPOCOBECTHO.

Yro Takoe poobpocoBecTHOCTD? VsBecTHbIi yuensril A. A. YykpeeB roBopur HaMm
4TO AOOPOCOBECTHOCTD- «O0S3aHHOCTD YYACTHUKA IPAKAAHCKUX IPABOOTHOMIEHHH
IPU UCIIOAB30BAHMH CBOMX IIPaB, OCYIeCTBACHUH CBOMX 3aKOHHBIX MHTEPECOB, HC-
MOAHEHUH CBOMX 00S3aHHOCTE! MPOSIBASITh 3A00TAUBOCTD O COOAIOACHUH ITPaB U 3a-
KOHHBIX HHTEPECOB APYTUX YYACTHUKOB HMYIIIeCTBEHHOTO 060poTa> .

! Ao6pocosectrocts B cucreme mpuHImTOB rpaxaanckoro mpasa (A.A. Uykpees, «Kypraa
poccuiickoro mpasas, Ne 11, nos6pp 2002 1.)
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MHoOr¥He IUBHACTHL He PACCMATPHBAIOT AOOPOCOBECTHOCTD KK IPHUHIIHII [PaXK-
AQHCKOTO IIpaBa, He OTMEYAIOT ee 3HAIEHIE AASL O0SI3aTEABCTB.

MBI pasaesieM MHEHVE PSIAQ YIEHBIX, 9TO KATETOPHIO «AOOPOCOBECTHOCTD > HyX-
HO PacCMATpPUBATh B OOBEKTHBHOM U CyOBEKTUBHOM CMBICAAX. AOOPOCOBECTHOCTD
B 0O'bEKTHBHOM CMBICAE HAXOAUT CBOE OTPAXKeHIe KaK IIPHHIHII IPAXKAAHCKOTO [IPaBa,
AEHICTBHE KOTOPOTO IOSIBASIETCSI IPH BOSHUKHOBEHUH U OCYIIeCTBACHHHU I'PaXKAAH-
CKUIX ITPaB 1 00sI3aHHOCTEN, M OHO HAI[PAaBAEHO HA AOCTIDKEHIE PAaBeHCTBA HHTEPECOB
MeXAy CyOBpeKkTaMy OTHOIEeHU#. AOGPOCOBECTHOCTD B CYOBEKTHBHOM CMBICAE CAEAYET
[IOHMMATh, KAK OCO3HAHME CyO'beKTOM IIPABOMEPHOCTH B OCYIECTBACHHHU CBOUX IIPAB
1 HCTIOAHEHHH O0S3aHHOCTEI.

Ha o06s13aHHOCTD AOOPOCOBECTHOTO ITOBEAESHNS YKA3bIBAAK CYABL IIPU paspelle-
Huu criopoB'. IIpeaycMOTpeHo, 4T0 HeAOOPOCOBECTHOE, PABHO KAaK M HE3AKOHHOE,
IIOBeAEHIE AUL] He MOXKET IIPUHOCUTD UM KaKHe-An0O0 IIpeHMyIIecTBa (m.4cr. 1TKPOD).

OTOT IPMHLHMI TAKKe HAXOAUA OTPakeHHe B CyAeGHOI mpakTHKe (cM., K IpUMepYy,
1. 2 ITocranoBaenns [Taenyma BAC P® ot 22.12.2011 N2 81 «O HekoTOpBIX BOITpocax
npuMeHeHus cTarbi 333 IpaskpaHckoro xoaexca Poccniickoit Oepeparmir>, [TocTanos-
Aenns ITpesuanyma BAC PO or 14.02.2012 Ne 12035/11, ot 06.09.2011 N2 4905/11,
or 13.01.2011 Ne 11680/10).

B IosicanrespHOM 3amucke K mpoekty PeaepaspHoro 3akoHa «O BHeCeHUH U3-
MEeHEHHI1 B YaCTH MepPBYIO, BTOPYIO, TPETHIO U YeTBepTYIO I'paskAaHCKOro Kopekca
Poccniickoit Oepepariyy, a TakKe B OTAGAbHBIE 3aKOHOAATEABHBIEe aKThl Poccuiickoit
®Qepepanmu» (pasee — IloscHuTepHas 3aIMCKa) OTMEYAAOCh, YTO «HOPMATUBHOE
3aKpeIlAeH!e IPHHIUIA AOOPOCOBECTHOCTH TO3BOAUT He TOABKO YCTAHOBHTD BAXKHET-
LIrie OPUEHTUPHI IOBEACHIUS CYOBEKTOB IIPaBa, HO U 60Aee MIHPOKO IIPUMEHSITH MePhI
IPaXXAQHCKO-ITPABOBOM 3aIUTHI B CAyJasX HeAO6p0COBeCTHbIX AEHMCTBUI YIaCTHUKOB
oboporas.

ITocaepHee U3 MpUBEACHHBIX MOAOXKeHHI [ 10SICHUTEABHO 3aIIHCKH OTPAXKAETCS
B CyAeOHOI mpaxTrKe . Bricinert cyae6HOM HHCTAHIMEN OBIAU PACCMOTPEHBI ABE CXOA-
HbIe CUTYALIUH, KOTAQ PAa0OTbI AASI TOCYAAPCTBEHHBIX HYIKA IIPOU3BOAHANCD 6€3 3aKAI0-
YeHHUSI TOCYAAPCTBEHHOTO KOHTPAKTA IO IPABHAAM, YCTaHOBAeHHBIM DepeparbHbIM
3akoHOM 0T 21.07.2005 N 94-®3 «O pasmemeHnH 3aKa30B Ha IIOCTABKY TOBAPOB,
BBIIIOAHEHIE PA0OT, OKA3aHHE YCAYT AASI TOCYAQPCTBEHHBIX M MYHHUIJUIIAABHBIX HYXKA >
(Aanee — 3axon N2 94-03), mocae 4ero MOAPSAIMKHI OOPAIIAAKCH B AP GUTPAKHBII CYA
C MCKaMH O B3bICKAHHH C pAKTHIECKUX 3aKa3IMKOB (OpraHa rocyApCTBEHHOMN BAACTH,
TrOCYARPCTBEHHOTO YIPEKACHHS) HEOCHOBATEABHOTO 06OTAIeHHS B pa3Mepe CTOMMO-
CTH [IPOU3BEAEHHBIX PaboT.

! Mocranosaenue Ipesuauyma BAC PO or 21.02.2012 Ne 12499/11
2 [ocraHoBAenus TIpesuauyma BAC PO o1 04.06.2013 N2 37/13 u ot 28.05.2013 Ne 18045/12
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ITpesnpnym BAC PO mpumrea K BEIBOAY, 4TO oA0OHOe IoBeAeHUe MIOAPSIAYHKOB
SIBASIETCSI He3aKOHHBIM H HeAOOPOCOBECTHBIM H BO B3bICKAHNI HEOCHOBATEABHOTO 000-
raIeHus AOAXKHO OBITh OTKa3aHO. [IpusHaHIe CyaaMy BO3MOXXHOCTH COTAACOBBIBAT
BBIIIOAHEHHe paboT 6e3 cobaroaerrst TpeboBanmit 3akoHa N2 94-D3 1 ysoBAeTBOpeHMe
TpeGOBaHUIT O B3bICKAHIU HEOCHOBATEABHOTO O0OTAI[eHIsT A3aByHPOBAAO OBI IIPH-
MeHEHIe AQHHOTO 3aKOHA M OTKPBIAO GBI BOSMOXHOCTb AASL HEAOOPOCOBECTHBIX HC-
HOAHHTEAEH PabOT U FOCYAAPCTBEHHBIX (MyHUIIUTIAABHBIX) 3aKA3THKOB nprobperaTs
He3aKOHHbIE HMYIeCTBEHHBIE BHITOABL B 00x0A 3akona N 94-03.

ITpu o6ocHoBannu AauHOrO mopxoAa Ipesuanym BAC PO cpean mpouero yxa-
3aA Ha TO, YTO HHUKTO He BIIPaBe U3BAEKATh IPEUMYIIeCTBA U3 CBOETO HE3aKOHHOTO
ITOBEACHHUSL.

Heab3s me ywyectp u Toro, uro B IlocranoBaenuu Ilaenmyma BAC PO
ot 30.07.2013 N¢ 62 «O HeKOTOPBIX BOIPOCAX BO3MEIIEHHS YOBITKOB AULIAMH, BXOASI-
IMMU B COCTAB OPTaHOB IOPHANYECKOTO AHI[A>»> YCTAHOBACHBI KPUTEPUH OIIPEACACHHS
AOOPOCOBECTHOCTH, HEAOOPOCOBECTHOCTH, Pa3yMHOCTH 1 HEPa3yMHOCTH IIOBEACHIUS
AWI], BXOASIIX B COCTAaB OPTaHOB IOPHANYECKOTO AHIIA.

Taxxe HY>KHO OTMETHTb, YTO AOOPOCOBECTHOCTD PACCMATPHUBAETCSI KAK IIPHH-
LIMII B PSIA€ MEXXAYHAPOAHBIX coraanrenuit. Hampumep, B BeHckoil KoHBeHIIUM O IpaBe
MEKXAYHAPOAHBIX AOTOBOPOB OTMEYAeTCsL, YTO IPHHIHIIBI CBOOOAHOTO COTAACHS U AO-
OpOCOBECTHOCTH [IOAYYUAH BCeODIee IIPU3HAHIE.

Crowur ckasaTp, 4ro B cTarbio 10 ['paxkaaHCKOTO KOAEKCA BXOAUT ITOAOXKEHHE, CO-
FAACHO KOTOPOMY B CAy4ae 3aBEAOMO HEAOOPOCOBECTHOTO OCYIeCTBACHHUSI TPAKAAH-
CKHX ITPaB AMIIOM CYA, IIPU 3TOM YIHTBIBAET XapaKTep U IOCACACTBHS AOIYI]€HHOTO
3AOYIIOTPeOAEHNS [IPABOM, MOYKET OTKA3aTh TAKOMY AUI[Y B 3aII[HITe IIPUHAAAEXKAIIETO
eMy IIpaBa IOAHOCTBIO AU YACTUYHO. Taioke CyA BIIpaBe IPUMEHUTD HHbIE Mepbl, IIPeA-
ycMOTpeHHbIe 3aK0HOM. EcAl HepA0OpOCOBECTHOE OCYIeCTBACHIE IPAKAAHCKUX IIPAB
LIOBAEKAO 32 COOOI HapyIIeH!e IIPaBa APYTOTO AHIIA, TO IIOCAAHEeE BIIpaBe TpeboBaTh
BO3MelIljeHIs IPUIMHEHHbIX My YObITKOB.

TakuM 06pasoM, MOXKHO CAAATh BBIBOA O TOM, YTO U3MEHEHMs, KOTOpbIe OBIAK
BHeCEHbI B [pakAQHCKHIT KOAEKC, SIBASIIOTCSI BAXKHBIMHU U 3HAYUMBIMHU AASL PA3BUTHS
POCCHIICKOTO IPaXKAQHCKOTO 3aKOHOAATEABCTBA. IIpUHIMII AOGPOCOBECTHOCTH pac-
[POCTPAHSETCS HA ACHCTBHS BCEX YIACTHUKOB IPAXKAAHCKOTO 000POTa IIPHU YCTAHOB-
AeHHH IIPaB 1 OOSI3aHHOCTEN, OCYILIeCTBACHHH IPAB 1 UCIIOAHEHUH 00sI3aHHOCTET],
a TaxoKe IIPH 3alIUTe IIPaB.
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MpUHLUMNDbI 3KOJIOrM4eCKOn NOJINTUKN
Eesponeinckoro Coio3a

OKOAOTHYECKasl TIOAMTHKA SBASIETCS] OAHUM M3 HanboAee BaXKHBIX HAIIPABACHHUI
AesteabHOCTH EBpomeiickoro Corosa. B aroit cdepe cymrecTByer 60AbImIast cucreMa
9KOAOTHYECKOTO 3aKOHOAATEAbCTBA, HOPMBI KOTOPOTO YCIIEIIHO IPHUMEHSIOTCSA AASL
pelleH s CYIIeCTBYIOIMX 9KOAOTHYeCKUX ITpobAeM. OAHAKO CYIeCTBYET IIeABIH PSIA
HepelleHHbIX BOIIPOCOB OXPaHbl OKPY>KaloIeit Cpeabl. B aTux ycAoBUAX MpUMeHeHHe
€AHMHDIX IIPUHIAIIOB 9KoAOTHdecKoi moanTuku Espornesickoro Corosa siBasieTcst He06-
xoauMbIM. I1paBoBO# acreKT 3KOAOTHYEeCKOM MMOAUTUKU COAEPIKUT OCHOBHOM IPUH-
LIMII, CYIIeCTBO KOTOPOTO B TOM, YTO BpeA, HAHOCHMBbIi OKpy Karolel cpeae, AOAKeH
OBITH IIPEKpAIljeH, a 3aTPSA3HUTEAb AOAKEH ITAATHUTD 32 3arpP3HeHHe.

IIpu dpopmupoBanum sxosorndeckoit NOANTHKH EC AOAKHBI YUHTHIBATHCA: AO-
CTyTIHAs Hay4Has ¥ TeXHU4YeCKas MHPOPMAIIMS; YCAOBHA OKPY>KAIOIIel CpeAbl B pa3-
AngHbIX perrnoHax EC; moTeHImaAbHas BRITOAA U 3aTPAThl OT IIPHHATHIX ACHCTBHI
HAM 0e3AefCTBHIT; 9KOHOMHYecKoe U conuasbHoe passurie EC B jeaoM 1 cOasaH-
CHPOBAHHOe pa3BUTHe ero pernoHos'. Obmue nmpuHuns! mpasa Espomnerickoro Co-

! T'yces A. A. TIpaBoBbie MpUHIHTIB SKOAOTHUeCKOit moanTukH Esporteiickoro Corosa/A. A. Tyces,
H.A. Tycesa//PernosaabHble Ipo6AeMbl COBPEMEHHOM 9KOAOTHIecKOM moanTuru. — 2006. — C. 35-37.
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1033 CTPOSTCS Ha IIPHHITMIIAX MEKAYHAPOAHOTO IPaBa ¥, B YaCTHOCTH, Ha PUHIJUIIAX
MEeXAYHapOAHOTO IIpaBa OKpy>Karomei cpeabl. OCHOBHbIE TPUHITHIITH MEXXAYHAPOAHO-
T ITpaBa 3aKpeIAeHB], Kak 13BecTHO, B Ycrae O OH, Aekaapariuu mpuHIIUIIOB MEXAY-
HapoaHoro npasa 1970 roaa u B 3akarounteabHoM akte CoBenjaHus o 6e30ImacHOCTH
u corpyanuuectsy B Espone 1975 roaa.

Yro KacaeTcs CreljMaAbHBIX IPUHIJUIIOB MEXAYHAPOAHOTO TIPaBa OKPY>KaroIei
CpeAbl, TO MOXKHO CKa3aTh: CKOABKO YYEHBIX, CIIeIJHAAUZUPYIOMUXCS Ha 9TOH TeMe, —
CTOABKO CYIIECTBYeT U MHEHHUH IT0 TOBOAY KOAMYECTBA TAKUX MPHHITUIIOB, HX COAEPIKa-
Hus 1 cTaTyca. CAeAyeT OTMETHTD, UTO IIPHHIMIIMAABHBIE OCHOBBI MEXKAYHAPOAHOTO
[paBa OKPY>KAIOIEl CPeABI B KOMIIAEKCHOM BHAE He CGOPMYAUPOBAHBL 1 MOT'YT OBITH
OOHAPYIKEHBI C IIOMOIIBIO AHAAH3A 3HAYUTEABHOTO KOAUYECTBA IIPHPOAOOXPAHHBIX
U APYTHX AOTOBOPOB, a TAKOKe MEXXAYHAPOAHOM CyAeOHOM mpakTuky'. BriocaepcTBrn
TaKHe IPUHITUIIBI HAXOAST CBOe OTPaXKeHNE B YHUBEPCAABHBIX M PETHOHAABHbIX ITPHU-
POAOOXPAHHBIX COTAQIIEHHUSX, OPUAMIECKH O0SI3aTeABHBIX aKTAX MEXAYHAPOAHBIX
OpraHM3aIIHi, 3aKPEMASIOTCS B 3aKOHOAATEABCTBE, & HEKOTOPhIe U3 HIX CTAaHOBST-
Cs1 OOBIMHBIMU HOPMAMU MEXAYHAPOAHOTO IIPABa, YTO IIOATBEPIKAAETCS B PellIeHIsIX
MEKAYHAPOAHBIX CYA€OHBIX M apOUTPaXKHBIX OPraHOB U AOKTPUHAABHbIX B3TASIAAX aB-
TOPHUTETHBIX yIeHbIX B 9TON 0OAACTHL.

Hampumep, ®. Canac onpepesieT CACAYIOIITHe CTIeIIaAbHbIe IIPHHITUIIB MeXKAYHa-
POAHOTO MpaBa OKPY>KaIoIIeil cpeabl: 1) CyBepeHHTeT Hap IPHPOAHBIMU PeCcypcaMu
U OTBETCTBEHHOCTD 3a IIPHYHHEHMe yiepba OKPYyKAOL[ell CPeAe APYTHX TOCYAAPCTB
HAW PAaliOHOB 32 IIPEACAAMH HAIlMOHAABHOM IOPHCAUKIINY; 2) MIPUHIIMII IPEBEHTUB-
HBIX AEVCTBUM; 3) MIPUHITUII COTPYAHUYECTBA; 4) IPUHLUI YCTOMYUBOTO Pa3BUTHS;
5) IIPUHIIUII IPEAOCTOP OKHOCTH; 6) mpuHIHM «3arpsA3HUTEAD IIAATHT > ; 7) TIPUHITHIT
obmeit, HO AuPepeHIupOBaHHOM OTBETCTBEHHOCTH >,

B autepatype B npase Eppormesickoro Coio3a 00BMHO pacCMAaTpPUBAIOT 00mue
IPHHIVIIBL IIPaBa — CBOOOABL, AEMOKPATUH, YBKEHIUS [IPAB Y€AOBEKA M OCHOBHBIX
CB000A, IIPHHIIUIIBL IPABOBOIO FOCYAAPCTBA, TO €CTh KOHIIEHTPUPOBAHHOE BhIPAKe-
HHE BOXHEMIIMX CyIIHOCTHBIX 9Y€PT U LIEHHOCTEH, IPUCYIINX AAHHOM CHCTeMe IIpa-
Ba®. TpakTyst HOHATHE IPUHIIAINA KAK IPEATICAHNSI OCHOBHOTO XapaKTepa, KOTOpoe
OIIpeAeAsIeT CYITHOCTD, COAeP)KaHHUe U MOPSIAOK IIPUMEHEHHSI APYTHX HOPM ITPaBOBOI
cucreMmsl, B ipaBe EBpomnefickoro Coro3a BHIACASIIOT MPUHIJUITB BEPXOBEHCTBA U IpsI-
MOTO ACHCTBHS, ONpeAeAsiomye cooTHomenue mpasa EC ¢ mpaBoBbIMU cHCTeMaMH

! 3apopoxiit O. B. MbkHapoAHe PaBo HABKOAUIIHBOTO cepepoBuma: ITiapyunnk/O. B. 3apopoxiit,
M. O. Measeaesa. — K. : TIpomeni, 2010. - C. 61.

% Sands P. Principles of International Environmental Law/P. Sands, J. Peel. - Cambridge University
Press, 2012, P. 231.

® Consolidated version of the Treaty on and the Treaty on the Functioning of the European Union//
Official Journal of the European Communities, C 326, 2012, P. 19.
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rOCYAAPCTB-YA€HOB; obmue MIPUHIUITBI IPaBa — HUCXOAHBIE HadyaAa IPaBOBOTIO pe-
T'YAMPOBAHIs1, KOTOPBIE AGHCTBYIOT BO BCeX cdepax Bepenus Coio3a; CrelraAbHbIe
IPHHITUIIBI, NMEIOIIHe CHAY B PAMKaX OTAEABHBIX OTPACAeH A Cdep IPaBOBOIO pe-
I'yAUPDOBaHUs B EC; MPOL[eCCYaAbHbIE IPUHIUIIBL AESATEABHOCTHU EC, OIpeAEASIoN e
HopsAOK peasusaru Esponetickiv Co030M HMEIOIIEcs y Hero KOMITETeHITHIL

TaxuM 06pa3oM, B 3aBUCHMOCTHU OT Cpepbl ASHCTBIS], IPUHIUIIBI €BPOIIEHCKOTO
IpaBa MOT'YT 6BITh OOIMMU U CIIELIMAABHBIMHU. ITepBbie OTHOCATCS K IPaBOBOM CHCTe-
Me B [IEAOM, BTOPbI€ — K €€ OTA€AbHBIM OTPACASIM U UHCTUTYTAM. Obmue TIPUHIUIIBI
eBPOIIEFICKOro MpaBa — CBOOOABI, AEMOKPATHH, yBXKEHHS IIPAB YeAOBEKA ¥ OCHOBHbIX
CBO60A, BepXOBEHCTBA [IPABA M APYTHE SIBASIOTCS BAXKHBIMH AASI AF0OOI OTPACAM IIPaBa,
B TOM YHICAC H AAS IIPaBa OKPY KAIOITel CPEADL.

CHeHI/IaAbeIe TIPUHITAIIBI COCTABASIOT OCHOBY ITPABOBOI'O PETYAMPOBAHMS B OT-
AeABHBIX cpepax obmecTBeHHOM Xi3HH. CrieljaAbHbIe IPHHIJHIIbI 3AKPETASIOTCS,
B OCHOBHOM, B YYPEAUTEADHBIX AOTOBOPAX, a MHOTAA 1 B HOPMaTHUBHO-IIPAaBOBbIX
aKTax BTOPHYHOrO mpasa. Tax, B pemenun o Aeay «Safety High-Tech» Cya EC
OTMETHA, UTO IIeAU ¥ IPUHIJUIIBI 9KoAoTdecKkoi moantruku EC, ykasaHHbIe B CT.
174 Aorosopa 06 yupexaennn Esponeiickoro Coobmecrsa (HbiHe — c1. 191 Ao-
rosopa o gpyukyuonnposatuu Espomneiickoro Corosa), IMEI0T HOPMaTUBHOE 3HAYe-
HUE 1. B cooTBeTCcTBUU C HUM TIIPOBOAUTCS TOAKOBAHHE HOPMAaTHBHBIX aKTOB Coroza
B 06AacTH 3amuTHI OKpy>Katomeil cpeasl. Tak, 1. 2 ct. 191 (174) Aorosopa o ¢pyHk-
nmonuposanun EC onpeaessieT IPUHIMIIBI, Ha KOTOPBIX 6a3UpPyeTCs: IKOAOTHIe-
ckas moautuka EC%: MIPUHLIMII TIPEAYIIPEXXACHUS U IPEBEHTUBHBIX Mep; IPUHIUIT
yCTpaHeHHs ymepba oKpysKaioljeil cpeae ImyTeM 0OpaljeHus, IIPeXAe BCEro, K ero
HCTOYHHKY; IIPUHITHII «3arPA3HUTEAD AATHT >, OAHAKO aHAAM3 9KOAOTHUYECKOM I10-
aurtuku EBporneiickoro Coxo3a I03BOASIET CAEAATD BRIBOA O HAAMYKE O0Aee IMHUPOKO-
ro nepevHs CIenuaAAbHBIX IIPUHIJUIIOB:

1. IIpuHIMI CTIPaBeAAMBOCTH MEXAY IIOKOASHHAMU — KaXKAO€ IIOKOAEHHE ITOAY-
JaeT MPUPOAY U KYABTYPHOE HACAGACTBO OT IIPEABIAYIIETO IIOKOACHHS, 2 HhIHeIIHee
IIOKOA€HHE OXPAHSeT ero AAs Gyaymiero.

2. Ocoboe MecTo B cucTeMe MIPaBOBbIX IIPUHIIUIIOB EC orBOAMTCS MpHHIUITY UH-
terparui. I. BunTep oTMeuaeT, 4TO NPUHIMII MHTETPALJMH 3aHUMAeT 0C060e MecTo
B CUCTeMe MPaBOBbIX IPUHIIUIIOB EBponeﬁCKoro Coro3za’. Aaunbiin TIPUHIIUII SIBASIET-

! Safety Hi-Tech Stl v S. & T. Stl. Reference for a preliminary ruling: Giudice di Pace di Genova
~ Italy. Regulation (EC) N2 3093/94 — Measures to protect the ozone layer - Restrictions on the use of
hydrochlorofluorocarbons and halons - Validity//Case C-284/95, P. 21.

? Consolidated version of the Treaty on and the Treaty on the Functioning of the European Union//
Official Journal of the European Communities, C 326, 2012, P. 134.

3 Kpemep A. Sxonormueckoe npaso Esporeiickoro Corosa/A. Kpemep, I Bunrep. - M.: Flspareabcrso
«Topopen>,2007. — C.29.
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€SI KOMIIAEKCHBIM U CIIOCOOCTBYeT IIepeHOCY IPHHIUIIOB 9KOAOTHIECKOM IIOAUTHKI
B ApyTHEe ob6aactu pericteus EC. Ha pAaHHBIIT MOMEHT WHTETPAIUsl 9KOAOTUIECKHX
BOIIPOCOB ITPOMCXOAMT B TaKUX Cpepax: CEAbCKOEe XO3SNCTBO; IOAUTHKA Pa3BUTH
(aTo Kacaercs TpeThux CTpaH) ; SHepPreTHKA; IPEAPUHIMATEABCTBO; PHIOOAOBCTBO;
BHYTPeHHPII:I prHOK; HUCCACAOBAHU; CprKTyprIe (1)OHA,I)I; TOPI‘OBbIe " BHEIIHUE OT-
HOUIEHHS; TPAHCIOPT; 9KOHOMUYECKUe U PUHAHCOBbIE OTHOIIEHHS.

3. IlpuHnun ycTORYUBOTO Pa3BUTHUSA SBASETCS IIEHTPAAbHBIM IPUHILUIIOM KO-
aorudeckoit moantuku EC. AaHHBIN IPUHINI 3aKAI0OYAETCS B TOM, YTO ITOAUTHKA
EC aoaKHa pa3pabaTbIBaThCs TAK, YTOOBI OHA YIUTHIBAAA 9KOHOMUYECKUI, 9KOAO-
T'HMYeCKUI U COLJUAAbHBIN aCIIeKThI, a AOCTIDKEHHE IIeAeH B OAHOM U3 CPpep IMOAUTUKU
He CAEPXHMBAAO ITPOrpecca B APYToi. YCTONUNBOE pa3BUTHE OIIPEAEASIeTCS TAKUMH
[apaMeTpaMu: II0AAEPIKAHIE 0OIIero BbICOKOTO YPOBHSI XXU3HU; IOAAEPIKAHUE I10-
CTOSHHOTIO AOCTYHa K HPI/IPOA,HI)IM pecypcaM; HernymeHHe HpI/I‘II/IHeHI/ISI BpeAa
OKPY>KAIOIeH Cpeae.

4. BbICOKHIT ypOBeHb 3aIUTHI. DKOAOTHYecKas moanTuka Espomneiickoro Coroza
C YIeTOM PasAUYHbIX 0COOeHHOCTe 0TAeAbHBIX perroHoB EC opuenTHpoBaHa Ha BbI-
COKI/IfI ypOBeHb 3allUThI 1 CTpeMI/ITCH ero oGecr[e'-me. BTOT HPI/IHHI/IH SIBASIETCSI OAHUM
us3 Ba)KHeﬁHIHX MaTePI/IaAbeIX HPHHHHHOB 3KOAOI‘I/I‘IeCKOI;I IIOAUTHUKU.

S. Cpear 1eAOTO psipa IMIPHMHITUIIOB, XapaKTepHBIX AAsl moauTHk EC B cdhepe
OXpaHbI OKpY>Karollell IPUPOAHOM CPeAbl, MOXXHO BBIAGAUTD U MPUHLUI Audpdepen-
[JUPOBAHHOM OTBETCTBEHHOCTH . ITpunnun AuddepeHIupoBaHHON OTBETCTBEHHO-
CTH IIPEAIIOAATaeT OObEKTHBHBIN yIeT PA3AUYHON CTElleHH OTBETCTBEHHOCTH CTPaH
32 HeOAArONpUSITHBIE TAOOAABHbIE H3MEHEHNS, IPOUCXOASIIYE B OKPYKAIOIIEN CpeAe.

6. ITpuniun ydactus 1 ”HGOPMHUPOBAHMS 1"pa>1<Aa.H2 — cBOOOAHDII AOCTYII K MIH-
G OopMarHH OTHOCHTEABHO OKPY>KAIOLIeH CPeAbl, KOTOPOI 00AAAAIOT OPTaHbI FOCYAAP-
CTBEHHOM BAACTH, AASL BCEX IOPUAMYIECKUX ¥ pU3HIECKUX AUII.

ITpUHIAITBI 9KOAOTHYECKOM IIOAUTHKH, OOIIHe AASI BCeX rocypsapcTB-1aeHOB EC,
MO>XHO CBECTH K CACAYIOIIHM OCHOBOIIOAATAIOIIUM ITOAOXKEHHSIM: CXOACTBO MHOTHX
9KOAOTMYECKHX IIPOOAEM B eBPOIIEACKUX TOCYAAPCTBAX; 00S3aTEABHOCTD BHIIIOAHEHHSI
COBMECTHO IPUHATBIX PeIleHuH; CTpeMAeHHe K YHUPUKALUI MepOIIPUATHI 110 6opb-
0Oe ¢ 3arps3HeHMEM; COTAACOBAHHBIE M €AHHBIE IIO3ULIUK HA MEXKAYHAPOAHBIX Ilepe-
roBOpax.

HccaepoBaHHbIE IPUHIMIIBI 9KOAOTHYECKOH moanTHkH Eporetickoro Coroza
OCHOBBIBAIOTCS Ha IPUHIIUIIAX MEKAYHAPOAHOTO IpaBa U MEeXAYHAPOAHOTO IIpaBa
OKpy’Karomeit cpeAsl. Takum 06pasoM, MOXKHO IIPEACTABUTD IIepedeHb CIIeIIUAABHBIX

! Bummsicos O. K. Ipaso Esporeiicskoro Coosy : miapyunux/O. K. Bummskos. — O. : enixc,
2013.-C. 521.

% Aso6yi A., Baroman K. Marepiaabse mpaso E€sporeiicokoro Corosy/A. Aw6yi, K. Baroman; mep.
3 ¢ppann. €. T. Mapiuesa. — 2-re Bupanns. — K. : IMB, 2002. - C. 41-42.
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IPUHIJUIIOB 9KOAOTHYecKOH moanTuku EBponetickoro Coro3a: IPHHIMI TPeAYTIPeX-
AEHUS U IIPeBEHTUBHBIX MeP; IPHHIHII yCTPAHEHI yilepOa OKPy Kol cpeae Iy-
TeM 00palje s, IIPEXAE BCEro, K €r0 NCTOYHUKY; IIPHHIINII «3aIPSIBHUTEAD IAQTHT > ;
IPUHIUIT CIIPAaBEAAMBOCTU MEXAY MOKOASHUSMY; IPUHIIUI HHTET PAIiUK; TPUHIUIL
YCTONYMBOTO PA3BUTHS; IIPUHIUIT HAMBBICHIEH CTEIIEHH BO3MOXXHOTO YPOBHS 3aIl[UThI;
IOPUHIMI AUPPepeHIIUpOBAHHON OTBETCTBEHHOCTH; IIPUHIIUIT YYaCTHA K MHPOPMHU-
poBaHus rpaxaas. IIpearoxkeHHbIN TIepeyeHb MPUHIIUIIOB YeTKO CGOPMyAUPOBaH
B CyA€OHOI IIPaKTHKe U AOKTPHUHE.
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NMpaBoBoe perynmpoBaHne NNoTe4YHbIX
npPaBoOOTHOLUEHUn B cTpaHax EC

OaHuM u3 Hanbosee 3G PeKTHBHBIX CIIOCOOOB OOeCIIedeH s BhIIIOAHEHNMS 00513a-
TeABCTB B cTpaHax EBponefickoro Corosa SBAsIeTCS IIPAaBO 3aA0Ta, B TOM YHCAE HIIO-
TeKa, KOTOPas AAeT BO3MOXKHOCTD ITOTaCUTh 005I3aT€AbCTBO, UCIIOAB3YsI CTOMMOCTb
3aA0XKEHHOI'O IIpeaMeTa — HeABIDKMMOH Bemu. K nmpenMymecTsaM HIIOTeKH Hepe
APYTHMU BHAAMU 32A0Ta UIMYIII€CTBA, 6€3yCAOBHO, OTHOCHTCS TO, YTO 0O'BEKTHI HEABH-
JKUMOTO UMYIeCTBA 06AAAQIOT BBICOKOM AMKBUAHOCTBIO.

AKTyaAbHOCTD QHAAM32 HITOTEYHBIX IIPABOOTHOIIEHHIT 00ycAOBAeHa TeM, 4To B EB-
pomnetickom Coro3e OTCYTCTBYeT eAUHBIH IIOAXOA K IIPAaBOBOMY PEr'yAHPOBAHHUIO AAH-
HbIX [IPAaBOOTHOIEHH, HET IPAaBOBBIX AOKYMEHTOB, OIIPEAEASIOIIIX CTAHAAPTHI OCHOB
PeryAnpOBaHHSs, YTO He CIIOCOOCTBYeT MHTErPALni 9KOHOMUKHU B AAHHOM cdepe.

WHCTUTYT UIIOTEKH — HeOTheMAeMast COCTABHAS YACTb AI0OOF Pa3BUTOL CUCTEMBI
JaCcTHOTO IIpaBa, HAYMHAas co BpeMeH ApeHelt ['perun u Aperero Pruma. OaHaxo Anmib
BO BTOPOI IIOAOBHHE 17 BeKa IMOSBASIIOTCS OCHOBHBIE TOAOKEHM S HITOTEYHOTO IIpaBa.

ITpu aTOM B €BpOIeHiCKOM IpaBe HHCTUTYT MIOTEKH IIOAYYHA PsIA OTAMYAIONIUX
€ro OT M3HAYAABHO CPOPMUPOBAHHBIX B AHTHYHOCTH IPHHIUIIOB M (YHKIIHI: TAQBHOE
OTAMYHE OBIAO B TOM, YTO IPOAQKA 3AAOKEHHBIX IMEHHET CTaAd IPOM3BOAUTHCS He Ca-
MHM KPEAUTOPOM, a IIPH IIOCPEACTBE CYAQ', HOBOII 5Ke QYHKIIHel UIIOTEKU CTAAO TO,
4TO UIIOTEKA IIOPOAMAA PA3BUTHE CHCTEMBI HIIOTEYHOTO KPEAHTOBAHMS, YTO BBI3BAAO
HPUTOK GHHAHCOBBIX HHBECTHIIHMI B 9KOHOMHUKY €BPOIEHCKUX FOCYAAPCTB.

B nacrosumee Bpems B EBpormetickom Coiose B 60AbIIIeit Mepe IPOUCKOAUT Pas-
BUTHE He 3aKOHOAATEAbCTBA, KOTOPOE PeryAHpyeT HEellOCPEACTBEHHO HMIIOTEeUHbIe
IPaBOOTHOMIEHHS, 3 IIPABOBOT'O PEr'YAUPOBAHHS CHCTEMbI HIIOTEYHOT'O KPEAUTOBAHMA.

! Pa6uenxo A. 1. Unoreunoe KpeauTOBaHUe. YaeOHoe mocobue, M., ®A, 2001 - c. 10.
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B pesyasrare cOAIDKeHIs IPaBOBBIX cucTeM cTpal EBpormerickoro Corosa u pop-
MHPOBAHHUS €AHOTO IIPAaBOBOTO IPOCTpaHCTBa Ha Tepputopun EC, B paMKkax KoTo-
pOI‘O Cy6'beKTbI-peBI/IAeHTbI CTpaH EC BCTYIIAIOT B HUIIOTEYHbIE HpaBOOTHOIlIeHI/Iﬂ,
C YBEAHMYEHHEM AOAefI I/IHOCTpaHHbIX KaITUTAaAOB B 6aHKaX nu npeAanﬂme CTpaH
EC, akTyaAbHBIM CTAaAO CO3AQHIIE €ANHOMN OPTaHU3ALUK CyOBEKTOB, 3aHUMAIOIINXCS
Ha TEpPUTOPHUHU EC unoreunsim KpeAuTOBaHHeM. B AaHHBIN MOMEHT TaKO# OpraHu-
3anueit sBasiercsa EBponerickas Mnoreunas CDeAepam/m.

LTeAp MIIOTEYHOTO MPABOOTHOLIEHUS] — OOecIeveHIe OCHOBHOTO 00s3aTeAb-
CTBa, CA€AOBATEABHO, IIPIMEHNUMO K BOIPOCY MpeAMeTa HIIOTEKH BaXKHA OIleHOYHAs
CTOMMOCTD 3aKAQABIBAEMOM BEIITH: OHA OIPEAEASETCS TI0 COTAAIIEHHUIO 3aA0TOAATEAS
C 3aA0TOAEPIKaTeAeM U PUKCHPYETCs B TeKCTe AoroBopa. [Ipu aToM mpobaemariden
BOITPOC yueTa HHPASIIIH B AOTOBOPE: KaK ITPABHAO, HITIOTEYHBIH AOTOBOP — 3TO AO-
TOBOP AOATOCDOYHBIM.

ITpakTnueckas cpepa NprMeHEHUs UIIOTEKH AOCTaTOYHA mMpoka. HecMmoTps
HA TO, YTO MIIOTeKa ObeclednBaeT, IIpexXAe BCero, TpebOBaHuUs], OCHOBAaHHBIE Ha OT-
HOIIEHMAX IT0 KPEAUTY, HeT HUKAKUX IIPEILATCTBHLT, YTOOBI UCIIOAB30BATh ee AASI 00e-
CIIeYeHNsI AIOOBIX MHBIX 00s13aTeAbCTB. IIprMeHeH e 3aA0Ta IPEAIIOAATaeT TOABKO
OAHO YCAOBHE: 0becIiedrBaeMoe UM TpeOOBaHIEe AOAKHO OBITh ACHCTBUTEABHBIM. JTO
O3HAYAET, YTO 3aA0T0BOE TPebOBaHUe He AOAXKHO IIPOTUBOPEUHTH 3AKOHY .

B 0cHOBHOM HITOTeKa IPUMEHSIETCS Kak obecIiedeHre 006s13aTeAbCTB II0 AOTOBOPY
GaHKOBCKOTO KPeAUTOBAHIIS, B IIPUHIIAIIE, Kak obecriedenue 3aiima. [Ipeamer unorexu
KaK TaKOBOU 00eCIIeYnBaeT KPEAUTOPY YIIAATY OCHOBHOM CYMMBbI AOATA IIO AOTOBOPY
KPEAUTOBAHIS B IIOAHOM O0BeMe AOATA HAU B €rO ONIPEACACHHOI YacTH B COOTBET-
CTBHHU C KOHKPGTHI)IM AOI‘OBOPOM‘

I/ISY‘IGHI/IC ITOHATHA UITIOTEKH B Pa3AHYIHbBIX TeOpeTI/I‘IGCKHX N HOPMATHUBHDBIX aKTaX
crpan Epponeiickoro Coro3a moKa3bIBaeT, YTO AAHHOE IIOHATHE MOXKHO CYOPMYAHPO-
BaTh KaK «3aA0T HEABIDKUMOCTH, IPHAATOYHOE BELIHOe IIPABO, CAyXKamjee obecrede-
HUEM IIPaB KPEAUTOPA B 005I3aTEABCTBEHHOM IIPABOOTHOLIEHHI >,

AHaAM3 TIOAOXKEHHUS MITOTEKH KaK BHAA ITPaBa 3aA0Ta B CHCTEMe TPAXXAAHCKOTO
IpaBa MOKA3bIBAET, YTO EAMHOTO TEOPETHIECKOTO B3TASIAQ Ha IIPABOBYIO IPUPOAY 3a-
AOTa KaK TAKOBOTO B PaMKaX HAYKH I'Pa)KAQHCKOTO IIpaBa He CYIeCTBYeT: IIPaBo 3aA0Ta
paccMaTpHUBaeTcs B CHCTeMe BeljHbIX Tpas (HampuMep, B AaTsuiickoit Pecrry6auke,
Tepmanny, @panuuy, IToabme); mpaBo 3aA0Ta paccMaTpPUBAETCS B CHCTeMe 06s13a-
TeAbCTBEHHOTO Npasa (HampuMep, B Beanko6puranum).

PaccMoTpeHne HIIOTEKH B KOHTEKCTE CPEACTB 00eCIiede st 00513aTeAbCTBA, A TAK-
)K€ CpaBHEHHE ee C APYTHMH BHAAMH 33A0TQ, TO3BOASIET CACAATD BBIBOA O TOM, UTO

! Bparunckuit M. V1. Burpstackuit B. B. Aorosoproe npaso. Keura mepsas: O6mue moaosxenwst. M.,

1999 - c. 492.
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HIIOTEKA — 9TO MHCTUTYT CAOXKHOM MMPaBOBOM IPHPOADI, KOTOPBIN CUCTEMHO CBA3aH
U C BEITHO-ITPABOBbIMH HOPMaMH, U C 06H3aTeAbCTBeHHO-HpaBOBbIMI/I.

Hnoreunsie mpaBooTHONIEHM B cTpaHax Epometickoro Corosa yupexaarorcs
Ha OCHOBAHMH AOTOBOPA, PElIeHH s CyAd, 3aBemaHus 1 3akoHa. Hanboaee pacrpocrpa-
HEHO YYpeXAeHHe Ha OCHOBAaHHMHU AOTOBODA.

ITo panubM EBpoxoMuccny, BaxkHerIIas [paBoBas pobaeMa B chepe peryanpo-
BaHI MIIOTEYHBIX IPABOOTHOIIEHHH B cTpaHax Esponetickoro Coro3a cBs3aHa ¢ TeM,
4TO IPOLIeAYPa BCTYTIAEHHUS KPEAUTOPA BO BAAACHHE MMYIIECTBOM AOAXKHHMKA B CAydae
HEBBIIAATDI AOCTATOYHO CAOXKHA.

HeO6XOAHMa HHTErpanysd pbIHKA UIIOTEYHBIX KPEANUTOB, B CBSA3M C Y€EM AOAKHBI
OBITH CO3AAHBI HOBbIE ITPABOBbIe AOKyMeHThI B MaciTabax Espornesickoro Corosa,
HaIpaBACHHbIE HA CO3AAHME OCHOB PeryAMpPOBaHMS UIIOTEYHBIX MPaBOOTHOUIEHHIT,
a B 0COOEHHOCTH — IMO3BOASIOIIHMX YAYUIIMTD MPOLIEAYPbI BBIHY>KACHHOM IPOAKH
U PETUCTPALIMU HEABMKMMOCTH IIPU PEAAU3AIIUH IPEAMETA 3aA0Ta.

Cnucok AuTeparyphbi:

1. Bparusckuit M. 1., Butpsuckuit B. B. AorosopHoe npaso. Kuura nepsasi: O6mue
noaoxenus. Mocksa. (1999).
2. Pabuenxo A.U. Unoteunoe kpeauToBanue. Yae6Hoe nocobue. M., ®A. (2001)
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¢I/IKL|,VII/I N CMeXHbie ropuagnyeckKkume
KOHCTPYKUMUN B KOHCTUTYUMUOHHOM Mnpaee

BoiayMKa, BEIMBICEA, TIpaBOBast KOHCTPYKuust «Kak ecan 6b1»: — QuKIis, us-
BeCTHas ellle PUMCKOMY IIPaBy, AABHO YKPeIMAACh B IIpaBe 1 Hayke. B coBpeMeHHbIX yc-
AOBHSIX AOCTQTOYHO CAOXKHO OTKA3aThCsl OT AAHHOTO IIpHeMa IOPUAUYECKOM TeXHUKH.
B 10prandecKkoM OBITY CAOXKHO 00OHTHCH He3 TaKMX IIPAaBOBbIX KATETOPHIL, KAK «Pa3-
AeAeHHe BAACTEN >, «9KCTEPPUTOPUAAPHOCTD>, «IIPEACTABUTEABCTBO> — PE3YAbTaT
npuMeHeHHs GuKur. OUKITHIO KaK IpHeM IOPHANIECKOH TeXHUKH CITPABEAANBO OT-
HOCSIT K YHCAY [IO3UTHBHBIX SIBACHHI, IOCKOABKY HIMEHHO OHA 00eCIIeqrBaeT ABIDKe-
HIe MeXaHM3Ma IPaBOBOTO peryAnpoBaHus. [Ipu KOHCTpyHpOBaHUHY U TPUMEHEHHN
$UKIIMIT 3aKOHOAATEAD U TPABOIIPUMEHUTEAD AOAYKHBI YUUTHIBATD UX HETUIIMYHYIO
CTPYKTYPY U 0cOObIe pyHKIIMHU B MEXaHU3Me [IPABOBOIO PEryAUPOBAHIS OOIIeCTBEH-
HBIX OTHOIIEHUH.

OAHAKO B IOPHAMYECKOM OBITY QUKL He SIBASIETCSI EAUHCTBEHHOM IIPaBOBOM
KaTeropuew, BHITOAHSIONEH KOHCTPYKTHBHYI0 ¢yHKIMIO. K TakoBpIM OTHOCSTCS
IPe3yMIIKH, aKCHOMbI, CHMBOABI, YTO HAaCBIIJAeT IOPUAUYECKYIO TEXHUKY, TIO3BOAS
3aKOHOAATEAIO M IIPAaBOIPHUMEHUTEAIO OTIEPUPOBATh AAHHBIMU KaT€TOPUSAMU TPUMEHH-



Constitutional law 29

TEABHO K KOHKPETHBIM 001iecTBeHHBIM oTHOImeHMsIM. Kak Aro60e npaBoBoe siBACHIHE
QUKITMH IPUCYINe IPU3HAKH: 0011e0053aTeAbHOCTD, $OPMAABHOCTD, HEOIIPOBEPKH-
MOCTb, IjeAeBasi HAIIPABAGHHOCTb — BOCCTAHOBAGHHE 00CTOSITEAbCTB, HAXOASIIUXCS
paHee B COCTOSIHMHI HEBOCIIOAHUMO HEH3BECTHOCTH, BOCIIOAHEHMS ITpobeAa B IIpaBe,
obecrieyeH s 3aIUThI IIPAB TPAKAAH M AOCTIDKEHIUS IOPUAMUECKOH aKoHOMUH. Des-
YCAOBHO, pacCMOTpeHHe GUKIUH B KOHCTUTYIIMOHHOM IIpaBe B OAHOM IOPUAUYECKOH
MAOCKOCTH, HEBO3MOXKHO 0€3 HCCAGAOBAHMS AAHHBIX IIPU3HAKOB Y CMEYKHBIX IIOHSTHIL:
IPe3yMIIIMH, aKCHOM, CHMBOAOB.

Bo-nepsbpix, B opraANYeCKOit HayKe AOCTAaTOYHO YACTO COOTHOCAT IOPHAUYECKYIO
¢uxnuio u npesymmmio. ITop npesymmiuein H. A. Huxutanmina nosuMaer BHA Be-
POATHOCTHBIX IPEATIOAOXKEHM, CAEAOBATEABHO, AASI TPE3IOMUPOBAHMSA AOCTATOYHO,
4TOOBI CBSI3b MEXKXAY HAAMYHBIM (AKTOM U IPEATIOAaraeMbIM Obiaa B popMare CTaTH-
CTHYeCKOiT 3aKOHOMepPHOCTH .

E.B. BacpbkoBckuit onpepeAsieT Ipe3yMITIHIO, KaK «3aKOHHbIE IIPEATIOAOKEHHSA —
06s13aTeAbHBIE IT0 3aKOHY 3aKAIOUEHHS O AOKA3aHHOCTH H3BECTHDIX GaKTOB IIPH HAAU-
anu Apyrux ¢paxros> . Kamurckas B. M. onpeaeasieT mpe3yMIiiio, Kak IOAOXKeHHE,
«KOTOPBIM KAKOH-AUOO MOPSIAOK SBACHHI B OOAACTH OTHOIIEHHI, BOSHUKAIOIIUX
U3 JeAOBEYECKOTO ITOBEACHNS], TPUHAETCS OOBIYHBIM, TOCTOSHHBIM, HOPMAAbHBIM
U He TPeOYIOLIUX B CHAY 9TOTO, CIIELIUAABHBIX AOKA3aTEABCTB> >,

KoncruTynuonHoe npaBo, BHIIOAHAS GYHAAMEHTAABHYIO POAD, IIPU3BAHO OX-
PaHATb OCHOBHBIE IIPaBa M CBOOOABI YeAOBeKa. B cOBpeMeHHOM MHpe HEBO3MOXKHO
IPEeACTaBUTD CHCTEMOOOPA3YIOLIyI0 OTPACAD IIPaBa B GpeAePATUBHOM IOCYAAPCTBE,
0e3 mpe3yMIIIUK KOMIIETEHIUH CyObeKTa, uTo mpesycMaTpusaet Korcturyus Poc-
cuiickuit Oepepanuu (cT. 73), MpesyMIuuy 3ampemeHns OOPATHO CHABI 3aKOHa,
YCTaHABAMBAIOIIETO HAM OTAIYAIOIIEr0 OTBETCTBeHHOCTH (crarbs S4 Koncturynuu
Poccuiickoit Oepeparun), pesyMIILUK HEIPUKOCHOBEHHOCTH TAABbl TOCYAAPCTBa,
IIpPU3HaHNUe ACHICTBUTEABHBIM ( ACFICTBYIOIIMM) TOABKO OITy0ANKOBAHHDIi 3aKOH (HOP-
MAaTHBHBIi IPABOBOM aKT) U APYTHE.

Tpesymmriuu Taroke Kak 1 GUKIUH, IPUCYIje 001[e0053aTeAbHOCTD, pOPMAAD-
HOCTb, OAHAKO IIPe3yMIILHs [IepPeCcTaeT CyIleCTBOBATD, €CAU OYAET AOKA3aHO 0OpaTHOe.
B cBs3H C 9THM CAeAyeT OTMETUTD OOAee CTPOTHIL XapaKTep UKIHM.

Crporuit xapakrep GUKIUU 00BICHIETCSI HEOOXOAMMOCTDIO OOeCIIedeH s 3aIfH-
ThI 1 3P GeKTUBHOCTHU IIPABOBBIX HUHCTUTYTOB, OTACABHBIX IIPABOBbIX HOPM, a TaKXKe
IIeHHOCTHBIMH YCTaHOBKAMH, A@XKaIIMMU B OCHOBE AQHHbIX IIPaBOOTHONIEHHH 1 OTpa-

! Huxwuramuna H. A. FOpuaneckue mpeATioAOKe s B MEXaHH3Me TIPABOBOTO PEryAHPOBAHMS.
Awucc. ... kaHA. I0pHA. HayK. Abakan. 2004.

2 Bacooscxuit E. B. Yae6uux rpaxaanckoro mporecca. M., 1914. C. 232.

% Kamunckast B. Y. Yaerust o mpaBoBbIX IPe3yMITIUAX B yTOAOBHOM mporecce. M., 1948. C. 93.
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KEHHBIX B IIPAaBOBO HOpMe. B CBSI3U ¢ 9THUM HCIIOAB30BaHIe GUKIINN B AAHHOI HOpMe
HAIIPaBAEHO Ha AOCTIDKEHME IIPOLIeCCYyaABHOI 9KOHOMHUH, YTO CBUAETEABCTBYET O ee
CTPOTrOM XapaKTepe B IIpaBe I cepe ee IPIMEHEHHSL.

ITpesyMImIus ecTs He 4TO HHOE, KAK IIPEATIOAOXKeHHe. IIpe3ioMupyeMoe IoAO-
xenue ($akT, 06CTOATEABCTBO) COBCEM HE TO e, UTO AOCTOBEPHOE, HaAACKAIIIM
00pa3soM HCCAEAOBAHHOE U AOKA3aHHOE C HECOBMECTHMOCTBIO. TaM, Tae Ipe3yMIILivs,
OCTAeTCsI IIPOCTPAHCTBO AASI MHBIX ITPEAIIOAOXKUTEABHBIX BRIBOAOB. Pemrene, 6asupy-
IOIeecs] Ha [P e3yMIIIUI, MOXXET OBITh IOABEPIHYTO COMHeHuUI0. Ero 060cHOBaHHOCTS
MeHee HaAeXKHA, 4eM IIPU AOCTOBEPHO AOKA3aHHbIX pakTax Aeaa. O60CHOBAHHO IIOAO-
KeHUe O TOM, UTO «II0CAEAOBATEABHOE IIPOBEACHNUE IIPUHIIUITA MATEPUAABHOM UCTHHBL
IPEATIOAATAET, YTO 00 yOEKACHHH, C OAHOM CTOPOHBIL, K O AOCTOBEPHOCTH — C APYTOH,
MO>XXHO TOBOPUTD TOABKO B TOM CAy4ae, KOrAQ IIPHHSITOE pelleHe He AdeT OCHOBA-
HUIL AASL COMHEHHI B €TO IPABUABHOCTH. TaM IA€, eCTb COMHEHISI, He MOXKET ObITh
yOEKAEHMS, TaM, TA€ 9TH COMHEHIS] OCHOBATEABHbI, He MOXXET OBITh AOCTOBEPHOCTH.
ITpesyMIILus 5Ke [0 CBOEMY CYILIeCTBY 3aKAIOYAeT B ce0e OCHOBAHMS AASL COMHEHIIS,
IIOCKOABKY OHa SIBASIETCSI AUIIb IPUOAU3UTEABHBIM 00001eHreM .

ITopo6HOE cpaBHeHIMEe OOBSICHSIETCS CYIHOCTBIO IIPEe3YMITIIUY, HMEIOI el AATHH-
CKO€ IIPOHCXOKAECHHUE «praesumere> 1 03HAYAIOLIEH IIPEATIOAOKEHIE HAH CY)KACHUE,
IPUHATOE B KaYeCTBE BEPOSTHOCTHOTO. B QUKIINI H3HATAABHO AIKUT AOKHAS, HEHC-
THHHAsI COCTABASIIOLIAS], NCKAIOYAIOIIAsl HEKYI0 BEPOSITHOCTD. B cBsI3U ¢ 9THM cTOHT
coraacuTbcst ¢ MHeHHeM 3. M. YepHHAOBCKOTO: «B TO BpeMs KaK IIpe3yMITIHs HUMEIOT
AEAO C BEPOSITHOCTHBIMU KAaTETOPHSIMI, KOTOPBIM [IPHAAETCS 3HAUEHUE ACHICTBUTEAD-
HBIX, FOPHAMYECKAs PUKIIHS IIPU3HAET 32 ACFICTBUTEABHOE TO, YTO HA CAMOM A€AE MO-
XKeT 6bITh AOKHBIM (KaK ecAH 6b1)> 2.

ToBoOpst 0 pasrpaHIYeHIH PACCMATPUBAEMbIX [IPABOBBIX SIBACHHI, CACAYET YKA3aTh
Ha OTCYTCTBUE B IIpaBe 3¢ PEeKTUBHBIX H YETKIX METOAUK, OAHAKO B CBSI3HU C 9THM, I10-
JKAAYH, CAEAyeT BBIAGAUTD TaKVe OCHOBHBIE KPUTEPUM KaK HAAUUIKE HAY OTCYTCTBHE
HCTHHHOCTH: B IIPE3yMIIL[HH H3HAYAABHO AEXKHUT HEeKasl CTelleHb BEPOSTHOCTH, KOTOpast
[PU3HAETCS ACHCTBUTEABHOI, ITOKA He GYAT AOKa3aHO 0OpaTHOE, TOrAQ KaK B OCHOBE
QUKIIN A€XKUT HEKOe BOOOpaKeHHe; [IPe3yMIIns 06AaAeT CIIOCOOHOCTBIO OIIPO-
BepyKeHMS [IPe3IOMUPOBAHHOTO SIBACHIISI, TOTAQ PUKIIHS B CHAY CBOEI'O CTPOTOIO Xa-
paxrepa He pomyckaer aToro. [Tpu aToM 6AaroaAapst AAHHBIM CIIEL[aABHBIM IIpHeMaM
IOPUAMYECKOI TEXHHUKH AOCTUTAETCSI OCHOBHAS LjeAb — IIPOLIeCCyaAbHAS 9KOHOMILS,
KaueCTBEHHOE U KOAMYECTBEHHOE YIIPOIeHre HOPMATHBHOIO MaTePHAAQ, BOCIIOAHS-
I0TCSI IPOOEABI B TIpase.

! Kypcosa O.A. @uxuuu 5 poccuiickom mpase. C. 247.

? Yepruaoscxuit 3. M. [Ipesymmmu u $puxumu B ucropun mpasa/ /Tocyaaperso u mpaso . 1984.
Ne.1. C. 104.
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Bo-BTOpbIX, KpOMe IIPE3yMIILUI IOPUAUIECKOMY OBITY M3BECTEH AOCTATOYHO
CAOKHBII I HHTEPEeCHBII peHOMEH — aKCHOMA. AKCHOMA — 9TO TEPMUH IPEYeCKOro
IIPOMCXOKAeHHUS (OT Iped. — CYMTAIO AOCTOMHBIM, HAaCTAUBAIO, TPEOYIO), UMEIONHit
ABOSIKO€ 3HAYEeHIe: BO-IIEPBBIX, 9TO OTIIPABHOE, HICXOAHOE IIOAOKEHHE KaKOH-ANDO Te-
OpUH, A€Kalllee B OCHOBE AOKA3aTEABCTB APYTHX IIOAOXKEHHI 9TO TEOPUH, B IIPEACAAX
KOTOPO¥ OHO IIPUHUMAETCS 63 AOKA3aTeAbCTB; BO-BTOPBIX, becCIopHast, He Tpelyro-
Iast AOKa3aTeAbCTB ucTuHa ' [TpaBo 6e3 akcHOM yTpaduBaeT CBOM YePTHI, [IepPecTaeT
OBITh BBIPA3HTEABHBIM.

AkcroMa, SIBASISICD ITOCTYAQTOM B IIPaBe, IPUAAET EMY HACBIEHHOCTh, OPHUIHO3-
HOCTb, BBIPXXAET ero CIenuuky. B mpaBoBoil Hayke MOXKHO BCTPETUTD TaKKe aKCH-
oMbl Kak «VIcTer; AOAKEH AOKa3aTh 0OCTOSTEABCTBA, Ha KOTOPBIE OH CCHIAAETCSI»,
«KasxaAplit MCK OrpaHUYeH IpeAeAAMU OIIPEACAEHHOTO BpeMeHM», «Pelrenune cypa
He AOAXHO 3aTParuBarh TeX, KTO He YYaCTBOBAA B AeAe>, «HUKTO He MOXeT ObITH
CyAbell B COOCTBEHHOM AeAe>, «ITycTp GyaeT BhICAYIIaHA APYTasi CTOPOHA> , « AMYHAS
BBITOAQ OTCTYIIAET IIepeA OOLeCTBEHHOM > , « HUKTO He 00s13aH Ce6sl 0OBHHATD> 1 APY-
rue. AKCHOMa TakoKe KaK U GUKIIS OTHOCUTCS K CPEACTBAM IOPUAUIECKON TeXHUKH,
OAHAKO BOKHOE OTAMYHE aKCHOMBI B TOM, YTO OHA SIBASIETCS IIOCTYAQTOM. «HukTO
He AOA’KEH OTTOBAPHBATHCS He3HAHIEM 3aKOHA >, « KT0 JKHBeT [10 3aKOHY, TOT HUKOMY
He BPEAUT>, «3aKOH AOAYKEH ObITb [IOHSATEH AI0OOMY > U APYTHE.

Ouxpys, Kak U aKCHOMA, OTHOCSTCS K IIPHeMaM I0PUAMIECKON TEXHUKH, COAEP-
JKamye B cebe HEKUIT IAeMEHT YCAOBHOCTH, SIBASIIOLIINECS] HEOIPOBepXUMbIMH. [Ipu
HAAMYHE TOYEK COIIPHKOCHOBEHUSI MEXAY AQHHBIMU [IPABOBBIMU SIBACHISIMU HMEIOTCSI
u pasanynst. [Tpesxae Bcero, QUKL — MOPOXKAEHUE IOPUAMIECKON HAYKH, & IMEHHO,
Pe3yABTaT IOPHANIECKOM TEXHUKH, TOTAA KAK AKCHOMA, HAIIOAHSIET CMBICAOBBIM COAEP-
JKaHIeM, CYIIHOCTBIO IIPABO U SIBASIETCS BOIAOIEHHEM HAEHU IIPABOCO3HAHML. «Pemre-
HIe CYAQ He AOAJKHO 3aTParuBarh TeX, KTO He YIaCTBOBAA B AeAe>, «HUKTO He MOXKeT
OBITB CyABell B COOCTBEHHOM AeAe>, «IIycTh OyAeT BRICAYIIAHA APYTast CTOPOHA >

Kpowme Toro, cymmecrBeHHOe 3HaUEHNE UT'PAET BpEMEHHO KPUTEPHIL, IIOCKOABKY
QUKIVS IPHUMEHSIETCS 3AKOHOAATEAEM AASL PellIeHUSI KOHKPETHBIX 3aAa4, TOTAA KAK aK-
CHOMa CYI[eCTBYeT Ha IPOTSDKEHUM AAUTEABHOTO BpeMeHH, X 00AaAA€T CIIOCOOHOCTHIO
$OpMHUPOBATh IIPAaBOBbIE CUCTEMBI PA3HBIX JIIOX.

A.C. fIBudy, Ha3bIBasl HACH IIPABOCO3HAHMSI AKCHOMAMEHl, YKAa3bIBAeT HAa BeChMa
Ba)KHBII M el MPUCYIIUN IPU3HAK — HEIPEACTABACHUE AOKA3aTEAbCTB B IIEASX YCTa-
HOBAEHIS HCTHHBL BBICTYIIas HEKMMU IIPABOBBIMU [TOCTYAATAMH AKCHOMbI IIPUAAIOT
AOTHYHOCTbD U IIOCAEAOBATEABHOCTb IIPABOBOIL AeficTBUTeAbHOCTH. KpoMme Toro, oHu
GopMUPYIOT 00IIHe AU IIPABOBOI CHCTEMBI, KOTOPBIE He IIOAAEXKAT AOKA3BIBAHUIO

! Caosaps nrocrpanmbix caos/moa pea. A.T. Crinpuna, V. A. Axaypuna. 11-e u3a., crepeormr. M.:
Pyc.s3., 1984. C. 22.
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B CHAY X HEOIIPOBEPKUMOCTH U OOLIeIPU3HAHHOCTU. AKCHOMBI, BBICTYTIAs IIOCTY-
AQTOM IPOHM3BIBAIOT ITPABO, IPHAAIOT €My AOTMYHOCTD, TOCACAOBATEABHOCTD, YHH-
BEpPCaAbHOCTD, TOTAA KaK QUKI[US, UMeeT IPAKTHIECKYI0 HaIPaBAEHHOCTD Ha BOC-
CTAHOBA€HHE OOCTOSITEABCTB, HAXOASIUXCSI PaHee B COCTOSIHHU HEBOCIIOAHUMOM
HEH3BECTHOCTH, BOCIIOAHSET IPOOEAB! B IIpaBe, 00eCIIeYrBaeT 3aIIUTy IIPAB FPAKAAH
U CIIOCOOCTBYET AOCTIDKEHUIO IOPHANIECKOH 9KOHOMUU. EcAM QUKIMH IPU3HAIOT
AOD 33 HCTHHY, TO aKCHOMa — OTPaXKeHHe HCTHHHOTO 3HAHMS.

B ocHOBe IPOIIeCCYaABHBIX IPHHIUIIOB CIIPABEAAMBOCTH, O€CIIPHCTPACTHOCTH,
IIPaBO OBITH YCABIIIAHHBIM ASKHUT AKCHOMA «/AOAKHBI OBITb BBICAYLIAHBI 00€ CTOpO-
HbBI>»>. \aHHbIe IPUHIUITB ACKAT B OCHOBE IPaBOBBIX HOpM. HecMoTpst Ha oTamdms,
060CHOBBIBASI CBOIO IIPHHAAAEKHOCTD K CPEACTBAM IOPHANIECKOM TEXHUKH, PUKIIFS
M AKCHOMa BBITIOAHSIIOT BeChMa IIOAOKHTEABHYIO POAb — YIPOIJAIOT IIPAaBOBOE PeTy-
AMPOBaHHE.

B-Tperbux, puxnms B cuAy cBoei H3HAYAABHOHN HEHCTHHHOCTH IPUMEHSeTCS 3a-
KOHOAQTEAEM HeE B LIEASIX UCKAKEHHSI AEHCTBUTEABHOCTH, & B IO3UTHUBHBIX IEASIX — CO3-
AATB U COBAIOCTH (OPMAABHOCTH, KOTOPAst IPUAAET IPABY AAKOHIIHOCTD, BHIPXKAETCSI
B CTpeMAEHHH IPUMeHHTD OYKBY 3akoHa. OAHAKO IIpaBo 6e3 popMaAM3Ma IepecTaeT
0bITh IpaBoM. POpMaAU3M [IPABY IPHAAET IOPUANIECKAS KOHCTPYKIS — CHMBOA.
IToa IPaBOBBIM CUMBOAOB IIOHNUMAIOT 3aKPeIAeHHbIE 3AKOHOAATEABCTBOM 06pass (3a-
MeIAlom¥e 3HAKH), HCIIOAb3yeMble AAS BBIPAYKEHHUS OMPEACACHHOTO IOPUANYECKOTO
COAEPIKAHIS U TOHSITHBIE OKPY>KAIOIIMM AFOASIM> '. IIpaBOBOI CUMBOA siBASIETCSI $OP-
MO OTPaKEHHSI 3HAKOBBIX, KOAPOBAHHbIX PETYASITOPOB O0OLIeCTBEHHBIX OTHOLIEHHI],
HA€Tl, CAOXKMBIINXCS Ha YPOBHe 06bI4aeB U Tpaaumuit. Kpome Toro, ropupmdeckast
AEMCTBUTEABHOCTDb OTPaXKaeTcs B pOopMe MbICAEH, ICUXMIeCKHX ITepeXUBaHUM, TeKCTa
npaBoBbIX akTOB. C ITOMOIIBIO IIPABOBOTO CHMBOAA COXPAHSIETCS U IIePeAAeTCS HaKO-
IIA€HHBI IPABOBOI OIIBIT X 3HAHHS Ha PACCTOSHUU. SHAHUS, HACH, TIOHSTHUS U SIBACHHS
MOT'YT OBITh TOYHO 3aQUKCUPOBAHBI B BUSYAABHOM popMe. ITOMY IpHMep I'IMH, reph,
AT, AOPOXKHBI 3HAK, POPMEHHASI OAEKAQ, IMOAEMBI BAACTH.

ITpoBoast cpaBHeHMe QUKIMK U CHMBOAA B 1pase, eme I. O. AopmmaoHTOB yKa-
3aA Ha TO, YTO < ... Pa3HHUIIA MEXAY HIMH sICHA: QUKIIUS eCThb IIPHeM IOPUAIIECKOTO
MBIIIACHUS, CHMBOA U CHMBOAUYECKOE ACFICTBYIE — AMIIIb BHELIHUI 00Pa3 BEIPAXKEHIS
IOPUAMIECKOTO ACHCTBHUS HAN OTHOIIEeHHS. QDUKITNSA SBASETCS 3AeCh TOTAQ, KOTAQ H30-
Opa’KkaeMOro BOBCe HeT, a Ha AHIJ0 OAMH 00pa3, CUMBOA, 6Aaropapst KOTOpOMY H30-
OpaxxaeMoe 06CYKAAeTCsI, KaK CYILIeCTBYIOmee> >,

! Kaampixos IT. A. O cumBoamsme mpasa Boo6e u pycckoro B ocobennocru. CIT6., 1839. C. 30.//
Ilnrara mo Huxurun A. B. ABTopedepar ancc. kaHp.opua.Hayk. [IpaBosrie cumboars, H. Hosropoa,

1999. C. 13.

2 Aopmupouros [ @. FOpupnveckue dukium u  mpesymmuir.  Kaaccupuxarst — siBaeruit
IOPHAUYECKOTO OBITa, OTHOCHMBIX K CAyYasiM IpuMeHeHs puximit. Kasans, 1895. C. 61-62.
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PasrpaHuYuBasi AQHHbBIE CTOAb CBO€OOpasHbIe SIBACHHUS IOPHAUIECKOTO ObITa,
CAeAyeT 0OpaTUTD BHIMAHIIE, IIPEXAE BCEro, 4TO 00e IPaBOBbIe KATETOPUM OTHOCST-
Csl K IpHeMaM I0PUANYECKON TeXHUKH, IBASIOTCS BHEIIHUMU (pOPMaMU IPOSBACHUS
IOPHAMYECKON ACHICTBUTEABHOCTH C LI@ABIO IPHAAHKS IIPaBy $OPMAABHBIN XapaKTep,
IIPUAQAIONIHI €My CTPOTOCTb K «TOPXKECTBEHHOCTb>.

OaHaKO IpH HAAMIHH CXOAHBIX IIOAOXKEHHUH, QHUKIHS K CHMBOA BCE K€ AOCTATOIHO
pasHble IPaBOBbIe SIBAEHNUS, KOTOPbIe HY>KAAIOTCS B MX pasdrpanuyenu. I1pu atom cae-
AyeT Ha OCHOBAaHMHU TaKMX KPUTEPHEB, KaK I[eAeBasi HATPABAEHHOCTb MOXKHO YBHACTD
rAaBHOe MX oTAmdue. EcAn cuMBOA, BBICTYTIasl BHENIHEN 060A0UYKO, OTpaKarolen
IOPHAMYECKYIO AHCTBUTEABHOCT, IIPUMEHSIETCS C LIEABI0 OAULIETBOPEHISI 00BeKTa,
OTPAXKEHHS HAEH, TO QUKL 00AAAQS HCKAIOUHTEABHBIM XaPAKTEPOM, IMEET LIeAb —
BOCIIOAHUTSD IIPO0eA B IIpaBe, BOCCTAHOBUTH OOCTOSTEABCTBA, HAXOASIIUECS paHee
B COCTOSIHUY HEBOCIIOAHMMOM HeM3BEeCTHOCTH, 00eCIIeY T 3al[HUTY IIPAB IPAKAAH.

TTOABOASL UTOT, CAAyeT OOpATUTh BHUMAHNUE, YTO CPABHUTEABHO-IIPABOBOM aHa-
AW3 TIO3BOASIET U3YYHUTb QUKITUIO B OAHOM IOPHANYECKON MAOCKOCTH CO CMEXHBIMH
FOPHAMYECKIMU KOHCTPYKIJMSIME, OIIPEAEAUTD Y HUX OOIIIe U OTAUYHbIE IIPH3HAKIL
Tem caMbIM ITPOSIBASIETCSI CAMOCTOSITEABHAS M HICKAIOUHTEAbHAS POAD QUKITHU B KOH-
CTUTYLIMOHHOM ITpaBe. FI3HayaAbHOE CMBICAOBOE AOXKHOE ITIOAOXKEHHE, IleAeBas Ha-
[IPaBAEHHOCTb, 001[e005I3aTeAbHOCTD, HEOIIPOBEP)KUMOCTD, HCKAIOUUTEABHOCTD Xa-
PaKTepusyIOT PUKIIMIO B KOHCTUTYIIMOHHOM IIPaBe, 33AAI0T eil TOH AAS IIPAKTUYECKOTO
nposiBAeHus. PeryanpoBanue rocypapCTBa ABASIETCS IOMBITKON CAGAATh TOCYAAPCTBO
«<IOPHANYIECKY MBICAMIMBIM> ', IMEHHO KOHCTUTYIJOHHOE IIPABO AQ€T IIPEACTABACHIE
0 TOM, «YTO €CTh TOCYAAPCTBO?>. B 9TOM CBA3H, paccMOTpeHHbIe IIPaBOBble KATeTOPUH
BBITIOAHSIOT KOHCTPYKTUBHYIO QYHKIIMIO. BblABA€HHbIE TPU3HAKY HA KOHCTUTYLIUOH-
HOM YPOBHE IPEAOCTABASIOT BO3MOXKHOCTD IIUPOKOTO IpUMeHeHUs QUKITMY B IIPO-
L[€CCYaAbHBIX M MATE€ PHAABHBIX OTPACASX IIPaBa IPU HEMOCPEACTBEHHOM PETryAupOBa-
HUH OTHOIIIEHHI, YTO TPeOYIOT COBpeMeHHbIe XXU3HEHHbIE YCAOBHL.

! Eanmmex T. O6mee yuenue o rocyaaperse. CII6., 2004. C. 178.
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K Bonpocy nipopmaunoHHOM COOCTBEHHOCTH

B macrosmee Bpems crioppl BOKPYT I0PHAMYECKOTO M 9KOHOMHUYECKOTO acreKTa
COOCTBEHHOCTH HECKOABKO IIOYTHXAM, HCTOPHS ITOKA32Aa, YTO 002 AQHHBIX acIleKTa
COOCTBEHHOCTH AOAYKHBI Y)KHBATBCSI IIAPAAAEABHO, HO He HATH B OAHOM YIIPSDKKE,
TOABKO B 9TOM CAy4ae BO3MOYKHO FAPMOHUYHOE PAa3BUTHE HHCTUTYTA COOCTBEHHOCTHL.
OCHOBHBIM KaMHeM ITPEeTKHOBEHHS B AAHHOM OIPEACACHUH CTAHOBHUTCS BHIpaXKeHHe
«MAaTepHaABHBIME 0AAraMu>, KOTOPOe MHOTHE aBTOPHI OIPEACASIIOT KaK IIPOAYKTbI
IIPUPOABL M pe3yAbTaThl TpyAa. K3 onpepeseHys u usydyeHus MOHATHA HHPOPMALIHH,
MbI IOHHUMAaeM, 4TO MHPOPMAIHsl He OTPaHUYUBACTCS TOABKO «MaTepPHAABHOM» CTO-
POHOI, HHPOPMALIHIS 1 06BEKTH HHPOPMALIIN MOI'YT BKAIOUATD B Ce0sI KAK MATEPHAAD-
HBIFT ACIIEKT, TAK M HeMaTepUaAbHbIe OAara, OBITh KAk MATePHAABHBIMI, TAK K HPPeaAb-
HbMU. [ToaTOMY 13-3a AAHHOTO Pa3HOTAACHS MBI HE MOYKEM COOTHECTHU M COBMECTUTD
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HOHATHS COOCTBEHHOCTH U uH$OpManuy. PeleHre 9TOro BOmpoca UMeeT BaKHOe
3HaYEHIe AASI FOPHAYECKOI HAyKH. ECAM CTPOro cAepAOBaTh OIIPEACACHHUIO YTO COO-
CTBEHHOCTb KaK FOPHAMYECKAsI KATETOPISI IIPEACTABASIET COOOI 3aKperAeHHOe HOPMOTT
IpaBa 00IecTBeHHble OTHOLIEHIIS 110 IPHCBOEHUIO M 0OAAAQHUIO MATePHUAABHBIMU
6Aar aMH (HpoAyKTaMI/I HPI/IPOAI)I nu pe3yAbTaTaMI/I prAa) , TO MBI MOXKEM C yBepeHHO-
CTBIO OTHECTH MHGOPMALIHIO K 00BEKTAM COOCTBEHHOCTH H YTBEPIKAATH UTO IIOHATHE
HMHPOPMALINOHHAS COOCTBEHHOCTb COOTBETCTBYET IIOHSATHUIO COOCTBeHHOCTH. Tak Kak
U3 BHIIIENTPUBEACHHBIX OIIPeACACHHU HHPOPMALIUH, MbI CMEAO MOXKeM OTHeCTH UHPOp-
MAaI[FIOHHBIe 0OBEKTHI, KAK K IIPOAYKTAM IIPHPOABL, TAK 1 K PE3yABTATAM TPYAQ.

A.T. AXycyIIOB 3ap2eTCsl BOIIPOCOM: «BCe Jalle Mbl BCTPeYaeMCsl C TAKUMH I10-
HSITHSIME KaK [IPOMBIIIACHHAS HAU HHTEAAEKTYAABHASI COOCTBEHHOCTD> - CIOAQ MOYKHO
AOOABHTD U HHPOPMALIUOHHAS COOCTBEHHOCTB, TAK KAK €T0 OTBET IIOAPA3yMeBAaeT U ee,
«PEryAHPYIOTCS AU Ha3BaHHbIE CIieliuIrdecKye OTHONIEHHS IPABOM COOCTBEHHOCTH?
OrTBer Ha AQHHBII BOIIPOC AQeT CyAeOHAsI IPAKTHKA MHOTHX FOCYAQPCTB, IPUMEHSIO-
mas K 9THUM OTHOIIICHHSIM.

ITpupoaa moA06HBIX OTHOLIEHHIT onpeaeseHa elre I TereaeM: «AyxoBHsIe cII0-
COBHOCTH HAYKH, HCKYCCTBA, COOCTBEHHO PEAMTHO3HbIE (IIPOMOBEAH, 06€AHH, MOAWT-
BbI, 6AaI‘OCAOBAeHI/ISI OCBJI€HHBIMHU HPeAMeTaMI/I) I/I306PeTeHI/IH U T. A. CTAaHOBATCA
IPEAMETOM AOTOBOPA, IIPUPABHUBAIOTCS K IIPU3HAHHBIM BeIjaM I10 CII0CO0Y IMOKYIIKH,
IPOAQXKH U T. A. MOXXHO 3aAaTh BOIIPOC: HAXOAUTCS AU XYAOXKHUK, YIEHHBIH U T. I
B IOPUAMYECKOM BAAAEHHH CBOM MCKYCCTBOM, CBOEH HAYKOM, CBOEH CIIOCOOHOCTHIO
YUTATh IPOIIOBEAD, 00EAHIO, T. €. IIPEACTABASIIOT AM IOAOOHbIE IIPEAMETHI BeIu? > .

B cBSI3M C 9TUM BBIAEASIIOTCS TaKue MOHSTHS KaK MHPOpMalMOHHast cOOCTBEH-
HOCTB, 00BbeKTH HHPOPMALIMOHHOM COOCTBEHHOCTH, CyObeKThl HHPOPMALOHHOM
cobcrBennocTy. K 06bexraM HHGOpMALINY OTHOCHUTCS IIUPOKUIL KPYT BHAOB HHPOP-
MaITMOHHBIX 06'I)eKTOB, Kak OTKPI)ITOI'O, TaK "1 OrpaHI/I‘IeHHOFO AOCTyHa. B TeopI/II/I ITbI-
TAaKOTCs HpHMeHI/ITb K 06'I)eKTaM HHq)OpMaHHPI peryAI/IPOBaHHe AByMSI HHCTHTYTaMI/I
HpaBa — BEIIHbIM U HHTeAAeKTyaAbeIM. I/I3 OHpeAeAeHHﬂ I/IH(POPMa]_H/II/I MBI 3HAeM,
9TO OHA MOXKET OBITH IPEACTABACHA AOO B MATEPHUAABHOM AMOO B HEMATePHAABHOM
BHAE, T. €. IPOMCXOANT AAABHENIIee PacIienAeHue 0611ero MOHATHS « uHpOpMaLUT>
Ha ABE KaTeFOPHH — 06’I)eKTI/IBI/IPOBaHHa}I nu HeO6’beKTI/IBHp0BaHHaﬂ YIHq)OPMaHYIH.
OO6bexTHBIPOBAHHASI HHPOPMALIHS, T. €. MHGOPMALIMS HAIIEALIAs] CBOE OTPAXKeHUe
B 00bEKTHBHOM MUpe, HeOObeKTHBIPOBAHHASI HHGOPMALUs — HHGOPMALIUS B YH-
CTOM BHUAE, He HAIIEAITas] ellle CBOETO 3aKPelIACHUSI AN0O OTPasKeHHUsI B KAKOM-AHO0
BHA€, KPOMe KaK B CO3HAHWH HOCHTEAS] AAHHOM nHpopMaruu. Takum obpazom, yxe
Ha AQHHOM, IIepPBOM 9Talle IPOUCXOAUT PasAeAeHre IOPHANIECKOM CYAbOBI AAHHOTO
MOHATHS U OTHECEHUs AMOO He OTHeCeHHs ero K obbekram cobcrBennocTr. Kak oT-

! Axycyrios A. T. TTpaBo coBCTBEHHOCTH 1 MHbIe BerHbre Tpasa. — Aamarsr: YKeri XKaprer, 1996.-128c¢.
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medaer C. C. AaeKceeB « ... MAAO KTO IIPEATTOAATAET HACKOABKO CAOXKEH, MHOTOMepeH
3TOT peHOMEH Hallell AeFICTBUTEABHOCTH » .

Ipu paccMoTpeHnH HHGOPMALIMY B PAMKAX YaCTHOIIPABOBBIX OTHOIIEHII HEOOXOAU-
MO BBIICHUTB, KaK OHA COOTHOCUTCS C 0OBeKTAMU APYTHX HCKAIOUUTEABHbIX [IPAB, K IPU-
Mepy aBTOpPCKUX. B xayecTBe 06’5eKTOB aBTOPCKOTO IIPaBa TOXE BHICTYIIAIOT HEMATePHAAD-
HbIe OOBEKTHI: IPOM3BEACHIIST HAYKH, AUTEPATYPBI U HCKYCCTBA. VICKAIOUITeABHBIE IIPaBa
Ha 9TU 00'BEKTHI IPUHAAAESKAT UX aBTOPAM, A TAKKe MHBIM IpaBoobaasareasy. OpHAKO
[IOMUMO HCKAIOYHTEABHBIX [IPaB Ha 9TH OOBEKTHI PACIIPOCTPAHSIOTCS TAKOKE K BEIIIHbIe
pasa. O6e IPyIIIBI IIPaB MOT'YT OBITH COCPEAOTOUEHBI Y OAHOTO AMLIA AU PACIIPEAEACHBI
MeXXAY HeCKOABKIMY AntfaMu. Harprvep, micaTeAro OAHOBPEMEHHO MOXKET IIPUHAAAEKATD
KaK HCKAIOYUTEABHOE IIPABO HA TEKCT er0 IPOU3BEACHIIS, TAK U IIPABO COOCTBEHHOCTH
Ha 9K3eMIIASIPBI €T0 KHITH, €CAH OH, K IIPHMeEPY, CAM H3AABaA ee. B 1o ke Bpemsy, ecan mu-
CaTeAb IPOAACT BCe 9K3eMIIASIPBI CBOEI KHITH, Y HETO OCTAHYTCS TOABKO HCKAIOUNUTEABHBIE
TpaBa, a BeljHOe MpaBo (IPaBo cOBCTBEHHOCTH) MepefiaeT K MoKymareasm. To ke camoe
¥ c nHpopManueit. Y cy6beKTa, 3aKOHHBIM ITyTeM AoGbiBIIero 1 (1An) mepepaboTasiero
HHOPMALIUIO, BOSHUKAET OAHOBPEMEHHO HCKAIOIITEABHOE IIPABO Ha Hee K BEl[HOE IIPABO
Ha MaTepPUAABHBII 0OBEKT, B KOTOPOM BOIIAOIIEHA 9Ta HHGOPMALIHSL

Taxum 06pasom, 8 4aCMHONPABOBHIX OMHOUWIEHUSX UHPOPMAYUS BbICYNAem
8 caedyrougux popmax. Kak nabop snanutl, kak becmeAecnas cybcmanyus undopmayus —
06vexm uckAtouumesvrozo npasa. Ho 6 makom sude ona He mosxcem 6vims 06vexmom
epaxcdarckozo 06opoma. Ars mozo 4mobvL OHA CAAG MAK0BbIM, €€ HYHHO npeobpaso-
8aMb 6 UHPOPMAYUOHHDLLL PECYPC, MO eCHIb 3AKPenUmb HA KAKOM-HUOYO0b MAMEPUAILHOM
Hocumene: Ha Gymaze, na ducke, 6 namamu IBM (no mepmurorozuu 3axona 06 ungop-
mayuy — 3adoxymenmuposams). Torvko 6 Ka4ecmee uHPopMayuoHHo20 pecypca, 6 6ude
dokymenma unpopmayus u yuacmsyem 8 obopome. V1 ToAbko Ha HHPOPMAIIMOHHbIE
Pecypchl yCTaHABAMBAeTCs BeIjHOe MpaBo (IIpaBo CO6CTBEHHOCTH, IPABO XO3sil-
CTBEHHOTI'O BEACHIMA NAU OHepaTHBHOFO praBAeHHﬂ). CO6CTBeHHI/IK I/IH(l)OPMaHI/IOH-
Horo pecypca coraacHo cT. 209 'K PO BaapeeT, TOAB3YeTCS B pacIOPsDKAETCS COOT-
BETCTBYIOLUM PeCyPCOM. AHAAOTHYIHBIMY IIPABOMOYISIMU O0AQAQIOT U BAAAEABIIbI
HWHBIX BEITHbIX r[paB. Takoit >xe TOuKu 3peHI/ISI HPI/IAeP)KI/IBaIOTCﬂ n APYI'I/Ie aBTOpr.
Tak, O.A. TaBpHAOB mumIeT: «HHPOPMALIKSI KAK TAKOBASI HE MOXKET ObITh 00BEKTOM
IpaBa COOCTBEHHOCTH, TaK KaK OHA IPEACTABASIET A0CTPAKTHBII, HACAABHBIN OODBEKT.
MesxAy TeM IIPaBo cOOCTBEHHOCTH IPAXKAAHCKII 3aKOH CBSI3BIBAET C MATEPHAABHBIMI,
BellleCTBeHHbIMU 00BexTamy, ¢ Bemamu> . A. K. Tepemenko Tawke yKas3sBaeT, 4T0
KAAQCCHYECKAsl «TPHAAQ>»> [IPABOMOYUI COOCTBEHHIKA, 00AAAAIOLIETO a0COAIOTHBIM

! Anexcees C. C. IIpaso cobersennocri. [Ipo6aemsr Teopuu.

? Taspuaos O. A. Mdopmarusarius mpaBosoii cucremsr Poccui. TeopeTnueckue i MpakTHIeCKHe
mpobaemst. — M., 1998, C. 61.
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HpaBOM Ha Be€IIb, HC MOXXET HPI/IMeHSITbCﬂ B OTHOIIEHUHN I/IH(POPMEILH/II/I. HpaBOMO‘II/Ie
«BAQAEHUSI>» HEBO3MOXKHO, IIOCKOABKY HEAb3sI pUIHIECKH 0OAAAATH HEMATEPUAAD-
HbIMH 06bexTamu. FTHGOpMALIsT MOXKeT OAHOBPEMEHHO HAXOAUTBCS B IIOAB30BAHHHU
6eC‘IHCAeHHOI‘O prra Cy6’beKTOB U B CBSI3U C 9TUM K HEl HerI/IMeHI/IMO HpaBOMO‘II/Ie
«IIOAB30BAHIT>. TO 5Ke OTHOCHTCS K IIPABOMOYHIO «PACIIOPSDKEHHS>, IIOCKOABKY,
OTYYXKAAS IIPABO HA UCIIOAB30BAHIE HHPOPMALINH, IIPOAABEL] He AMIIAETCS BO3MOX-
HOCTH ee paAbHeriero ucnoabsosanus'. Ho, pomycrim, Casix6aes mumer: «Y «uc-
THHHOTO>» COGCTBEHHHKA, KOTOPOTO MOXHO Ha3BaTh Hay4HOlt abcTpakuueit (1mo-
AOGHO a6COAIOTHO YepHOMY TeAy B pU3HKe), 3Ta COCTaBAsomast (co6CTBEHHOCTD )
«abCTpaKkTHA>, «HE YAOBAETBOPUTEABHA >, KAK M caMa AMYHOCTb. Koraa «ucTuHHbIM
COOCTBEHHHUK > MBICAHT: «MOM AOM>, AOM MBICAUTCS « ICTUHHBIM CO6CTBEHHUKOM >
KAK II0CA€AOBATEABHOCTb AOMOB B IIPOCTPAHCTBE U BPEMEHH, AyIIINil 13 KOTOPbIX Te-
psteTcst BHeBOOOpasUMOCTHL. B pe3yabTare B3rasiaa Ha COGCTBEHHOCTD C TOYKH 3PEHUS
IICMXOAOTHHU «ACTHHHOTO COOCTBEHHMKA» CTAHOBUTCS OYEBHAHO, YTO COOCTBEHHOCTD
B HanboAee aOCTPAKTHOM CMBICAE — 3TO -AUHAMUYECKOE, A HE CTATHYECKOe OTHO-
menne. AMHAMHKA ero MOXKeT OBITh SIBHOM MAM €ABa 3AMETHOM, HO OHa OYE€BHAHA> %,
Tax H. A. CasixbaeB Taxxe oTMedaeT 4T0: «MeXAY XO3SUHOM M BEIbIO CYIECTBY-
er ... cobcTBeHHnYecKast CBsi3b>°. K aromy MoxHO A06aBuTh: COOCTBEHHOCTD, KaK
ormeuas H. A. Bepasies, «mo npupope cBoeil eCTh HaYaAO AyXOBHOE, @ He MaTepu-
aapHOe. OHa IMPeATIOAAraeT He TOABKO IIOTpebAeHNe MaTePHAABHBIX OAAr, HO U boAee
yCTOI‘;I‘II/IByIO nu HpeeMCTBeHHY}O AyXOBHYIO JKU3Hb AMYHOCTHU B CEMbe 1 per. Ha‘IaAO
COOCTBEHHOCTH CBSI3AHO € METAPU3MIECKO IPHPOAOI AMIHOCTH, C €€ BHYTPEHHIM
aKTOM, C ee IIPaBOM COBEPIIATD TAKHE AKTHI, IPEOAOAEBAONINE OBICTPOTETHOE BPeMsI>»
(H.A. Bepasies. «®uaocodus nepapeHCTBa>» ). OTXOAS OT U3AUIIHE «AyXOBHOM>»
COCTaBASIIOIIE TPAKTOBKH COOCTBEHHOCTH, MOXHO CKa3aTh, YTO AAHHOE BBIIIIE OIIpe-
AEAEHHE BBISIBASIET CYTh COOCTBEHHOCTH.

Touree, HYXKHO OBIAO OBI CKa3aTh, YTO COOCTBEHHOCTb BXOAUT B OPOUTY YeAOBede-
CKOP ANYHOCTHU. B 9TOM CyTh cCO6CcTBEHHOCTH. TOCIIOACTBO IO MEXaHU3MY COOCTBEHHOCTH,
«yBepeHHOe> (B IPaBOBOM FOCYAAPCTBE ) U BAACTHOE, HAIOMHHAET TOCTIOACTBO YeAOBeKa
Ha COCTAaBASIFOLIMMU CBOETO TeAd 1 AyXa. COOCTBEHHOCTD B CMBICAE YEAOBEUECKOI IICHXHIKH,
CKOpee BCEro, eCTh PAaCIIPOCTPAHEHIe CBOETO T0-KOMIIAEKCA Ha OKPYIKAIOIIYe «BeIl>,
<OAYIIEBACHHME> HX, IIPHYEM OAYIIEBACHHE HE «KaKHM-TO>>, 4 UMEHHO CBOMM <AyXOM>>

! Tepemenko A. K. Mudopmarius i co6cTBeHHOCTD/3amuTa Mpas co3AaTeAeit i TOAb3OBATEACIT
nporpamm aast OBM u 6a3 paHHBIX (KOMMEHTapHil POCCHIACKOTO 3aKOHOAATEABCTBA). — M., 1996,
¢.3-11. Cm. Taxske: Mosoaun B. I, ITerposuuesa FO. B. FIupopmans i mpao/ /XKypHaa poccuiickoro
mpasa, 2004, Ne 8.

% SAcrpe6os O.B., <IOPUCT>» Ne 6 2004 13

% Casx6aes H. A.. CobcrsennoCTs Kak mpaBooTHomenwme. — Aamarsr, 2001.- 152c.
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(9TOT AyX HAAO IOHMMATH B CMBICAE TICHXIYECKOTO SAPA AMMHOCTH, & HUKAK He B CMBICAe
AyxoBHOCTH) .

ITo MHEHUIO HEKOTOPBIX ABTOPOB, POCCHIICKUM 3aKOHOAATEABCTBOM PETYAHPYIOTCS
000pOT U 3aIIHITa TOABKO AOKYMEHTHUPOBAHHOM HHPOPMALINH, 2 HeAOKYMEHTHPOBAHHAS,
CYIeCTBYIOIAsI B BUAE CBEACHHUIT OCTAETCS BHE IIPABOBOTO IOAST .

OueHb 9aCTO BBIABHTAeTCSI MHEHHE, YTO HHPOPMALIOHHASI COOCTBEHHOCTD Ha HH-
popMarHio HeCOBMeCTHUMA C IIPABOM IPAKAAH Ha HHGOPMALIKIO, 3aKpernAeHHyIo B Kon-
CTUTYLIUY, YTO MHPOPMALOHHASI COOCTBEHHOCTD OTPAHIYHBAET IOAOOHOE IIPaBo
U IIPEILITCTBYET ero OCYILeCTBACHIIO. DTO AOCTATOYHO CIIOPHOE YTBEPXKASHME, TAK KK
KoncruTynmu 3akpereHb! 1 MHOTHE APYTHe IIPABa, TAK, HAIIPHMeEP, IIPABO Ha SKUAUIIE,
IIPaBO Ha CBOOOAY BHICKA3bIBAHMIL H T. A. HO 9TO He MeIIAeT 3aKOHOAATEAIO TaM e YCTa-
HABAUBATH [IPABO BAAACHIS UMYIIIeCTBOM U OTPAHIIHBATD B MOPAABHBIX H T. A. BOIIPOCAX
cBO60AY cAOBa. Pa3bsICHSS AQHHBII BOIIPOC HEOOXOAUMO OTMETHTB, YTO He CTOUT CMEIIIH-
BaTh TaKye IIOHSITHS KAK COOCTBEHHOCTD U BAAAeHIe. [AABHOE Pa3AHYaTh, KTO SIBASETCS
COOCTBEHHUKOM MHPOPMALIIH, & KTO — BAapeAblieM. Tak, HarpuMep cOOCTBEHHIKOM
IIePCOHAABHBIX AQHHBIX BBICTYIIAET J€AOBEK, 2 BAAQACABLIEM MOXET OBITh OpraHU3aLIMI
HAY TOCYAQPCTBEHHbIE OPTaHBbL, KOTOPBIM IPEACTABACH AAHHBII BUA HHPOPMALIHINL

Tak O.B. ScTpe60oB nmumer: «IHGOpMALIKSL eCTh IPOLIECC, HEIPEePhIBHbII PeCYPC,
MIMEIOHit HEOGXOAMMBIM YCAOBHEM CBOET0 061 eCTBEHHOTO 3HaYeHHs! (1 CYIIleCTBOBAHILS)
HeIpePhIBHbII IEPEXOA OT OAHOTO MHAMBHARA K ADYTOMY.

«Coraacumcst, 4T0 HHOPMALIIS — ITO MPOLECC, HMEIONIHIT [IEHTPOOEKHOE YCKO-
peHIe [0 OTHOLIEHHIO K ANYHOCTH, & COOCTBEHHOCTb — IIPOLECC, MMEIOIIHIT YCKOpe-
HUe LjeHTpocTpeMuteAbHoe. [Ipoire roBopsi, HHPOPMALIH «PBETCS»> U3 «UCTHHHOTO
TBOPLIA>>, He OrPAHMYHBASICH KOPBICTBIO, & COOCTBEHHOCTD «IIOTPY)KAETCS>»> B AMHOCTD
«<HCTUHHOTO COOCTBEHHIKA > . TakiM 06pa3oM, B CAydae «HCTUHHOTO TBOPLIA>» <« HCTHHHAS
COOCTBEHHOCTD> SIBASIETCSI CHAON, PABHOY 110 3HAYEHMUIO, HO IIPOTUBOIIOAOYKHOM 10 Ha-
IIPaBAEHHIO.

OTH paccy>KAeHUS IIPUBEACHDI ABTOPOM He B KaueCTBe 00y KAAIoIIero pakropa K repe-
CMOTPY TAKVX He3bI0AEMBIX [IPABOBBIX KATETOPHUIL, KaK COOCTBEHHOCT AU MHPOPMALIS
(XOTs1 Bropast KaXkeTcst He CTOAD YK He3bIOAEMOI), 4T0 6bIA0 6bI Hepa3yMHO, a B Ka4ecTBe
IPHUAOKEHII K IIOHUMAHFIIO 9THX KATETOPHUIL B FX HCTHHHOM CMBICAE IIPUMEHHUTEABHO
K PAaCCMOTPEHHIO BO3MOXKHOCTH KAK TAKOBOY COBMEILIEHIS HX B PAMKAX OAHO IIPABOBOM
KOHIIEIIL[VY, T. €. KOHIIEIILHH COOCTBEHHOCTU Ha HHPOPMALHIO> >,

«IIpaBo HHGOPMAIIMOHHO COOCTBEHHOCTH —IPABO COOCTBEHHOCTH Ha HCKAIO-
YUTEABHOE [IPABO UCIIOAB30BAHIII COAEPIKAHISI HHPOPMALIUH, OTOOPAXKEHHOM B KOH-

! Anexcees C. C. IIpaso cobersennocri. [Ipo6aemsr Teopuu.
2 BoitHuKaHKC E.A,, Sxymes M. B. Ykas. cou., c. 26.
3 dcrpe6os O.B., «<IOPUCT> N¢ 6 2004. c. 13.
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KPeTHOM 9K3eMIIAsIpe HHPOPMALIUMOHHOTO 00bEKTa, IIOATBEPIKAAIOIIEM 9TO HCKAIO-
9HTEABHOE [IPABO> .

AaHHOe OIpepeAeHHe KAK Pa3 IOAAAAET IIOA MOHSITHE «MATepPHAABHBIX OAar>
HCIIOAB3Y€EMBIX B TOHSTHH «CcOOCTBeHHOCTD>» . Tak, [Terposckuit C. B. mumer: «Co6-
CTBEHHOCTb MOXKET OBITH yCTAHOBAEHA TOABKO Ha MaTepHAABHbIN HOCUTEAb HHPOpPMa-
1uu (6yMaKHBIH, MATHUTHBIN HAK MHOI1). C60P, TOKCK, pacTipocTpaHeH#e HHGOpMA-
LIMH HEe3aBUCHMO OT IIPUHAAAEKHOCTH AOKYMEHTOB SIBASIETCSI CBOOOAHBIMI» %, KPOME,
IPSIMO YCTAHOBAGHHBIX 3aKOHOM CAydaeB. T. e. U3 BBIIIECKA3aHHOTO CAEAYET, YTO 3a-
KOHOAQTEAb MOXKET 3aKPEIUTh COOCTBEHHOCTD Ha 00beKTUBHPOBAHHYIO HHPOPMALIHIO.
Heo0pexTHBHpOBaHHASI HHPOPMALIHS AOAKHA PEIYAHPOBATHCS APYTHMU HOPMaMHU
[paBa, B 9YaCTHOCTH, HOPMaMH HHTEAAEKTYaAbHOTO IpaBa. Ho i MHTeAAeKTyaAbHAS
COOCTBEHHOCTD He IIOAHOCTDIO OXBATHIBA€T HHPOPMALIOHHBIE OTHOIIEHMS.

CaeayerT pasandaTh COOCTBEHHOCTb HA UCKAIOUUTEABHOE IIPABO HCIIOAB30BAHUE
HMHPOPMALIMOHHOTO 0ObEKTA F COOCTBEHHOCTH Ha HHPOPMALIMOHHHBIIN 00BEKT.

B epBoM cAy4ae MOKHO FOBOPUTB O HAAMYUY BCEX TPEX IPABOMOYMIT COOCTBEHHIKA.

Bo BTopoM cAydae IIPOUCXOAUT paciiellAeHre IPABOMOYHIT COOCTBEHHOCTH.

ITpaBOMOYHSI BAAAEHIIST, IIOAB30BAHIS U PACIIOPSDKEHHUSI TAKON CAOXKHOM BEIIbIO
MOXeT OBITh PEAAM30BAHO IIPU YCAOBHHU OOSI3aTEABHOTO OCYLIeCTBACHIS HHPOPMA-
LIMOHHBIX [IPABOMOYIL, OTOOPKAIOLIVX IIPABO HA HCIIOAB30BAHKE HH(OPMALIHU OTO-
6pa>1<eHH0171 B aToi Bemu. B. A. KonbIaoB BbipeadeT cobCTBeHHHKA UHPOPMAIIMOHHOTO
00beKTa — IPOU3BOAUTEAD HHPOPMALIUHL

Co6cTBeHHIK HHOPMALIIOHHOTO 00beKTa — 00AAAATEAD AepXKaTeAb HHPOPMa-
nun. BaxxHeiimee mpaBomMoune 06AapaTeAst HHPOPMALUY — IIPABO Pa3pelIaTh HAU
OIPaHUYMBATD AOCTYII K HHPOPMALIUH, OIIPEACASITH IIOPSIAOK U YCAOBHS TAKOTO AO-
cryma. Takum 06pa3om, B OTAMYIE OT BEIHBIX IIPAB Ha UMYIIECTBO, TAE IIPUMEHSIeTCsI
TPAAULIMOHHAS < TPHAAA> [IPABOMOYHIL «BAAACHIE — MOAb30BAHUE — PACIIOPsIKe-
HYle>, B OTHOIIEHUH HHPOPMALINY OCHOBHBIM SIBASIETCSI OOecIiedeHre AU OTPaHIIe-
Hue AocTyIa K mHpopMariun. Kpome Toro, k mpaBoMounsiM o6aapaTeAst HHOpPMALIU
OTHOCSITCSI TAK)Ke FCIIOAB30BaHUe HHYOPMALIUH, TlepeAdda ee APYTUM AHIIAM II0 AO-
FOBOPY HAM Ha HHOM YCTAHOBAEHHOM 3aKOHOM OCHOBAHHH, 3AIIHTA IIPaB 00AaAATEAS
MHPOPMALIUY B CAydae ee He3AKOHHOTO IIOAYYEHIs MAM He3aKOHHOTO HCIIOAB30Ba-
Hust Apyrumu Anriamu. O6paimaioT Ha cebst BHUMAHIE CACAYIOIIYe 0OCTOSITEABCTBA,
yKasaHHBIe IIPUIMEHUTEABHO K IIpaBaM o0AapareAeit napopmanun. Bo-mepssix, Bce
IPaBOMOYISI 0OAAAATEAS] IOCTABACHBI B 3aBUCHMOCTD OT OTCYTCTBHS KAKHX-AUOO UX
IPSIMBIX OTPaHIYEHHI B 3aKOHAX.

! Kompraos B.A.

e} npoekre Qepeparproro 3akoHa «O6 HHGOpMALNY, THPOPMATH3ALINY U 3AINUTEe HHGOPMALIUL >,
ITerposckuit C. B., FOpuct, N¢ 6, 2005r.c-25-30
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Bo-Bropbix, B cocTaB paBOMOUMS «HCIOAB30BaHMsI>»> MHPOPMALMK BKAIOYEHO TakoKe
IPaBOMOYME «PACIPOCTPAHEHMs> HHPOPMALMI (To ectp pacmpocTpaHeHre UHPOpMa-
LM PAaCCMATPUBAETCA KaK PA3HOBUAHOCTD ee HCITOAb30BAHUS). B-rperbux, copepxamuiics
B CT. 6 TIepeveHb IPABOMOUT 00AAAATEAS MH(OPMALIVIH He SBASIETCSI 3AKPBITHIM; YCTAHABANBA-
eTcst, 9T0 06AaAATEAD MHPOPMALIHH BIIPABe OCYIECTBASTD 1 HHbIE ACHCTBIUSI ¢ HHPOPMa-
uen (KOTopoﬁ OH o6AaAaeT) HAM pa3peliarh OCYIECTBACHUE TAKMX ACHCTBUM TPETbHM
Anram>. CoOCTBeHHUK HHPOPMALIMOHHOTO 06’beKTa — IOTpebuTeAb HHGOPMALIH.

IToaTOMY HEOAHO3HAYHOE OTHOLIEHHE K MHPOPMALINY TPeOYeT ee TIATeAbHOTO U3y-
YeHMS, YCTAHOBHTD OCOOEHHOCTHU U IOPUAUYECKHUE CBOFCTBA HH(OPMALIUY, KOTOPBIE [0~
3BOAMAU OBI TOBOPHUTb O €€ PAMOTHOM PEryAHPOBAHIU B 3AKOHOAATEABCTBE FOCYAAPCTB.

Arabina Victoria Vasilevna, Moscow State University,
postgraduate student, PhD candidate, the Faculty of Law
E-mail: victoria_arabina@mail.ru

Substantive rules of the national legal
system in private international law

In the modern globalised society unification of principles as well as its adequate self-
regulation can be considered as one of the most important goals. In the common sense it
means that the limitation of the state influence in many areas of the operation of society
takes place. That in particular leads to the legal system as a center of attention in this case.

Unification of legal standards as well as the fact that the line between the public
and private law continues to fade show the necessary of the so-called “golden mean”
in the methodology of private international law' so that the most appropriate
mechanisms and institutes provided by its evolution are applied in order to resolve
conflicts between the parties in the most efficient way.

There is also a prevailing among many representatives of European private
international law doctrine point of view, according to which the traditional Savigny
method is superior to unilateral and it should only be supplemented by the existence
of material methodology®. Nowadays the importance of the substantives regulation in
private international law can’t be denied. Although in different legal orders material
methodology had a different way of development.

After the infamous crisis of the mid XX century in Eiropean private international
law it was a necessary measure to compare both methodologies which led to the

! Mayer P., Heuze V. Droit international privé, 9e éd. Editions Montchrestien, EJA, 2007. P. 89.

2 Mayer P, “Les lois de police”, Journees du cinquantenaire, Trav. Com. France. DIP 1985, CNRS,
1988, p. 105.
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reception of some institutes well known by the unilateral methodology that could
solve problems European private international law faced at the time.

With the creation of the transnational economic market it became clear that it
needed the most suitable and efficient regulation of the new type of relationships
between the parties all over the world. That was the time when the theory of the
substantive policy in the formation of choice of law rules was firstly introduced'. So
this methodology is a necessary consequence of the development of international
trade market in the first place and couldn’t be applied to the internal market?.

Although it has to be noted that not all of the European legal systems have a unified
position on this question. For example, in Germany this substantive or material methodologyis
not recognized as part of the private international law whereas France on the other hand
established an extensive system of private international law instruments one of which is an
existence in its legislation of the so-called substantive rules of the national legal system”.

Firstitis necessary to define international substantive rules in general as a group of
rules specifically created by the legislator to regulate international relations*. As to the
substantive rules of the national legal system this type of rules is created and utilized by
domesticlegal order. As it was pointed out in the modern times the brightest examples
of the function of that group of rules in private international law presents French
legislation. Judge can apply those kind of rules automatically when concludes the need
to use a precise rule to the legal dispute of the parties®.

So the characteristics of the international substantive rules are their material
character as well as the purpose of their function (regulation of international private
relations). Internal substantive rules have in most cases same field of regulation but
focus their application only on relations between the parties inside one legal system®.

However it is necessary to distinguish a line between substantive rules, the
existence and appearance of which was justified by the need of evolution of the

! The New York Convention of 1958 served this purpose, setting the preferential role of the decisions
of the International Commercial Arbitration Court.

2 Batiffol H. Le pluralisme des méthodes en droit international privé. Recueil des cours, tome 139.
1973.P.107.

3 Oppetit B. Le développement des régles matérielles. Droit international privé - Journée du
cinquantenaire. Trav. Com. France. DIP 1985, CNRS, 1988. P. 123.

* Loquin E. Regles matérielles internationalles. Recueil des Cours. Collected Courses of Hague
Academy of International Law. Vol. 232. 2005. P 24.

5 Espinassous V. Luniformisation du droit substantial et le conflit de lois. LGDJ. 2010. Paris. P. 259.

© Van Hecke. Principes et méthodes de solution des conflits de lois. Recueil de cours, tome 126
(1969). P.399. E. Loquin. Regles matérielles internationalles. Recueil des Cours. Collected Courses
of Hague Academy of International Law. Vol. 232. 2005. P 2S. P. Lalive. Tendances et methodes en
droit international privé. Recueil de cours, tome 155 (1977), P.91.
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traditional choice of law methodology, and international substantive rules in the sense
of this article. Existence of the first reflects the willingness of the legislator to develop
different methods of limitation of application of the choice of law rules' which can
lead to undesirable consequences for public policy in private international law.

Difference from the mandatory rules is also a very important question when it
comes to the international substantive rules of the national legal system theory. Even
the terms used to these categories of rules demonstrate their pro-state orientation. So
the question arises whether international substantive rules of the national legal system
can be viewed as an alternative to mandatory rules.

The fact that both those categories of rules are automatically applied by the judge
differ them from other private international law instruments. Although mandatory
rules are applicable to the internal relations. Their application is a necessity for a judge
when the dispute concerns a legal system of a certain state although by the choice of
law rules another legal order has to be applied. In that case that is not a rule specially
created for the regulation of international relations>.

The automatically application characteristic differs international substantive rules from
multilateral as well as the unilateral conflict of law rules. Their whole existence is focused
on the purpose to solve a conflict between the parties comprehensively and conclusively?.

Since their development in the second half on the XX century European theorists
argued whether this instrument is effective and applicable to the legal systems of the
countries. French school of private international law which is the main focus if this
research present two main points of view on that issue.

First one is developed in particular by F. Deby-Gerard* who insisted on a
quasi — independent applicability of these rules. According to this theory there
was no further possible development for the international substantive rules as
well as the instruments of the unilateral methodology in a traditional choice of
law system. Other theorists in France not only insisted on the independence of
this category of rules but also saw the necessity in its further development and
evolution. This process had to lead to the improvement in the functioning of
private international law>.

! Lagarde P. Le principe de proximité dans le droit international privé contemporain. Recueil de
cours, tome 176 (1982). P.73.

? Loquin E. Regles matérielles internationalles. Recueil des Cours. Collected Courses of Hague
Academy of International Law. Vol. 232. 2005. P 29.

3 Fr. Deby-Gérard. Le role de la régle de conflit dans le réglement des rapports internationaux.
Paris. Dalloz. 1973. P. 93.

4 Ibid. P. 124.

5 Lalive P. Tendances et méthodes en droit international privé (Cours general). Recueil des cours, tome
155.1977.pp. 1.P.93, M. Simon-Depitre. Les régles matérilles dans le conflit de lois. Rev.crit.dr.in.pr. 1974. . 599.
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It is also a well-discussed question whether the use of international substantive
rules of the national legal system is an argument in favor of existence of material
methodology as a separate methodology of private international law as many authors
agree on the opinion that the application of substantive rules depends on the
development of the traditional methodology of private international law'. One of
the supporters of this approach in the French doctrine is F. Rigaux, who noted that
the use of any substantive rule in private international law (including the substantive
rules of national legal system) is dedicated to the determination of the field of its
application in accordance with the secondary, auxiliary role compared with the
conflict of law rules®.

In generalitis currentlyimpossible to deny the evolution of the material methodology
of private international law, its independence as well as the role of the substantive rules
(including the international substantive rules of the national legal system)>.

International substantive rules of the national legal system as an instrument of
private international law methodology has appeared relatively recently and nowadays
can be considered as one the unique instruments presented by the French school of
private international law.

Among the theorists-representatives of the French doctrine that worked on this
subject especially in the field ofits entry into the national legal system in the late 60s —
early 70 ‘s of the XX century are Fr. Deby-Gérard, M. Simon-Depitre, B. Oppetit,
B. Goldman, P. Lalive etc*.

As noted earlier the formation of this instrument of private international law took
place in the second half of the XX century after the crisis of the traditional methodology
and rather ironically started from the Code of International Trade of Czech Republic of
December 4, 1963, as well as from the relevant Code of the German democratic Republic.

As the brightest example of the international substantive rules of the national legal
system source the Code of International Trade of Czech Republic is a collection of

! Loussouarn Y., Bourel P,, Vareilles-Sommieres P. Droit international privé. Dalloz. 2013.P. 77.

% Rigaux F. Droit international privé. Bruxelles. 1968. n.23. P. 104.

® M. Simon-Depitre. Les régles matérilles dans le conflit de lois. Rev.crit.dr.in.pr. 1974. P. 606.

* Fr. Deby-Gérard. Le role de la régle de conflit dans le réglement des rapports internationaux.
Paris. Dalloz. 1973. P. 121 et 5., M. Simon-Depitre. Les régles matérilles dans le conflit de lois. Rev.crit.
drin.pr. 1974.P. 591 et s., B. Oppetit. Le développement des régles matérielles. Droit international privé
-Journée du cinquantenaire. Trav. Com. France. DIP 1985, CNRS, 1988. P. 121 et s., B. Goldman. Regles
de conflit, régles d'application immeédiate et régles matérielles dans 'arbitrage commercial international.
Travaux du Comité francais de droit international privé. 1966-1969. P. 119 et s., P. Lalive. Tendances
et méthodes en droit international privé (Cours general). Recueil des cours, tome 155.1977. pp. 1,

H. Batiffol. Le pluralisme des méthodes en droit international privé. Recueil des cours, tome 139. 1973.

S Loussouarn Y., Bourel P, Vareilles-Sommieres P. Droit international privé. Dalloz. 2013. P. 76.
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this type of rules aimed exclusively at regulating international trade relations. It sets
the conditions for application: applicability to the domestic law of Czech Republic as
well as the party autonomy rule leading to lex fori'.

As for the development of this type of rules by the French legislator for the
first time international substantive rule was consolidated in the Act of December
28, 1966 that established a regulation of financial relations with a foreign element.
However, one of the best known examples of this category of substantive rules is a
rule that establishes a legal status of the employee working in a branch office abroad
(Law of July 13, 1973). Also in 1972 French legislator created international substantive
rules applicable to the filiation®.

Although the foundation of the international substantive rules of the national
legal system in France has a significant value many theorists notice that even nowadays
the creation and function of those rules is relatively rare and can be considered as a
compliment to the French national legal system?.

But not exclusively the national law can be the source of international substantive
rule of the national legal system. Nowadays theorists distinguish not only the legisla-
tive level, but also the level of jurisprudence as for example in France it led to the full
development of this instrument and rather frequent and eflicient use of substantive
rules by the national judge (regles materielles d'origine jurisprudentielles) * due to the
position of the Supreme Court of France’. As an example the Messageries Maritimes
case can be noticed (Cass. Civ,, 21 juin 1950. Revue. 1950. P. 609, note H. B.) as well as
the Galakis case (Cass. Civ. 1re, 2 mai 1966. Revue. 1967. P. 553, note Goldman) that
created a fundamental base for the further development of the substantive rules instru-
ment in the methodology of private international law in France.

Modern theorists of private international law in most cases disagree on the
fact that substance alone is not enough to answer choice of law questions. It is not
necessary to consult policies specifically geared to the choice of law context. An-
swers to choice of law questions could be drown from substantive policies in or of
themselves®.

! Fr. Deby-Gérard. Le role de la régle de conflit dans le réglement des rapports internationaux.
Paris. Dalloz. 1973. P. 124.

2 Loussouarn Y., Bourel P,, Vareilles-Sommieres P. Droit international privé. Dalloz. 2013.P. 80,
P. Mayer, V. Heuze. Droit international privé, 9e éd. Editions Montchrestien, EJA, 2007. P. 101.

% Oppetit B. Le développement des régles matérielles. Droit international privé - Journée du
cinquantenaire. Trav. Com. France. DIP 1985, CNRS, 1988. P. 125.

* Loussouarn Y., Bourel P,, Vareilles-Sommieres P. Droit international privé. Dalloz. 2013. P. 79.
5 Fr. Deby-Gérard. Op.cit. P. 115.

6 Lea Brilmayer. The Role of Substantive and Choice of Law Policies in the Formation and
Application of Choice of Law Rules. Recueil des cours, tome 252. (1995). P. 60.
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As to the French school of private international law theory of substantive regula-
tion here goes further and in most cases considers the material methodology a separate
and independent methodology that contributes to the harmonization not only of
substantive law but also of the private international law in general .

As substantive rules of the national legal system can be considered as an instru-
ment of the material methodology in French private international law it is also impor-
tant to define whether this methodology is indeed independent or it is a necessary
combination to the traditional Savigny method. Most definitely this methodology can
be considered as authentic and can be applied directly for the purpose of private in-
ternational relations regulation. However it should be noticed that this position is not
the only one existing. In particular, P. Mayer stands on the existence of the extended
methodology of private international law that consists among other instruments of in-
ternational substantive rules of the national legal system along with the traditional
Savigny method?.

E. Loquin on the other hand considers the development of the international sub-
stantive rules a response of the private international law methodology to the loss of
positions of the multilateral method?. Due to the globalization process the expansion
of the substantive regulation becomes inevitable.

The existence and expansion of the substantive policy in the field of private inter-
national law also lead to the position according to which the priority of the substantive
regulation (especially when it comes to the commercial relation; lex mercatoria) can be
considered not only as a degradation of the private international law but also can put
under risk the position and sovereignty of the State in any conflict of law dispute*. This
point of view though was more relevant at the time when the regulation of the trans-
national commercial market was under the traditional conflict of law methodology.

Nowadays the necessity of the states influence limitation in the field of transna-
tional commercial relations is relatively obvious both to the theorists and the legisla-
tors. Substantive rules if the national legal system in that sense can be considered as a
phenomenon because of the direct application to the legal relationship of the parties
aswell as the fact that they reflect the position of the legislator on a certain problem in
private international law. It is also remarkable how it shows the tendency of public and
private law combination in one instrument of private international law.

! Loquin E. Les régles matérielles internationales. Recueil des cours, tome 322.2006. P. 22, P. Lalive.
Tendances et méthodes en droit international privé (Cours general). Recueil des cours, tome 155.1977.
pp- 1. P.93.

2 Mayer P., Heuze V. Droit international privé, 9e éd. Editions Montchrestien, EJA, 2007. P. 12.

® Loquin E. Les régles matérielles internationales. Recueil des cours, tome 322. 2006. P. 22.

* Fr. Deby-Gérard. Le role de la régle de conflit dans le réglement des rapports internationaux.
Paris. Dalloz. 1973. P. 97.
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Based on the research of the international substantive rules and their develop-
ment in France it is quite justifiably to say that the combination of methodologies both
traditional and substantive as well as the thorough consideration of the instruments
developed in the last decade of XX century would most definitely become a pledge of
the most efficient regulation in the field of private international law'.
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On the issue of responsibility and
liability in international outer space law

In the conditions of the dynamic development of scientific and technical progress
many states are involved into the sphere of peaceful space exploration, the develop-
ment of international relations and joint projects. Taking into account the specificity
and scale of the modern space activities, however, states are obliged to observe certain
precautions in its implementation, and to be ready to meet the challenges that may
arise as a result of failed launches of space objects.

Asis well known, states are only responsible for the activities imputed their bodies,
and do not bear international responsibility for the activities of legal entities and indi-
viduals under the general international law. In this issue the norms of international space
law does not contradict to the norms of general international law, but only take into ac-
count the specificity of the object of its control. Although space activities carried out in
specific spatial sphere and has to be unique to its features, however, it is one of the states
activities covered by the scope of the rules of general international law?.

General provisions on liability in the international space law are laid down by the
Treaty on Principles Governing the Activities of States in the Exploration and Use of
Outer Space, Including the Moon and Other Celestial Bodies,1967 (hereinafter —
1967 Outer Space Treaty).

In particular, it is the responsibility of states for national activities in outer space, regard-
less of whether carried out by governmental or non-governmental entities, and for assuring

! Batiffol H. Le pluralisme des méthodes en droit international privé. Recueil des cours, tome 139.
1973.P.125.Y. Loussouarn, P. Bourel, . Vareilles-Sommieres. Droit international privé. Dalloz. 2013.P. 57.

2 Zhukov, G.P, 2011. International space law and the challenges of the XXI century. For the 50th
anniversary of Yuri Gagarin’ flight into space: tutorial. Moscow: People’s Friendship University of Russia, pp: 49.
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that national activities are carried out in accordance with the provisions of the 1967 Outer
Space Treaty. Herewith is said that non-governmental entities carry out their activities in
outer space with the permission and under the constant supervision of the relevant state,
and in the case of the activities of international organizations in the outer space the respon-
sibility is bearing by such international organization along with its own states-parties’.

There is provided a internationals liability in the event of damage being caused else-
where than on the surface of the earth to a space object of one launching state or to
persons or property on board such a space object by a space object of another launching
state, and of damage thereby being caused to a third state or to its natural or juridical
persons. In this case a state which launches or procures the launching of a space object
as well as from whose territory or facility a space object is launched shall be liable>.

Thus, the international space law provides for both types of responsibility — po-
litical (in compliance with the provisions of 1967 Outer Space Treaty) and material
(for damage being caused elsewhere than on the surface of the earth to a space object
of one launching state or to persons or property on board such a space object by a space
object of another launching state, and of damage thereby being caused to a third state
party of the Outer Space Treaty or to its natural or juridical persons)°.

The provisions of Article VII of the 1967 Outer Space Treaty in detail were de-
veloped in the Convention on International Liability for Damage Caused by Space
Objects, adopted on March 29, 1972 (hereinafter — 1972 Liability Convention).

As Professor Sarsembayev M. A. notes, before the development and signing of
the Convention on International Liability for Damage Caused by Space Objects,
state guided by the following considerations. They argued that all of humanity is in-
terested in further exploration and use of outer space for peaceful purposes. They
based their intention to sign a Convention on the Treaty on Principles Governing the
Activities of States in the Exploration and Use of Outer Space, Including the Moon
and Other Celestial Bodies. They took into account that despite the precautions to
be taken by states and international intergovernmental organizations involved in the
launching of space objects, these objects can sometimes cause damage, they recog-
nized the need for effective international rules and procedures on liability for damage
caused by space objects, and to ensure, in particular, the prompt payment, full and fair

! The Treaty of the United Kingdom of Great Britain and Northern Ireland, the Union of Soviet
Socialist Republics and the United States of America “On Principles Governing the Activities of
States in the Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies” of
27.01.1967. Art. VI. URL: http://daccess-dds-ny.un.org/doc/RESOLUTION/GEN/NR0/788/15/
IMG/NR078815.pdf20penElement (Date of views: April 20, 2013).

? Tbid.

3 Kolossov, Y.M. and E.S. Krivchikova, 2000. International public law: textbook. Moscow:
International relations, pp: 452.
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compensation for the victims of such damages. These states have found that signing of
such convention will promote international cooperation in the exploration and use of
outer space for peaceful purposes'.

Thus, it can be noted that the 1967 Outer Space Treaty and the 1972 Liability Con-
vention are the fundamental sources of international space law and represent a certain
standard of behavior of its subjects in part of responsible for activities in outer space.

Respecting the principles and norms of international law, the Republic of Ka-
zakhstan has acceded to the mentioned international instruments on May 15, 19972

The Article I of the 1972 Liability Convention is revealed definitions of key terms,
“damage”, “launching’, “launching State”, “space object”

The term “damage” means loss of life, personal injury or other impairment of
health; orloss of or damage to property of States or of persons, natural or juridical, or
property of international intergovernmental organizations.

Taking into account the specifics of a particular use of space-rocket technology by
states, is not determined the civil approach to property liability regime in international
space law. This means that there is a talking only about the relationship between subjects
of international law; especially between states. The responsibility has an objective (regard-
less of fault) character in case of damage on the surface of the earth or to aircraft in flight>.

Among other key concepts used in the1972 Liability Convention — the term
“launching” which includes attempted launching; the term “launching State” which
means a) a State which launches or procures the launching of a space object; b) a State
from whose territory or facility a space object is launched. The term “space object” in-
cludes component parts of a space object as well as its launch vehicle and parts thereof.

Above-mentioned Convention established absolute liability of the launching State for
compensation for damage caused by its space object on the surface of the earth or to aircraft in
flight (Article II of the 1972 Liability Convention). In the event of damage to a space object
of one launching State space object of another launching State shall bear the responsibility
of the last subject to the availability of its guilt or fault of persons whom it is responsible for.

Recognizing space activities as a priority direction for successful development
of the modern state in the world, there is a tendency to appearance of new subjects

! Sarsembayev, M. A., 2003. International outer space law and the Republic of Kazakhstan: textbook.
Almaty: Daneker, pp: 126.

? The Law of the Republic of Kazakhstan “On joining to the 1967 Treaty “On Principles Governing the
Activities of States in the Exploration and Use of Outer Space, including the Moon and Other Celestial Bodies”
0f 15.05.1997 Volume 104-I; The Law of the Republic of Kazakhstan “On joining to the 1972 Convention
on International Liability for Damage Caused by Space Objects” of 15.05.1997 Volume 107-1.

3 Zhukov, G.P, 2011. International space law and the challenges of the XXI century. For the 50th
anniversary of Yuri Gagarin’s flight into space: tutorial. Moscow: People’s Friendship University of Russia,

pp: SO.
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of international outer space law. States participating in the peaceful exploration of
space, acquire the status of “launching State” or “participants in a joint launching”
Simultaneously with the status state assume the risks and consequences in the event of
damage by space objects, including to a third state. In this regard, it is a shared respon-
sibility of states and its limits, which are provided by the 1972 Liability Convention:

a) absolute liability of launching States — if the damage is caused by a third State
on the surface of the earth or to aircraft in flight;

b) liability is determined on the base of the fault of any of the two launching States
or the fault of persons whom either is responsible launching of two states for — the
damage caused to a space object of the third State or to persons or property on board
such a space object elsewhere than on the surface of the earth.

In this case the burden of compensation for the damage shall be apportioned
between the first two States in accordance with the extent to which they were at fault;
if the extent of the fault of each of these States cannot be established, the burden of
compensation shall be apportioned equally between them.

Within the framework of the Convention is permitted to conclude separate (spe-
cial) agreements on the allocation of financial obligations between states in the event
of joint and several liability (Article V).

Circumstance precluding absolute liability of the launching State is the fact if it
proves that the damage was wholly or partly the result of gross negligence or ac-
tions/non-actions done with intent to cause damage by the claimant State, its natural
and legal persons. At the same time in any case not be exempted from liability of the
launching State, the activities of which are not consistent with international law, in-
cluding the UN Charter and the 1967 Outer Space Treaty.

Article VIII-XI of the 1972 Liability Convention are devoted to the right of the
state whom the damage caused to, to submit a claim to a launching State, and also
provided the appropriate procedure and the procedure of its application. In the consid-
ered Convention is stipulated the amount of compensation, which is determining “in
accordance with international law and the principles of justice and equity, in order to
provide such reparation in respect of the damage as will restore the person, natural or
juridical, State or international organization on whose behalf the claim is presented to
the condition which would have existed if the damage had not occurred” (Article XII).

As a general rule, compensation is paid in the currency of the claimant or in the cur-
rency of the state, which is to pay such compensation (at the request of the claimant state).

The Article XV of the 1972 Liability Convention provides for the establishment of
the Claims Commission, in the case where a complaint has not been resolved through
diplomatic negotiations, and Articles XV-XX provide for the formation and operation
of such commission. An important provision is the fact that the Commission’s deci-
sion is final and binding if the parties so have agreed. Otherwise, the Commission shall
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render a final and recommendatory award, which the parties shall consider in good
faith. Commission sets out a rationale for its decision or determination.

The provisions of the 1972 Liability Convention fully reflect the basic principles
of international law. Thus, one of the final provisions of the Convention establishes
the right of the state which the damage occurred to, would request assistance to other
states parties. There is a talking about the damage caused by space objects, and that
presents a large-scale threat to human life or serious impact on the living conditions
of the population or activity of vital centers.

In practice space activities of states were cases when launching state was financially liable
for the failure of the launch of the space object. Since 1996, there were six major contingencies
at missile launch from the “Baikonur” cosmodrome, five of which resulted in the fall of rockets.

For example, one of such cases has occurred in July, 2006. The territory of Ky-
zylorda region in Kazakhstan In the second minute after launching from “Baikonur”
cosmodrome the rocket “Dnepr” fell, which had to put into orbit 18 satellites, includ-
ing the first Belarusian satellite “BellKA”. Damage from the fall amounted to 1.1 mlin.
USD, which Russia has paid to Kazakhstan

Another incident has occurred in Karaganda region of Kazakhstan. Russian rocket
“Proton-M” with a commercial Japanese satellite JCSAT-11 on it, launched on Sep-
tember 6, 2007 from the “Baikonur” cosmodrome, crashed in the third minute of the
flight because of contingency. Catastrophe “Proton” has occurred at the altitude of
76 km, when the fault of the second stage engine shut down, and its fragments fell in
a deserted area, which has not resulted in human death toll and destructions. Kazakh
government estimated the damage from the crash of the rocket to 8.2 mln. USD

As considered above, Kazakhstan has acceded to the 1972 Liability Convention
on May 15,1997. The functioning “Baikonur” cosmodrome is located on the territory
of our state and is leased by the Russian Federation on the relevant treaty till 2050.

In particular, the point 8.4 of the Lease agreement on “Baikonur” complex between
the Government of the Republic of Kazakhstan and the Government of the Russian Fed-
eration, signed in Moscow on December 10, 1994 refers to regulations of the 1972 Li-
ability Convention: “In the event of damage resulting from activities of “Baikonur’ cos-
modrome on executing of Russia’s space program, Russian Federation shall be liable as a
launching State in accordance with the Convention on international Liability for Damage
caused by Space Objects of 29 March 1972. In this case the Republic of Kazakhstan is
not regarded as a participant in a joint launching or launching State.

In the case if the launching of a space object is carried out jointly with the Russian
Federation and the Republic of Kazakhstan, the liability for the damage determines
by the Article V of the indicated Convention.

In the event if the launching of a space object is carried out by Russia jointly with
other countries, these countries are jointly and severally liable for any damage in ac-
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cordance with the mentioned Convention. In this case the Republic of Kazakhstan is
not regarded as a participant in a joint launching or launching State”".

Kazakhstan seeks to enter the club of space powers, developing its own space in-
frastructure, cooperation with other states, international legal base, the national legisla-
tion. On January 6, 2012 was adopted the first law of the Republic of Kazakhstan in
the field of outer space law, which laid the foundation for the further formation and
development of space industry. However, space activities are inextricably linked with
certain risks for the state engaged in such activities. Provisions of the 1972 Liability
Convention established and consolidated the major international rules and proce-
dures on liability for damage caused by space objects. However, it is important for
states participating in peaceful exploration of outer space to tend to prevent damage.
And in this sense becomes less important material damage, as the complexity of the
consequences of such damage (and first of all, life and health of population, environ-
mental protection, etc.).
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K npo6neme 3awuTbi NpaB MHBECTOPOB
B Pecnybnunke KasaxctaH

B YCAOBHIIX I‘A068.AI/133.III/II/I MI/IPOBOI;I TIOAUTHKH M 9KOHOMMKH, OIIPEACATIOITNMHN
4yepTaMu KOTOPOIjl SIBASIETCSL aKTHBU3AIMA MHTET PAlJMOHHbBIX ITPOIIECCOB, AI/I6€paAI/I3a-
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L1l MUPOXO3SMCTBEHHBIX CBA3€H, POCT MEXKCTPAHOBOM M MEXPETMOHAABHOM B3aNMO3a-
BUCHUMOCTH, YCUAMBACTCSI POAb MEXKAYHAPOAHOTO MHBECTUIIMOHHOIO COTPYAHHYECTBA.
Aas KasaxcraHa BOXXHOH 3apadeH SIBASETCS BXOXKACHHE B MEeXAYHAPOAHYIO S9KOHOMUYe-
cky1o cucteMy. B mposoarmoii B Kasaxcrane rocyaapCTBeHHOM HOAMTHKE 9KOHOMIIECKOM
pedopMbl LIeHTPaAbHOE MECTO OTBOAUTCS ITPUBAEYEHUIO MHOCTPAHHbIX MHBECTHIIHIL.

WuBecrunponnas moantrka Pecrry6anku KasaxcTan crpouTes Ha CAeAYIOMMX
IPHHIUIIAX: CTAOMABHOCTb U IIPEACKA3YeMOCTh; OTBEYAIOIIIe MIPOBBIM CTAHAAPTAM
YE€TKHE, ITPO3PATHDbIE 1 OAHO3HAYHbIE IIPABOBbIE HOPMBI, PET'YAMPYIOIHE MHBECTH-
I[MOHHYIO ASTEABHOCTD; 3allJUTa 3AKOHHBIX ITPAaB MHBECTOPOB; PABHbIE YCAOBHS AASL
AEATEADHOCTH MHOCTPAHHBIX M OT€YE€CTBEHHDIX HHBECTOPOB; CO6AIOA,€HI/Ie YCAOBI/Iﬁ
KOHTPAKTOB U MEXAYHAPOAHBIX COTAQIIEHUN U T. A. I/ICXOAH U3 BBIIICHA3BAHHDBIX
IPHHIVIIOB, MOXKHO CKA3aTb, YTO 3AIUTA IIPAaB HHBECTOPOB, 0COOEHHO B OTHOLIEHHU
CTaGI/IAbHOCTI/I KOHTPAKTOB 3aKAIOYEHHDIX MEXKAY MHOCTPAHHbIMU MHBECTOPAaMHU M I'O-
CYAAPCTBOM CyIIIeCTBEHHO KOAeOAETCsI, 0COOEHHO, 9TO MPOSIBASETCS B CPepe HAAOT00-
OAOXeHHUsT HeAPOTIOAb30oBaTeAei. 1o obmyM paBHAaM, FOCYAAPCTBO IIPEAOCTABASIET
HHBECTOPY-HEAPOIIOAB30BATEAI0 TAPAHTHIO TOTO, YTO IIOCAEAHHI OYAET YIIAQUUBATH
HAAOTH U TTAQT@XH, KOTOPbIE CYIIeCTBOBAAU B MOMEHT 3aKAI0UEHMs KOHTPAKTa M TaKue
HAAOTH 6YAYT Hen3MeHHbI. VsMeHeHus YCAOBHI KOHTpaKTa MOTYT OCYIIE€CTBASATHCS
TOABKO ITPY HAAMYHH IIUCHMEHHOTO COTAACHS HEAPOIIOAb30BaTeAs: 1 KoMneTeHTHOTO
OpraHa U, eCAM, OHU He IPOTUBOpedar TpeboBanmsim AurjeHsun. Takoil TOAXOA AaeT
IIPpaBO MHBECTOPY NPOCYUTATh PUCKH M TPUMEPHYIO 6yAyH.[yIO HpI/I6bIAb, YTO SBASACT-
CsI TIOAOXKUTEABHBIM PAKTOPOM BO BpeMsI IIOUCKA HanOOAee BHITOAHBIX HHBECTHLIUIL.
HecmoTps, Ha TO, 9TO B KOHTPAKTE U COAEPKATCS HOPMbI, PeTAAMEHTUPYIOI[UE CTa-
OMABHOCTB, OAHAKO, Ha IIPAKTHKe 3a9aCTyI0 BO3HUKAET OYeHb MHOTO IIPOOAEM, CBSI-
3QHHBIX C YIIAQTOI HAAOTOB, HAAOTOBBIX IIAQTEXKel '. 3aKOHOAATEAb BHOCHT U3MEHEHHSI
B 3aKOHbBI, IIO KOTOPBIM MEHSIOTCS CTaBKH, BUADI HAAOI'OB, HEKOTOPbIE HAAOTH MOT'yT
OBITH YIIPa3AHEHBI 1 AOOABACHBI HOBBIE HAAOTH.

B coorBercrBuu co cr. 383 'K PK «/A0orosop A0AXeH cOOTBETCTBOBATH 00s13a-
TEABHBIM AASL CTOPOH [PABHAAM, yCTAaHOBACHHBIM 3AKOHOAATEABCTBOM (MMIIepaTHBHBIM
HOPMaM), AeICTBYIOIMM B MOMEHT €ro 3aKAI0eHus. ECAM ITocAe 3aKAI09eHHS AOTOBO-
Pa 3aKOHOAATEABCTBOM YCTAHABAMBAIOTCS O0sI3aTEABHbIE AASI CTOPOH IIPABUAQ HHbIE,
4eM Te, KOTOpbIe AeHICTBOBAAM IIPH 3aKAIOYEHUH AOTOBOPA, YCAOBHS 3aKAKOYEHHOTI'O AO-
rOBOPa COXPAHSAIOT CHAY, KDOMeE CAy4aeB, KOTAA 3aKOHOAATEAbCTBOM YCTaHOBAEHO, 4TO
€ro Ae¥CTBHE PaCIpOCTPaHACTCA Ha OTHONIEHNUS, BOSHUKIINE U3 PaHee 3aKAI0YeHHbIX
AOTOBOPOB> >, AaHHAsI HOPMA FAACHT O IIPUHIIUIIE CTAOMABHOCTH KOHTPAKTa — O IIPH-

! «Conmanpupie OTUHCACHHST HEAPOTOAB3OBATEACH, HMEIOMUX CTAGHABHOCTD KOHTPAKTA
Ha Hepporoab3oBanue> pucT TOO «KMGC» T. Afirxoxus http://www.zakon.kz/203362-socialnye-
otchislenija.html

2 I'paxxpanckuit Kopexc PK ot 27 aexabpst 1994 ropa http://www.zakon.kz
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OpHTeTe AOTOBOPA IT0 OTHOLIEHHUIO K 3aKOHY. OAHAKO K UMIIePaTHBHbBIM IIOAOXKEHHUSIM,
BKAIOYCHHBIM B KOHTpaKT, AOI‘OBOPHbIe HpaBI/IAa HPI/IMeHSITbCﬂ HE AOAJKHBIL. HOC-)TOMY
He MOXeT CYIeCTBOBATb IPUOPHTETA AOTOBOPA ITO OTHOIIEHHIO K 3aKOHOAATEABCTBY
IPYMEHUTEABHO K TAKIM AOTOBOPHBIM YCAOBEISIM, KaK pa3Mep HAAOTOB, IIONIAYH ',

B Pecrry6anke Kazaxcran mpoAOAXKaeT 0CTaBaTbCSL CIIOPHOM HA€SI 00beANHEeHIIs
3aKOHA O HeAPAX M HeAPOTIOAb30BAHUH U 3aKOHA O HeTH B AMHBIN 3aKOH, IIOCKOABKY
He(Tb SBASETCS BAKHBIM 9HEPIeTHIECKIM PECYPCOM, KOTOPBII TpebyeT OTAEABHOTO
peryaunposanusi. B HoBoM 3akoHe PK «O Heapax 1 HeAPOIIOAB3OBAHHU > AOCTATOYHO
CIIOPHBIX HOPM, BOT OAHA U3 HUX — HOPMa IL. 2 cT. 129 3axona. CoraacHo, AaHHO-
My IYHKTY <HEAPOIIOAb30BATEAH, IOATIUCABINIE KOHTPAKTHI HA HEAPOIIOAb30BAHHUE
C KOMIIETEHTHBIM OPI'aHOM B YCAOBHAX OTCYTCTBHA HpoeKTHbIX AOKYMEHTOB, 065{33Hbl
ofecIeqnTb UX pa3pabOTKy U yTBEpXKACHIE B yCTAHOBACHHOM IIOPSIAKE B CPOK, He IIpe-
BBIIMIAOIUI ABAALIATH YETHIPEX MECAIIEB CO AHS BBEACHHS B ACHCTBHE HACTOSIETO
3akoHa, U He II03AHee TPHALIATU MeCSIIeB CO AHS BBEACHIS B AGHICTBHE HACTOsIIe-
ro 3aKOHa IPEACTABUTDb Ha COTAACOBAHHE B YIIOAHOMOYEHHBIH OPTaH II0 M3yYeHHIO
U HCIIOAB30BAHMIO HEAP pa0odie IIPOrpaMMBL K KOHTPAKTAM Ha Pa3sBEAKY U AOOBIIY
Ha OCHOBAHHUU [IPOEKTHBIX AOKYMEHTOB>. QopMyAHpOBKa 9TOI HOPMBI BHI3BIBAET 000-
CHOBAaHHbIC BOHPOCI)IZ HEIIOHATEH CMBICA (l)OpMYAPIpOBKH «B YCAOBMSIX OTCYTCTBHA
IPOEKTHBIX AOKYMEHTOB>. FIMEIOTCSI Al B BUAY CAyYaH, KOTAQ Y HEAPOIIOAb30BATEAS
IO KaKOH-TO MPHYUHE He COCTABAEHA IPOeKTHAsI AOKYMEHTAIHsI, HAH KOTAA IIPOEKT-
Hasl AOKYMEHTAL¥S OBIAQ COCTABAEHA, HO YTBEPIKAEHA IIOCAE TOAIICAHNS KOHTPAKTa.
TpebyeT mposICHEHMU ellle OAMH BOIIPOC B CBS3H C AAHHOM HOPMOI: IIPUMEHSIeTCSI A
AQHHAsI HOpMa K HEAPOIIOAb30BATEASIM, 3AKAIOYUBIIHM KOHTPAKTbI AO HAH ITOCAE IIPHU-
HATHS 3aKOHA, HAU IIPUMEHSIeTCSI OAUHAKOBO U K TEM U APYTHM.

ITpaBoBoit aHaAu3 mokaspiBaeT, 4To 3akoH PK «O Heppax i HeApONIOAb30BaHIH >
CTPaAAeT TAK)Ke CACAYIOITMMHU HEAOCTATKAMH:

e HaamuMe B 3aKOHe BHYTPEHHHUX IIPOTHBOP €UHI;

. AOITyII€HHE PS[Aa HPOTI/IBOpe‘IHﬁ IIpHU YCTAHOBACHHH KOMIIETEHITUH I‘OCYAaP-
CTBE€HHBIX OpI‘aHOB;

e IpoOeABl B PeryAHpOBaHUe PsIAQ OTHOLIEHMUI, B TOM YHCA€ II0 BOIIPOCAM
CepBUTYTA, PACTOPKEHHUS KOHTPAKTA HAa HEAPOIIOAb30BAHUE, IIPUOCTAHOBACHHUS
OIepanui U Ap.

e HeCOBepIIeHCTBO HEKOTOPBIX HOPM O IOPSIAKE TPOBEACHHS KOHKyPCa Ha IIpe-
AOCTaBACHIE ITPaBa HEAPOTIOAb30BAHHS, B TOM UHCAE ITOAQUE 3asIBKH, OTKA3y B IpaBe
YJYacTHs B KOHKYpCe U Ap.

! «IIpo6aema crabuapHOCTH KOHTPAKTOB Ha HeapomoAb3oBane B Pecrry6anke Kasaxcrams Arop
Boesa A.A http://www.kazcaspishelf.kz

2 O HEKOTOPHIX CIIOPHBIX TOAOKEHHMSIX HOBOTO 3akoHa «(O HEADAX M HeAPOIIOAb3OBAHMI>
Cexcembaena E. «He¢ts, I'a3 u ITpaBo Kazaxcrana» N¢ 2,2012r.
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Aast 9 GeKTUBHOTO peryANpOBaHIsI KOHTPAKTA Ha HEAPOIIOAB30BAHIE HEOOXOAN-
MO: BO-IIepPBBIX, HY’>KHO COBEPIIeHCTBOBATH 3aKOH « O HeApax M HeAPOITOAb30BAHII >
M OTCTPAHUTDb HEAOCTATKH U ITPOTUBOPeYHs B 3akoHe. Hamprmep, oTHOCHTEABHO ITpO-
BEeASHHSI KOHKYPCa Ha PeAOCTaBACHHE ITPaBa HEAPOIIOAb30BAHIS HY>KHO YCTaHOBUTD,
9TO TOABKO GHU3HIECKIIe HAU OPUANIECKHIE AHIIA, KOTOPbIe 06AAAQIOT AOCTATOUHBIMU
AAST HEAPOIIOAB3OBAHHS TEXHHIECKMMU BO3MOXKHOCTAMH, HMEIOINMU XOPOH.II/II;I I10-
TEHITMAA ¥ OTIBIT B Cdepe HeAPOAb30BAHMS, MOI'YT YIaCTBOBATh B KOHKypCe. A TakoKe
HY>KHO BHECTHU B 3aKOH HOPMY, KOTOPasl YCTAHABAMBAET BO3MOXKHOCTh OOPaTHOrO
IepexoAa IpaBa IIOAb30BAHMS HEAPAMU IPEKHEMY BAAACABITY.

HecmoTpst Ha TO, 4TO MHBECTHIIMOHHOE 3aKOHOAATeAbCTBO Kazaxcrana mperepmeao
B ITOCACAHEE BpeMﬂ 3HAQYNTECAbHbIC HBMECHCHHS — W MHOTHE N3 HUX HaHPaBAeHbI Ha CO-
KpalleHre HAU AQKe OTMEHY IIPHBHAETHH, TPEAOCTABASIBIINXCS paHee HHOCTPAHHBIM
HHBECTOPaM, 9TO He O3HAYAeT, YTO MHBECTOPHI OOABIIE He MOT'YT PACCIMTHIBATH Ha 3a-
IUTY CBOMX IpaB. Bo MHOTMX CAyJasix, AAS pa3pelleHHs PaBOBBIX KOAAM3HI, He ype-
IYAUPOBAaHHBIX AL0OO HEAOCTATOYHO 9eTKO CPOPMYANPOBAHHBIX B HAIJIOHAABHOM 3a-
koHopareabcTBe KazaxcTana, B kauecTBe HHCTPYMEHTOB 3aIJUTHI IIPAB HHOCTPAHHBIX
HHBECTOPOB MOT'YT OBITb HCIIOAB30OBAHBI MEXAYHAPOAHbBIE AOroBopbL. Kasaxcrau moa-
mrcas AOroBop K JHepreTudecKoil XapTHH, COTAACHO KOTOPOMY KaXXKAOe TOCYAAp-
CTBO-YYaCTHHK AOTOBOPA, AdeT Oe3yCAOBHOE COTAACHE Ha IIepeAATy HHBECTHIIMOHHBIX
CIIOPOB B MeXXAyHapOAHBIe apbuTpakHsie opransl. Ha ceropmsmamit Moment Kasaxcran
TaIOKe IIOAIINCAA PSIA COTAQIIEHHI O IOPSIAKE B3aUMHOTO UCIIOAHEHNSI pelIeH It apOu-
TPaKHBIX CyA0B: CoraameHue o IIOpsIAKE Pa3pelIeHus CIIOPOB, CBS3aHHBIX C OCYIIIeCT-
BAGHHEM XO3sHCTBEHHOH AeSTEABHOCTH, 3aKkaroueHHOe B Kuese 20 mapTa 1992 ropaa
Mexay crpanamu CHI, patudurmposarHoe nocranosaeneM Bepxosroro Cosera
Pecrry6auxu Kasaxcran 2 mroast 1992 roaa; Coraainenre o opsiAke B3alMHOTO HCIIOA-
HEHISI PelleHHi apOUTPAKHbIX, XO3SIFICTBEHHbIX M 9KOHOMIIECKUX CYAOB HA TeppH-
Topusx rocyaapcrs — ydactaukos CHI, saxkatouennoe B Mockse 6 MapTa 1998 ropa
u parudurmposantoe Pecrybaukoit Kazaxcran B coorBercrBuu ¢ 3akoHoM oT 30 Ae-
Ka6p51 1999 ropa. Borpocel ncroAHeHus peleHui HHOCTPAaHHBIX ap6I/ITpa)KHbIX CYAOB
peryaupytorcs Hpro-Mopkckoit KonpeHIpeit o mpu3HAHUH U MPUBEACHHH B HCTIOAHE-
Hyle MHOCTPAHHBIX apOUTPAXHBIX permenuit oT 10 mons 1958 ropa, BCTyIHBIIE! B CHAY
7 mons 1959 ropa. B coorsercrBuu ¢ Ykazom Ilpesupenra Pecniy6anku Kazaxcran
oT 4 okTs6pst 1995 roaa, Pecrry6anka Kasaxcran raroke mprcoeAMHHAACH K 91oit Kon-
Benruy. 3akoH Pecrry6anku Kazaxcran «O MeXXAyHapOAHOM KOMMepYeCcKOM apourpa-
xe> ot 28 pexabpst 2004 ropa IIpeAyCMaTpHBAET IOAOXKEHHE O TOM, UTO «apOUTpasKHOe
pereHye, BBIHeCEHHOe B HHOCTPAHHOM TOCYAAPCTBE, IIPU3HACTCS KOMIIETEHTHBIM CYAOM
M UCTIOAHSIETCSI OPraHAMH MCTIOAHUTEABHOTO ITPOM3BOACTBA HAa HAYAAAX B3AaMMHOCTH>
HopmaapHOe HHBECTHIIIOHHOE COTPYAHIECTBO, KaK 1 AF00ast pOpMa MEXXAYHAPOAHBIX
9KOHOMITYECKIX OTHOLIEHHUI, OCHOBBIBAETCSI HA IIPHHIIUINAX GaAQHCA HHTEPECOB CTOPOH,
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TO eCTh HA PU3HAHUM IIPABA MHBECTOPA MIOAYYATh COOTBETCTBYIOIIYI0 KOMIIEHCAIJHIO
3a PEAOCTABACHHE MM KOMIIAEKCA «<MHBECTHIMOHHBIX YCAYT> H 32 PHCK, C KOTOPBIM
COISDKEHA ero MPEeAPHHIMATEABCKAS ASSITEABHOCTD 32 IIPEACAAMH CBOET COOCTBEH-
HOM cTpaHbl Takum 06pa3om, AAs obecriedeH s CTAOMABHOCTH KOHTPAKTA HA HEAPO-
IIOAB30BaHUE FOCYAAPCTBY HEOOXOANMO HAMTH KOMIIPOMUCCHBIN BAPHAHT, HE CAEAYET
IIPHHIMATH XECTKHE MePhI B OTHOLIEHHH HEAPOIIOAB30BATEAEH, TAK KAK 3TO IPUBEAET
K pa3phIBy OTHOIIIEHUH C HHOCTPaHHbIMH KOMITAHHSAMH. !

Cnucok AMTepaTyphI:

1. «CoraAbHBIE OTYHCAGHHS HEAPOIIOAb30BATeA€H, MMEIOIMX CTAOMABHOCTD
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The impact of the United Nations General Assembly
resolutions to the development of international space law

Introduction

International space law is a quite specific branch of international law. Sphere of space
activity largely depends on scientific and technological progress and emergence of new
technologies and therefore is rapidly developing and changing. Largely for this reason,

! Apmra6exos K. H. TTpaBoBbie IPeATOCHAKH IPHBACUEH S HHOCTPAHHBIX HHBECTHIUIT B SKOHOMUKY
Kaszaxcrana//Acrana, 2004. - C. 37-41
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the conventional regulation of states activities in the exploration and use of outer space
does not comply with the development of space field and sometimes is ineffective at all.
After the adoption by the United Nations General Assembly (the UN GA) on December
S, 1979 Agreement on the activities on the Moon and Other Celestial Bodies (Moon
treaty) states have not concluded any new universal treaty in the field of space activities.
Moreover, none of the five universal treaties on outer space has not been amended or
supplemented. However, the exploration and use of outer space as any other activity
can not be carried out in a legal vacuum. Specific solution of a situation when the states
are not ready or do not want to create a comprehensive universal convention on outer
space is the adoption of UN GA resolutions, containing principles and declarations that
affect specific areas of space activities. As a result of that a range of questions is appeared.
Firstly, what is the nature of these resolutions and can we state that so-called “soft-law” in
the field of space activities replaced the “hard-law”? Secondly, what is the value of these
resolutions for the development of international space law?

Thus, the purpose of this article is to determine the nature and value of the United
Nations General Assembly resolutions in the international legal regulation of space activities.

United Nations General Assembly resolutions adopted before 1967

The resolution 1721 (XVI) of December 20, 1961 was the first UN GA resolution
containing the principles of space activities. This resolution adopted unanimously
designates that states in their activities on the exploration and use of outer space should
follow two principles:

“I. (a) International law, including the Charter of the United Nations, applies to
outer space and celestial bodies;

2. (b) Outer space and celestial bodies are free for exploration and use by all Statesin
conformity with international law and are not subject to national appropriation”".

Thus, the resolution for the first time has defined the status of outer space: outer
space is not a res nullius but a res communis.

On December 13,1963 the UN GA adopted unanimously resolution 1962 (XVIII),
containing the Declaration of Legal Principles Governing the Activities of States in the
Exploration and Use of Outer Space. This declaration has determined the most important
principles of space activities: principle of exploration and use of outer space for the
benefit and in the interests of all mankind; the principle of freedom of exploration and
use of outer space, the principle of non-appropriation of outer space and celestial bodies,
the principle of international liability for damage caused by space objects and others>.

! General Assembly resolution 1721A (XVI) of 20 December 1961. International Co-operation in
the Peaceful Uses of Outer Space//http://www.oosa.unvienna.org/pdf/gares/ARES_16_1721E.pdf.

% General Assembly resolution resolution 1962 (XVIII) of 13 December 1963. The Declaration of
Legal Principles Governing the Activities of States in the Exploration and Use of Outer Space//http://
www.oosa.unvienna.org/oosa/en/SpaceLaw/gares/html/gares_18 1962.html.
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These two resolutions, resolution 1721A (XVI) of December 20, 1961 and
resolution 1962 (XVIII) of December 13, 1963, have often been regarded as “the
first chapter in the book of space law”'. But what are the nature and significance of
these resolutions for the international space law?

The UN GA, as we know, does not have jurisdiction to issue acts legally binding
for the members of the United Nations (with the exception of acts relating to the
organization’s budget, the admission of new members and the establishment of
subsidiary bodies in accordance with the United Nations Charter). The General
Assembly only makes recommendations in the form of resolutions. However,
according to Ogunsola O. Ogunbanwo the fact that the UN GA resolution has no
“legal effect of a treaty does not mean that the principles laid down in such a resolution
are therefore not legally binding”>.

According to Wolfgang Graf Vitzthum, the resolutions, containing the principles
of space activities, reflect the legal assurance (opinio juris), and thus represent one of
the two elements of international custom®.

This view is supported by the decision of the International Court of Justice
(the ICJ) of June 27, 1986 on the case of Military and Paramilitary Activities in and
against Nicaragua (Nicaragua v. United States of America). In this case the IC]J un-
derlines that the opinio juris can be proven by the attitude of states to certain UN GA
resolutions and particularly to resolution 2655 (XXV) of October 24, 1970, entitled
“Declaration on Principles of International Law concerning Friendly Relations and
Cooperation among States in accordance with the Charter of the United Nations”. Ac-
ceptance of such resolutions is one of the forms of expression of opinio juris*. The IC]
has not formulated a list of such resolutions and has not set any criteria for determin-
ing what kind of resolutions in addition to resolution 2655 (XXV) reflect opinion
juris. However, it should be noted that there are certain similarities of resolution 1962
(XVIII) and resolution 2655 (XXV). Both resolutions were adopted unanimously and
contain the declaration of principles which are guided by subjects of international law.
This similarity allows to conclude that the acceptance of the resolution 1721A (XVI)
and resolution 1962 (XVIII) in the presence of general practice can be regarded as
an expression of opinio juris.

! See B. Cheng, Studies in International Space Law, Oxford, Clarendon Press, 1997.

% See Ogunsola O. Ogunbanwo. International law and outer space activities/Springer; 1 edition
(February 1, 1976) — 293 pages, p.17.

3 See Mezhdunarodnoye pravo = Vélkerrecht/ V. G. Vitzthum. Infrotropic Media, 2011-992 pages,
p-92.

* Case concerning Military and Paramilitary Activities in and against Nicarargua (Nicaragua v.
United States of America), Judgment of 27 June 1986//Summary of Judgments, Advisory Opinions and
Orders of the International Court of Justice, http://www.icj-cij.org/docket/files/70/6505.pdf.
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The number of authors in their scientific works also note that the resolutions
of international organizations, including the UN General Assembly resolutions, can
make a contribution to the formation of international custom and proves the existence
and content of customary international law".

There is an interesting view that “when a General Assembly resolution proclaimed
the principles of international law as resolution 1962 (XVIII) has done — and was
adopted anonymously, it represented the law as generally accepted in the International
Community”?. This statement allows to suggest that the author supports the thesis
according to which some resolution containing a declaration of principles and adopted
withoutaformal vote orunanimouslyhave the character ofasource of general international
law. This assumption goes against with the classical theory of international law.

According to Carlos Fernandes de Casadevante Romani resolution 1962 (XVIII)
of 13 December 1963 belongs to the group of “resolutions “crystallizing” the customary
norms which are in the process of being formed and which contribute to the consolidation
of the customary norm”*. Considering that some customary rules (for example, freedom
of activity in outer space or principle of non-appropriation of outer space) were already
at the stage of formation at the time of adoption of resolution 1962 (XVIII) this view
should also be taken into account. This opinion partly confirmed by position of several
delegations at the General Assembly session in December 1963 which adopted resolution
1962 (XVIII). The number of delegations (including the Soviet Union and the United
States) considered the draft of declaration as “consensus codification of the key rules
of customary international law governing outer space activities>. The United States
representative noted that principles contained in this resolution reflected «international
law as accepted by Members of the United Nations”*.

Principles enshrined in resolution 1721A (XVI) and resolution 1962 (XVIII), were
codified in Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, Including the Moon and Other Celestial Bodies (Treaty
of 1967) which on January 1, 2013 has 102 States Parties and 26 signatory states®.

! See Mezhdunarodnoye pravo. Obshaya chast : ucheb. dlyastudentovurid. fak.ivuzov/L I Lukashuk
— M. : Wolters Kluwer, 2005. — 432 pages, p.61; H. Hillgenberg. A Fresh Look at Soft Law//European
Journal of International Law, Vol. 10,1999 - pp.499-515, p.514.

% See O.0. Ogunbanwo. International law and outer space activities/Springer; 1 edition (February
1,1976) - 293 pages, p.18.

® See C.F.de Casadevante Romani, Sovereignty and Interpretation of International Norms, Springer-
Verlag Berlin Heidelberg, 2007, 324 pp., p. 71.

* See M. P. Scharf. Customary international law in times of fundamental change: recognizing
Grotian moments/Cambridge: Cambridge University Press, 2013. — 228 pages, p.132.

S A/AC.105/1045: Report of the Legal Subcommittee on its fifty-second session, held in Vienna
from 8 to 19 April 2013/ /http://www.oosa.unvienna.org/pdf/reports/ac105/AC105_104SE.pdf.
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Principles enshrined in the resolutions and Treaty of 1967 have been developed in the
next four conventions on outer space. It should be noted that many states are guided
by the provisions of the Treaty of 1967 codified the principles of international space
law in concluding bilateral agreements in the field of space activities'.

Thus, analyzing the facts and views mentioned above we conclude that resolution
1721A (XVI) and resolution 1962 (XVIII) being “the first chapter of the book
of international space law” have made a significant contribution to the formation
of principles of space activities that reflect the part of customary international law.
These resolutions can be considered as the evidence of existence of international
custom and the form of expression of opinio juris. Resolution also became the basis
for creating Treaty of 1967. Obviously, the contribution of these UN GA resolutions
to the formation and development of international space law is significant.

United Nations General Assembly resolutions adopted after 1979

After the adoption of Moon treaty the UN GA adopted principles and declarations
relating to specific areas of space activities in the form of resolutions. They are:

1) The Principles Governing the Use by States of Artificial Earth Satellites
for International Direct Television Broadcasting (resolution 37/92 of 10 December
1982);

2) The Principles Relating to Remote Sensing of the Earth from Outer Space
(resolution 41/65 of 3 December 1986);

3) The Principles Relevant to the Use of Nuclear Power Sources in Outer Space
(resolution 47/68 of 14 December 1992);

4) The Declaration on International Cooperation in the Exploration and Use
of Outer Space for the Benefit and in the Interest of All States, Taking into Particular
Account the Needs of Developing Countries (resolution 51/122 of 13 December
1996).

Limitation of this article does not allow to show a detailed analysis of each of these
resolutions. Taking into consideration this fact, we would like to analyze the resolution
41/65 of December 3, 1986, containing the Principles Relating to Remote Sensing of
the Earth from Outer Space (the Remote Sensing Principles). In accordance with these
principles, the remote sensing shall promote the protection of the natural environ-

! See Agreement between the Government of the French Republic and the Government of the
People’s Democratic Republic of Algeria on cooperation in the study and the use of outer space for peaceful
purposes (with annex). Algiers, 1 February 2006/ /https://treaties.un.org/doc/Publication/UNTS/
Volume%202636/Part/volume-2636-1-46935.pdf; Postanovlenie Pravitelstva Respubliki Kazakhstan ot
6 sentyabrya 2013 goda Ne 938 O podpisanii Soglasheniya mezhdu Pravitelstvom Respubliki Kazakhstan i
Pravitelstvom Kitaiskoi Narodnoi Respubliki o sotrudnichestve v oblasti issledovaniya i ispolzovaniya
kosmicheskogo prostranstva v mirnyh celyah//http://adilet.zan.kz/rus/docs/P1300000938.
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ment of the Earth and the protection of mankind from natural disasters (principles X
and XI). There is also the principle of access of sensed States to the data obtained from
remote sensing of its territory on a non-discriminatory and paid basis (principle XII) *.

Resolution 41/65 of December 3, 1986 was adopted unanimously as resolution
1721A (XVI) of December 20, 1961 and resolution 1962 (XVIII) of December 13,
1963. However, the principles contained in the resolution were not designated as
declaration (as the Declaration contained in the resolution 1962 (XVIII) and have
not been codified in a multilateral treaty in contrast to the resolutions 1961 and 1962.
According Atsuyo Ito for these reasons “they do not go beyond the status of a recom-
mendation”?.

Undoubtedly, resolution 41/65 partly reflects customary international law. For in-
stance, it is generally accepted that the right to carry out remote sensing programs
without the prior consent of the sensed state represents “the rule of customary law”>.
The principle of non-discrimination access to data (Principle XII) is also regarded “as
a codification of customary legal principles that are binding on nations”*. A number
of states declares the implementation of “the basic principles or the basic ideas” of the
remote sensing Principles®. However, states avoid to include into bilateral agreements
direct links to resolution 41/6S. Also “some states have started imposing extensive
national prohibitions on the collection and distribution of remote sensing imagery”.
The legislation of states does not always correspond to the Remote Sensing Principles.
Taking into account these circumstances, we can not say with confidence that all the
principles embodied in resolution 41/65 are the rules of customary international law.

There are opposite points of view concerning the nature and value of resolution
41/65 and principles contained therein. For instance, on the 708" meeting of Legal

! General Assembly resolution 41/65 of 3 December 1986. The Principles Relating to Remote
Sensing of the Earth from Outer Space//http://www.oosa.unvienna.org/oosa/en/SpaceLaw/gares/
html/gares_41_006S.html.

2 See A. Ito, Legal aspects of satellite remote sensing, Leiden; Boston: M. Nijhoff Pub., 2011,
353 pages, p. 55.

3 See V.S. Vereshchetin, G. M. Danilenko, Custom as a Source of International Law of Outer
Space//Journal of Space Law, Volume 13, number 1, 1985 — pp. 22-35, p. 29.

+ See A. Ito, Legal aspects of satellite remote sensing, Leiden; Boston: M. Nijhoff Pub., 2011,
353 pages, p. 56.

5 708th meeting of Legal Subcommittee of Committee on Peaceful Use of Outer Space//http://
www.oosa.unvienna.org/oosa/search.html?site=oosa&q=principles+of+remote+sensing&sort=date:D
:L:d1&entqr=0&entqrm=0&ud=1&start=10.

¢ See R. Jakhu. United Nations Principles on Outer Space. Notes for a presentation made at the
United Nations/Nigeria Workshop on Space Law entitled «Meeting international responsibilities and
addressing domestic needs» held on 21-24 November 2005/ /http:/ /www.unoosa.org/pdf/sap/2005/
nigeria/presentations/01-03_2.pdf.
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Subcommittee of Committee on Peaceful Use of Outer Space (COPUOS) the repre-
sentative of Japan determined the official position of his state: “the Remote Sensing
Principles are operating well and there is no need to begin any deliberation on its
practices”. This statement was supported by the United States representative '. Work-
ing paper submitted by Brazil at the 42 session of Legal Subcommittee of COPUOS
reflects the view that resolution 41/6S as the document containing the Remote Sens-
ing Principles has “hopelessly outdated”. Resolution 41/65 is only a recommendation,
“does not impose any obligations on States” and “can not replace an international
convention developed and adopted under the auspices of the United Nations and
open to all States”*. Russian Federation also supported the idea of making “one single
comprehensive convention within the United Nations on outer space law™>.

It is quite obvious that resolution 41/65 is a compromise* between interests of
sensing States and the needs of sensed States”. It was adopted at the time when states
were not ready to sign the legally binding instrument. Of course, the resolution can not
be regarded as the replacement of multilateral treaty. However, the author considers
that the resolution also has contributed significantly to the development of interna-
tional space law and became the basis for the conclusion of a multilateral agreement.
Moreover, the practice of States shows that some of the principles contained in resolu-
tion 41/65 became the part of customary international law.

Conclusion

The facts and views mentioned before allow to draw some conclusions. The UN
GA resolutions adopted in the field of space activities are not an independent source
of international law and can not replace so-called “hard-law” Nevertheless, some
resolutions especially containing principles guided by the subjects of international
law in its relations and adopted unanimously can be regarded as a form of expression of
opinion juris and evidence of existence and content of a customary norm of international
law. Resolutions of the UN GA can also be considered as a necessary step towards the

1 708th meeting of Legal Subcommittee of Committee on Peaceful Use of Outer Space//http://
www.oosa.unvienna.org/oosa/search. html?site=oosa&q=principles+of+remote+sensing&sort=date: D
:L:d1&entqr=0&entqrm=0&ud=1&start=10.

2 Proposals to the Committee on the Peaceful Uses of Outer Space for new items to be considered
by the Legal Subcommittee at its forty-third session A/AC.105/C.2/L.244/ /http:/ /www.o0sa.unvienna.
org/pdf/limited/c2/AC105_C2_L244R.pdf.

3 708th meeting of Legal Subcommittee of Committee on Peaceful Use of Outer Space//http://
www.oosa.unvienna.org/oosa/search. html?site=oosa&gq=principles+of+remote+sensing&sort=date: D
:L:d1&entqr=0&entqrm=0&ud=1&start=10.

4 See G. Catalano Sgrosso, International Space Law, LoGisma editore, 2011, S11 pages, p.43.

5 See V. Kopal, the Role of United Nations Declarations of Principles in the Progressive Development
of Space Law, 16 Journal of Space Law (1988), p. 15.
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formation of “hard” legal regime as universal conventions and international custom.
The impact of these resolutions to the development of international space law is significant.
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The interplay between international and municipal
law in the modern world: monism or dualism?

The theoretical problem of whether international law and municipal or domestic
law are parts of one legal order or several legal orders existing independently from each
other and needing special provisions in order be brought into a reciprocal relationship
has been long discussed, often with strong ideological and political overtones'.

Two principal conceptions of the interplay between the international and
municipal law -monism and dualism have been advanced in the doctrine.

The monistic theory was essentially propounded in the eighteenth century and was
elaborated in the late nineteenth and the early twentieth century. All monistic doctrines are
based on the postulate that law is a unity and its validity has to be derived from one common
source so this theory is recognized international law and municipal law as a unit system
of law. “There are indeed, monists declare that the common source for an all- embracing
legal order could logically be found either on the international or on the municipal law™?.

Monism is separated into two constructs: monistic theory advocating the
supremacy of municipal law and monistic theory maintaining the primacy
of international law.

The first conception (moderate monism) was essentially propounded by a
German scholar, J.J. Moser (1701 —178S). It was later elaborated, on the basis of
Hegel’s views into a fully fledged doctrine by some German international lawyers
(C.Bergbohm, A. Zorn and M. Wenzel)°.

They characterize the international law as the “external law”. The state has its
absoluteness and independence in external policy. The international law depends on
municipal law and they are both a unit set of norms, defining by states.

! Max Planck Encyclopedia of Public International Law/from Oxford Public International Law
(http://opil.ouplaw.com). (c) Oxford University Press, 2013. Subscriber: Wroclaw University; date
25 January 2014

% Kelsen H. “Die Einheit von Volkerrecht und staatlich Recht”, ZaoRV: 1958, p-234-48.
3 Cassese A., International law, Second edition, Oxford University Press: 20085, p. 213.
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This assumption of the publicist was developed during the ideas of French
Revolution, which was concentrated in the Declaration of the Rights of Man and of
the Citizen of 1789. As E. M. Abaydeldinov says it was a real example of the impact of
the national law of one state on the formation of the national legislations of other states
and it also had a significant impact on the appearance of the customary and treaties
norms of international law .

Under this theory, international law “was not a body of binding standards of
behavior. It was only a set of guidelines whose provisional value was removed as soon
as a powerful State thought that they were contrary to its interests

Thus, this doctrine asserted the existence of a single set of legal systems, the
domestic legal orders and denies the existence as a distinct and autonomous body of
law?. Domestic law is separate and has primacy over international law. The mechanism
of international norms implementing depends entirely on the will of the state.
In the modern concept of international law this theory is not so popular. Obviously,
most states are not able to create the basis for a unit legal order. At this moment only
the monistic theories that accept the supremacy of international law in one or another
form is the subject of lawyers’ interest.

Monism with the primacy of international law (radical monism) started its
development after the Second World War. This doctrine was advocated by H. Kelsen
and was subsequently embraced by A. Verdross, G. Scelle etc. They all followed
the idea that the final source of the validity of all law had to be found in a basic rule
ofinternational law; that the legal order of municipal law was derived from international
law by way of delegation; that all norms of international law had a status superior to
municipal law with the consequence that municipal law which was not in conformity
with international law was automatically null and void, and finally that norms
of international law were immediately applicable as such in the municipal sphere’.

Taking up the primacy of international law Kelsen denied States sovereignty.
The authority of States to exercise jurisdiction in their territory is delegated
from international law. In principle, States are competent to regulate all issuers which
could be settled meagerly within their territory but they have this competence only in
the issue which are not regulated by international law*.

Under this theory the supremacy of international law is not limited only at
the international level. It equivalently determines its application at the national level.

! Abaydeldinov E., Sootnoshenie mezhdunarodnogo i nazionalnogo prava Respubliki Kazakhstan
(problem stanovleniya prioretetnosti), Almaty: “Yuridicheskaya literature”, 2006, p.7

2 Cassese A., International law, Second edition, Oxford University Press: 2005, p213

3 MaxPlanck Encyclopedia of Public International Law/from Oxford Public International Law (http://
opil.ouplaw.com). (c) Oxford University Press, 2013. Subscriber: Wroclaw University; date 25 January 2014
pil.oup ty ty January

4 Kelsen H., Principles of International law.- The Lawbook Exchange, Ltd., 2003, p.242
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Those regulations that do not comply with international obligations have no legal
force from their origin.

A. Cassese defines three postulates on which this theory is based. First, there exists
a unitary legal systems, embracing all the various legal orders operating at various
levels. Second, international law is at the top of the pyramid and validates or invalidates
all the legal acts of any other legal systems. Consequently, municipal law must always
conform to international law. In cases of conflict, the latter declares all domestic rules
or acts contrary to it to be illegal. A further corollary is that the “transformation”
of international norms into domestic law is not necessary from the point of view
of international law. This is because international and national law are parts of one
normative system. Third, the subject of international law are not radically different from
those of national law: both in municipal law and in international law individuals are the
principle subjects of law, although in international law individuals are often taken into
account in their position as State officials. In addition, the sources of international
law belong to a legal system that is hierarchically superior to municipal system, not
radically different from them'.

Dualism was based on the attitude towards international law such states as Britain
and the USA. English case law and the USA Constitution recognized the role and the
authority of international customs and duly ratified the treaties which were approved by
competent constitutional bodies. Although international binding norms were only those
norms which were approved and accepted, the fact that these states in principle intended
to bow to international law is remained. This attitude was developed into theoretical
conception by the German publicist H. Triepel. According to his view international and
domestic law are not only different spheres of law but even different legal orders.

International and national law are different and separate categories of legel orders.
They have different: firstly, subjects (individuals or group of individuals in national
legal system and states in international law); secondly, sources (parliamentary statutes
and laws in national law and treaties and customs in international law); and thirdly,
contents of the rules (national law regulates internal functioning of the states and
the relations between State and an individual, when international law regulates the
relations between sovereign states).

Theory of dualism has been widely recognized in the world doctrine, in particular,
in the Soviet Union. The widespread opinion was that the national legislation regulates
the relations within the state but the rules of international law regulates the relations
between States and other subjects of international law. Their unity was not recognized
and the works only those scientists who advocated the independence of these two
systems were supported by the government.

! Cassese A., International law, Second edition, Oxford University Press: 2005, p213
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Dualism does not denyand doesnotexclude the observance of the international
obligations by States but, in order to become binding for internal authorities
of State and its individuals, the rule must be transformed to national law
through various mechanisms of implementation. These mechanisms are defined
by each State. “International law cannot alter or repeal national legislation and,
by the same token, national laws cannot create, modify, or repeal international
rules'. Moreover, states even could establish the primacy of its national legislation
over international law>.

Today there are various opinions about what conceptions are more acceptable.

M. Buromenskiy says that the theory of the primacy of national law is unacceptable
as: firstly, it leads to the denial of international law. This is absolutely unacceptable at
the time when interconnection and interdependence are developed in the world,
when international law often becomes not only the most effective but also the only tool
for solving problems facing humanity. Secondly, this theory undermines the principle of
law over politics as the statement of the primacy of foreign policy of some states seems that
leads to the decline of legal communication value. Third, the modern international law
raises to the level of safeguarding the rights and interests of humanity and the ambitions
of some states must be given up in favor of human values. He believes that in the case
ofloopholes in domestic law or if there is conflict between domestic and international
law the rules of international law must act. The peculiarities of international law rules
action in domestic legal order may be determined by the state itself>.

Y. Tikhomirov notes that every state makes its legislation in accordance
with international law, which role is becoming significant nowadays. This is due the
growing trend of mutual influence and interdependence of states in the modern world.
In order to reach this aim the international organizations of states community promote
the agreed resolution of common problems for the world community which leads to
the inevitable change in the interplay between the international and municipal law*.

R. Myullerson says about the general laws inherent in the relationship
between international and domestic law as follows: during the birth of the formation
the tendency of the primacy of national law is observed then at the period of the
state rise there is an approximate equality of international and national law which
corresponds to the dualistic theory and finally, during the crisis and dying of formation

! Cassese A., International law, Second edition, Oxford University Press: 2005, p. 214

% Barbuk A., Sootnoshenie mezhdunarodnogo I vnutrigosudarstvennogo prava: teoreticheskie
aspekty//zhurnal mezhdunarodnogo prava I mezhdunarodnyh otnosheniy, 2005 - N© 1/http://www.
beljournal.evolutio.info); date 25 March, 2014

3 Buromenskiy M, Mezhdunarodnoe pupblichnoe pravo, e-book (http://readbookz.com/pbooks/
book-34/ru/) , 2006; date 27 March 2014

* Tihomirov Y., Kurs sravnitelnogo pravovedeniya, M: NORMA, 1996, p.231
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the theory of primacy of international law is appeared and shots to put it into practice
are taken'.

E. Abaydeldinov has a different mind. So: on the one hand, starting from the middle
to the end of the XX century the appearance of dozens new independent states on the
political arena each of which is at this stage of restoring or building its national statehood
leads to the special significance of the norms and principles of international law, which can
greatly save these states from negative processes outside. Therefore these young states,
as a rule, are the most consistent supporters of the primacy of international law over
national one and that affects primarily on the creation of domestic norms. Conversely,
in the strongest world states with well developed economy there are the ideologues who
believe their country right has the most perfect model on which the domestic law of
other countries and international law formation should be based>.

The topic of whether monistic or dualistic system is more acceptable in
the interplay between international law and municipal law is one of the main
discussions of international lawyers. In practice as dualistic as monistic conceptions
are accepted by the states. Moreover, there are some states which use these doctrines
mixed. The choice is determined by different causes among which history events, level
of a state development, policy and ideology of a state.
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Legal and Economic Features of Corporate Life Insurance
Policy: International and National Experience

In the current social and economic conditions, governments are urged to boost
a reform of the social welfare system and, first and foremost, the pension system.
There are a number of factors that necessitate such reforming efforts in the European
and some post-Soviet countries, such as the Russian Federation, Belarus, Moldova,
Kazakhstan, Georgia, Armenia, Romania, Bulgaria, and Ukraine.

The first factor propelling the reform is the European Union requirement to bring
social welfare and pension systems in these countries in line with European standards
since the above states seek membership in the EU.

The second factor would be the positive world and European experience that
demonstrates efficiency of private pension provision systems where each employed
person individually accumulates savings on personal pension accounts through spe-
cial-purpose licensed financial institutions. One of such institutions may be an in-
surance company licensed to render life insurance and pension provision services.
The savings instrument, in this case, is a life insurance policy with pension provision
elements. The adverse demographic situation in most countries of Europe is one of
the main reasons why life insurance is gaining more attention. Aging of population
and increased ratio between workers and the retired are the main causes contribut-
ing to a crisis of pension provision systems in a number of countries. In the period
from 1959 to 2011, the demographic pressure put by the retired population on active
workers doubled'. For this reason, it is difficult to overestimate the importance of
life insurance as one of the few vehicles for private pension provision. It should be
given particular consideration when a life insurance policy is executed at enterprises
where an entity’s employees are the insured. In insurance practice, such policies are
referred to as “corporate life insurance policies”

The European leader in corporate life insurance is Germany with 37% of its work-
ing population covered by this type of insurance. Germany is followed by Belgium with
34% and Switzerland with 33%. At the same time, the United Kingdom is the world
leader by the number of insurance premiums per capita paid on life insurance policies

! Tax Code of Ukraine No. 2856-V1, dated December 20, 2010/ /Bulletin of the Verkhovna Rada
of Ukraine (VVR), December 23,2010, No. 2755-VI. — Art. 233.
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which constitutes 2,500.00. However, corporate life insurance is most efficient in the
Netherlands where corporate life insurance policies that cover also pension provision
enjoy the highest popularity. 91% of government officials are currently insured under
corporate life insurance policies in the Netherlands'. In the vast majority of cases,
such policies are executed on the employers’ initiative based on collective bargain-
ing agreements either in individual companies or on the industry level. In addition,
the Dutch government is very much interested in developing professional systems
of executing corporate life insurance policies and provides comprehensive support,
primarily through legislative regulation and tax benefits, to owners of companies that
execute such policies in favor of their employees.

As regards the procedure for paying annual insurance premiums on corporate
life insurance policies in the Netherlands, such premiums are paid by employees and
employers on a joint and several basis, and the amount of future pension benefits de-
pends not on the annual insurance premiums but rather on the wage of an individual
employee who is insured.

It should be further noted that a majority, namely, 73%, of the working popula-
tion in the Netherlands prefer corporate life insurance policies to different other ve-
hicles for private pension provision®.

Noteworthy is the experience of Poland and the Czech Republic with regard to
corporate life insurance policies. For example, after the 1999 social insurance reform in
Poland, the significance of the first pillar, which was financed by allocating pension
contributions, was largely lowered, while life insurance gained central importance as
the third-pillar instrument of the Polish pension system. Primary consideration was
given to corporate life insurance policies. This led to corporate life insurance policies
becoming a popular means of both social security and pension provision of an entity’s
employees. Insurance premiums on life insurance policies are financed voluntarily by
an employer and are not recorded as social insurance contributions; they constitute
the employer’s production costs making up to 7% of an employee’s remuneration.

In the Czech Republic, voluntary corporate life insurance is rapidly developing
due to tax benefits for companies that are holders of such insurance policies. Invest-
ments coming from international insurance companies and international development
banks also contribute to this>.

The third important factor is the 2008-2012 world financial crisis with its ad-
verse impact which, unfortunately, until now results in volatile banking systems, namely,

! Civil Code of Ukraine of 2003//Bulletin of the Verkhovna Rada of Ukraine (VVR), 2003, Nos.
40-44. — Art. 356.06.

2 -
Ibid.
3 Law of Ukraine No. 1057-IV “On Private Pension Provision”, dated July 9, 2003/ /Bulletin of
the Verkhovna Rada of Ukraine (VVR), 2003, Nos. 47-48. — Art. 372.



70 Section 5.

deposit schemes in many countries, especially in the post-Soviet space. For this reason,
insurance companies engaging in life insurance with pension provision elements have
gained wide popularity not only with individuals who take out individual life insurance,
but also with legal entities which execute corporate life insurance policies.

It should be noted that it is in the current business practice that corporate life in-
surance policies become an essential staff incentive and promote establishing a posi-
tive image of a company. At the same time, a corporate life insurance policy is the
most efficient component in a comprehensive reform of social security and pension
provision systems in Ukraine and many other countries.

Given the present importance of a life insurance policy for companies of all owner-
ship types, let us analyze this legal, social, and economic institution.

Development of corporate life insurance in Ukraine is strategically important because
endowment insurance, which is exactly what life insurance is, is a reliable investment ve-
hicle. At the same time, any life insurance policy is along-term contract because its term may
not be less than five years (as provided in Art. 14 Sec. 14.1.52 of the Tax Code of Ukraine).

Aholder of a corporate life insurance policy is a legal entity, particularly, enterprise,
institution, or organization, regardless of its ownership type, that executes, in the inter-
ests and to the benefit of its employees but for the entity’s account, a life insurance policy
with an insurance company. Insured persons are the employees of that entity.

The specific feature of corporate life insurance policies both in Ukraine and in
the European countries is that, according to the life insurance terms and conditions,
a beneficiary may be only an insured employee, if he or she survives the term of a
policy, or a person designated by the insured employee as a beneficiary or other heirs,
if the insured dies. The entity itself as the holder of a corporate life insurance policy
may not be the beneficiary under any circumstances since the entity is a taxpayer.

The national experience of corporate life insurance shows that such policies are
executed for the purpose of participation of an entity as a policy holder in the social
security and private pension provision systems. This is attributed to the objective of
an entity as an employer and policy holder to achieve the real financial protection and
liability for death of; or loss of health by, its employees.

Thus, a corporate life insurance policy is a way of providing additional financial
benefits to retired employees and a guaranteed social and financial protection to their
family members upon the occurrence of the insured events specified in the policy
(such as an accident, full or partial loss of earning capacity, or disability).

Certainly, insurance currently faces many problems, and life insurance is no excep-
tion. This is especially the case with corporate life insurance policies since corporate insur-
anceisitselfa complex financial institution, and by far not all insurance companies licensed
to provide life insurance services have the ability to engage in this field. Furthermore, as far
as corporate life insurance is concerned, many employers are not interested in financing
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such life insurance plans for reasons that are usually not related to an individual manager
but rather result from either a society’s low confidence in insurance services as a whole or
a low quality of insurance policies offered by a given insurance company. However, it is
possible that these challenges will drive further development of the life insurance market in
general as well as the development of corporate life insurance policies.

According to the League of Insurance Organizations of Ukraine and the State
Commission for Regulation of Financial Services Markets of Ukraine, over 60 in-
surance companies licensed to render life insurance and pension provision services
are active in Ukraine in 2012. In relation to corporate life insurance policies, over
1,000 Ukrainian enterprises of different ownership types have already executed such
policies in favor of their employees.

Summing up, it can be stated that, on the whole, no other financial instrument
may provide such insurance and social security protection as a life insurance policy
does. Its benefits include the possibility of controlling the personnel policy, providing
additional incentives to employees, ensuring social protection both for an entity’s in-
sured employees and their families, establishing additional reserve capital in an entity,
and generating additional income.
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MpokypaTtypa B lepmaHuun

B OPI" HeT oTAeABHOTO 3aKOHA O IIPOKYpaType, TPABOBOH OCHOBOM e ACATEAD-
Hoctu siBastorcsi: OcHoBHoi 3akoH OPT' B ocobennocru 1. 92,97; YroaoBHO-IIpo-
neccyaabHblit 3akon P u depepanbhbiit 3akoH o cypoycrpoiictse 1975 1. (raasa 10
«ITpokyparypa>, § 141-152). B aToM 3aKoHe OMpeAeASIOTCS: MECTO TIPOKYPATYphI
IIPH CyAaX (§ 141) ; 001ast TOABEAOMCTBEHHOCTD YTOAOBHBIX A€A (_() 142) u dpeaepanb-
HOMy reHepaAbHOMY pokypopy (§ 142 a); TeppuTOpHaAbHAs IOABEAOMCTBEHHOCTD
(§ 143); opranusanus npoxyparyp (§ 144); cayke6HbIit HaA30p 32 IPOKYpPOPaMH
(§ 147)>: moaoskeHue dpeaeparbHBIX IPOKYPOPOB Kak YMHOBHHIKOB (Beamte)- § 148;
Hasnauenue pepepasbnbix mpoxypopos (§ 149); nesapucumocts ot cyaa (§ 150);
3ampeT Ha coBepuIeHue CyAe6HbIX AeticTBuit (§ 151); BcmoMoraTeAbHbIe YHHBI TPOKY-
parypsl ( \) 152). Yro xacaeTcs ypoBHs 3eMeAb, TO 3eMAU U3AAIOT CIlelIMaAbHbIe HOpMa-
THBHBIE AKTBI 00 OPTaHU3ALINY H CAYXKeOHOM AESITEABHOCTH IIPOKypaTypsL Taioke cy-
IeCTBEHHYIO POAD B IIPABOBOM PET'YAMPOBAHUH AESITEABHOCTH ITPOKYPATyPhl UTPAIOT
VIIK, I'TIK I'epMaHuu 1 psip MHBIX 3aKOHOAAQTEABHBIX aKTOB ITPOLIEAYPHOTO XapaKTepa.
Taxke mIpoOAEMBI OPraHU3ALMH U AESITEABHOCTH IIPOKypaTypsl lepmaHuu paccma-
TPHUBAIOTCSI BO MHOTHX BeAOMCTBeHHBIX u3paumwsix: Heghmanns M. Dd Arbeitsgebiet
des Staatsanwalts. — Munster: Aschendorff Verlag, 19 j (XeamarncM. Cdepa aesTenn-
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HOCTH HNPOKyparypbL- Mioncrep: Amenpaop< 1993); KotzA., Feltes T. Organisation
der Staatsanwaltschaften/Hrsg. Bundesministerium der Justiz. — 1998 (Kémy A.,
¢ensmec T. Opranusauus npoxyparypst h Coct. QepepasbHOe MUHHCTEPCTBO I0CTH-
- —1998).

B OPT aerictBytor: OepepasbHas npokyparypa npu BepxoBHoM cype; 24 mpo-
KypaTypsl ipu Beicimux cypax 3emean; 115 mpoKypaTyp IpH 3eMEeABHBIX CyAAX.

HopMaruBHO-IIpaBOBast XapaKTePUCTHKA 33424 [IPOKYPATYPbI

ITpoxyparypa B [epmaHun siBAsIeTCSI CAMOCTOSITEABHBIM OPTaHOM, HMeeT Hepap-
XHUYeCKOe CTPYKTYpHOe AeAeHHe, YHKIMOHAABHO He3aBHCHMa OT cypa. Ho kaxpas
IIPOKYPaTypa CYIIeCTBYeT IIPHU CYAL.

ITpoKypaTypa BBIIOAHSET Psip 32Aa4: 1) PaccAeAyeT YTOAOBHbIE TIPeCTYTACHHS,
BeAET YTOAOBHOE IIPECAEAOBAHUE IT0 HUM U BBICTYIIAET B Ka9eCTBE OOBHHUTEAS B CYAE;
2) y4acTByeT B CyAe6HOM IIPOLjecce B KAYeCTBe «6eCIpHCTPACHOM CTOPOHBI»; 3 ) IIPH-
BOAUT IIPUTOBOP B HCITOAHEHHe. Taxoke OCYIIeCTBASIET YTOAOBHOE PACCAEAOBAHHE.

B coorsercrBuu c 4. 1 cr. 163 YIIK OPT mpoxyparypa uMeer mpaBo TpeboBaTh
IPeAOCTaBACHHUS HHPOPMALIUHU OT BCeX yupexxaeHuil. CAepAyeT OTMETHTh HEKOTOPbIe
ocobennoctu npoxyparypst OPI': 1)npu npoBeAeHNN paccAeAOBaHKS IPOKypaTypa
ONMpaeTcs Ha MOAUIUIO; 2 )IPOKYPOP He MOXKET OTO3BaTh OGBHHHTEABHBIH AKT, €CAU
CYA IIPHHSIA AEAO K CBOEMy IPOH3BOACTB. K mpeaMeTy BeAeHHMS IPOKypaTyphbl OTHe-
CeHbI BOITPOCHI 3aKOHHOCTH B Cdepe IPaKAAHCKO-TIPaBOBLIX oTHomeHM . CoraacHo
HOpMaM I'pakAQHCKO-ITPOIIeCCYaAbHOTO KOAEKCA ITPOKYPOP BIIpaBe 3asSBUTh UCKH
B CYA€: O IPU3HAHIU AWIIA HEACECTIOCOOHBIM, O IIPU3HAHNE OpaKa HeAeHCTBUTEABHBIM;
OCYIIeCTBASITh BRISBIBHOE POU3BOACTBO C IJeABIO YCTAaHOBACHHS (paKTa CMEPTH AHIIA,
CUYHATABIIETOCs 663 BeCTHU HPOHaBH.II/IM, BBIIIOAHATDH UHBIC AeﬁCTBI/Iﬂ L

Crporo roBopsl, 3akOHOAATEAb He AQeT YeTKOTO M HCYEePIIbIBAIOIIEro IIepeyHs 3a-
AQ4 IIPOKYPATYPBI B []eAOM, H CKAAABIBAETCS BIIEYATACHIE, YTO OCHOBHOI ee 3apaueit
SIBASIETCSI pabOTa Ha CTAAMH IIPEABAPUTEABHOTO PACCACAOBAHIS, 4 TAKKE YIACTHE B CY-
AeOHOM PacCMOTPEHUH YTOAOBHBIX AeA .

Tax, § 142 a 3akoHa 0 CyAOYCTPOMCTBE, OTIPEAEASIS KOMIIETEHITHIO GeAepPaAbHO-
ro ['eHepaAabHOTO IPOKYpOpa, KOHKPETH3UPYET ee TOABKO IIepeYHeM YTOAOBHBIX A€A,
10 KOTOPBIM OH MOXKET PaCCMATPUBATDh A€AA CaM AHOO IIePEeAABATD HIDKECTOSIIIIM
IIPOKYPOpPaM.

ITpokyparypa IMOMHMO YTOAOBHOTO IIPECAEAOBAHMS BBIIIOAHSIET PsIA CYIecT-
BEHHO BaXKHBIX 33A24. B 4aCTHOCTH, OHA IPEACTABASIET FOCYAAPCTBEHHbIE HHTEPEChI
B HPOI/ISBOACTB&X 06 aAMI/IHI/ICTPaTI/IBHbIX HpaBOHapyHIeHHS[X, 06513aHa HPI/IHI/IMaTI)
COOTBETCTBYIOIIHE PeHIeHI/UI HPI/I O6'I)SIBA€HI/H/I AHIIA YMEPIINM, BHPaBe HpeA’beBAﬂTb

! 'Grundgesetz fir die Bundesrepublik Deutschland, Schonfelder “Deutsche Gesetze”, Nr. 1,
Verlag C. H. Beck, 2000.
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TpeGOBaHMUS O IIPUHAHMY OPAKa HIYTOXKHbIM, IPEACTABASIET PUCKAABHbIE HHTEPECHL
3eMeAb 110 LIEAOMY PSIAY IPAXKAAHCKO-IIPABOBBIX BOIIPOCOB, HAKOHEIl, KAK OTMeYaeT
Muxaeas Xermanc (Michael Hegmanns) , 00AaAQET PSAOM IIOAHOMOYHIL B Cepe II0-
MUAOBaHUA L.

Lhaenas 3adaua npokypamypvl — OCYIIeCTBAEHNE YTOAOBHOTO IPECAEAOBAHIL.
IIpokyparypa 06s3aHa HaYMHATb Takue IpecaepoBanms (maparpa 152, 170 VIIK

®PT'), ycTaHaBAMBaTh 06CTOATEABCTBA ACA], COOMPATh AOKA3aTEeAbCTBA, IIPHHAMATD
penienye 06 okoHuanuu paccaeposanus (maparpad 160 YIIK). Ilpoxypop nposo-
AHUT AOIIPOC OOBHHSIEMOIO, CBUAETEAEH, SKCIIEPTA; AAET PACIOPSDKEHME MOAULIUK
0 IPOBEACHUH OOBICKA, U3BSITUH BellleCTBEHHDIX AOKA3aTE€ABCTB H O UHBIX AHCTBISIX.
ITpoxyparypa 3aBeplIaeT pacCAEAOBAHHE AUOO ITyTeM TOAATH [Ty DAMIHOTO UCKA B CYA
c npepbsiBaennem obsunenus (maparpad 170, 200 YIIK), au6o npexpamaer aeao (Tia-
parpa¢ 170, 171 YIIK). Ha npokypopa Bo3AaraeTcsi y4acTBOBaTh B IAABHOM CyAe6HOM
pasbupareabctse (maparpad 226 YIIK ®PI'), BHOCHTb MPOTECT Ha pelleHue CyAbH
(maparpa¢ 296), BbITOAHEH e ASHCTBHI IO IPUBEACHHUIO B HCTIOAHEHHE PElIeHHs CYAR
(maparpa¢ 36, 451)>.

Crpyxkrypa npoxyparypst OPI"

3senbsamu npokyparypst OPT ssasrorcs: 1) OepepabHbIIl reHepaAbHBIA IIPOKY-

pop npu BepxoBHOM cyAe; 2) IPOKYPOPBI IIPH BBICIIUX CYAQX 3eMeAb; 3) IPOKypOpbI
IPH CypaX 3eMeAb.

OpranuzanmonHoe ycrpoicTso OepepasbHOM MpOKyparypsl npu BepxoBHOM
CyAe BRITASIAUT Tak: PeAepaAbHbIN reHePaAbHBIN IPOKYPOP; 3 PYKOBOAUTEAS OTAEAOB;
24 pepepaabHBIX IpOKypopa u 33 obep-npokypopa. B 3emae Basen-Broprembepr
npu Bricrmem 3emearHOM cyae okpyra Kapacpys aefictByer IenepaabHast mpokypa-
Typa B COCTaBe: [€HEPAABHBII IIPOKYPOP, 2 PYKOBOASIINX 06ep-pokypopa, 10 obep-
pokypopos. IIpokyparypa ®paitbypra BkatodaeT: 1 pykoBopuTeasy, 1 3amecTuTens,
6 obep-poxypopoB, 4 pykoBosuTeAeit rpymi, 17 mpokypopos.

ITo § 147 3akoHa 0 CyAOYCTPOMCTBe IPaBO HAa HAA30P U PYKOBOACTBO IIPOKypa-
TYPOMH MPEAOCTaBAEHO:

— deaepaArbHOMY MUHHCTPY IOCTHIIMH — B OTHOIeHHH PeaepaAbHOrO reHe-
PAABHOTO IIPOKYPOpa U $peAepaAbHBIX IPOKYPOPOB;

— MHHHUCTEPCTBY HOCTUIINHN 3eMAU — IO OTHOIIEHUIO KO BCEM YMHOBHUKAM
(Beamte) mpoxypaTypbl COOTBETCTBYIOm et 3eMAH;

— TIEPBBIM AMIIAM IIPOKYpPaTypPbl IIpHU Bricrmx CyAax 3eMeAb ¥ 3eMEAbHbBIX cy
Ad — TI0 OTHOIIEHHMIO K YHOBHHKAM ITPOKYPATYPhI UX OKPYTa.

! Cm., manpumep: Hegmanns M. Das Arbeitsgebiet des Staatsanwalts. - MUnsterAs® 3 Verlag, 1993
(Xermanc M. Cdepa pesTeAbHOCTH NPOKYpaTypbL. — MIoHCTep: AmeHAOp(

? Hegmanns M. Das Arbeitsgebiet des Staatsanwalts. - MUnsterAs®3 Verlag, 1993 (Xermanc
M. Cdepa pesTeabHOCTH IPOKYpaTyphl. — MioHcTep: AnreHAOP$
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B OPT 16 3eMeAb, a BHICIINX CYAOB 3eMeAb 24, IIPH KOTOPBIX ACHCTBYIOT reHePaAb-
Hble IIPOKYPOPBI 3eMeAb U IIOAYHHEHHbIe UM IIPOKypopbL. CaepoBaTeAbHO, 24 reHe-
PABHBIX IPOKYpopa 3eMeAb. IIpy OKpyXHbIX Cyaax (B KaxkA0i 3eMae mecTh u 6oaree
OKPY>KHbIX CYAOB U TIPOKYPATyp) €CTb CTaplIHe POKYPOPbI OKPYTOB U TIOAYUHEHHbIE
uM ipokypopsL. [Ipu yaacTkoBbIx cyaax paboTaroT npokypops (Amtsanwalt), 06aa-
AQIOII¥Ie OrPAHUYEHHBIMHU IOAHOMOYISIMU.

ITrarHast YMCACHHOCTD IPOKYPATYP OIPEACASIETCS 3€MEABHBIM YIIPABACHIEM
roctury. OHO MOXXET HA3HAYUTb OAHOTO IIPOKYPOPa AASL HECKOABKHX CyAOB. IIpu
HAAMYMH B IITaTe HECKOABKHX IPOKYPOPOB OHH IIOAIHHSIOTCS “TIePBOMY IIPOKYPOPY
U SBASIIOTCS ero 3amecTuteAsmi (cT. 144 3akona o cypoycrpoiictse). “Tlepsbie” mpo-
KypOpbI Ipy BEICIINX 3eMEeABHBIX CYAAX U 3eMEABHBIX CYAAX BIIPABE BBIITOAHSTD 3aAA9H
IPOKYPATypHL B AFDGOM Cyae CBOero OKpyra. TakuMmu ke MOAHOMOYHSIMU 0OAAAQIOT
U IIPOKYPOPBI, BOTAABASIOLIIE IPOKYPATyPy IIPH YIACTKOBOM CYA€, ECAU TaKasi 00pa-
3oBaHa. TaKuX IIpaB HET y aMTCAaHBAABTOB ', HO B COOTBETCTBHH C 3aKOHOM, yIIPaBAEHIE
FOCTUILIUY B OTACABHBIX CAYYasIX MOYKET HAACAUTD UX TAKIMU IIPABAMIL.

Cmpyxmypa omdeavnvix npoxypamyp. Kax yuapesxaeHue mpoKypaTypa B 3aBUCH-
MOCTH OT KOAMYECTBA IIPOKYPOPOB 1 06beMa paboThl 06AAAAET OIIPEACACHHON BHY TPeH-
Hel1 cTpyKrypoit. CanTaeTcs, 4T 9Ta CTPYKTypa 060CHOBBIBAETCS [IAAHOM PabOTSL, IIpU-
HIMAaeMbIM exxeroAHo. [Ipn 9ToM 06pasyroTcs Tak HasbIBaeMble AeLiepHaThI (OTACACHH),
KOTOPBIE IIOAPA3AEASIIOTCS Ha ofmre U crienuaabHble. Kaxkable TPU-IIECTb AeLlepHATOB
00BEAVHSIOTCS B OTACA, BO TAABE KOTOPOTO CTOUT 06eP-TIPOKYPOP KAK PYKOBOAUTEAD OT-
AeAa. B 0ueHb 6OABIINX IPOKYPATyPax M3 HECKOABKIX OTAEAOB 00Pa3yeTcsl TAABHBII OTAEA
(uAM yTipaBAeHHe ), KOTOPBIIL TAK>Ke BOSTAABASETCS COOTBETCTBYIOIIMM PYKOBOAHTEAEM.
PyKOBOAUTEAIO aIIIApaTa yIPEKASHIUSI, KOTOPBII HA3BIBAETCSI PYKOBOASILIIIIM 00ep-IIpOKy-
POPOM, IIOAYMHSIIOTCST YMHOBHUKY, 00Pa3yIoIye AAMIHUCTPATUBHBII OTAEA, X PYKOBOAU-
TEAU OTACAOB U ACLIEPHATOB, BBIIOAHSIOIIMX KPOME CBOEH 00OBIMHOM po¢$eCcCHOHAABHON
AESITEABHOCTH M AAMVHHUCTPATUBHBIE OOSI3aHHOCTH, B TOM YHCA€ TAKKE, KAK COOCTBEHHO
PYKOBOACTBO paboTO, KOHTAKTHI C IIPECCOI, KAAPOBBIE BOIIPOCHL, IPO(YECCHOHAABHOE
ob6pasoBanue. B rpyIIibl YMHOBHIKOB U CAYIKAIIHX, BBITIOAHSIOLIHX BCIIOMOTATEABHBIE
YHKIMU, BXOAST KOHCYABTAHTbI, CEKPETapH, TEXHIYeCKUe PAOOTHUKU K T. A. Bee oTr Anira
HMEIOT OIIPeAEACHHOE [IOAOXKEHNE, YCTAHABAMBAEMOE HOPMATHBHO-IIPABOBBIME AKTAMIL
Hx 3apadu He BCErAQ AETKO COIIOCTABUMBI C 3AAQ9aMH COOTBETCTBYIOIINX PAOOTHHKOB
B OpPraHAX OTEYEeCTBEHHOM IIPOKYPATYPHI U IOCTUIIMIL. ANIIA, KOTOpbIe IOMMEHOBAHBI
3AeCh KOHCYABTaHTAMH, Ha3bIBAIOTCA «Rechtspfleger> 1 BHIMOAHSIOT $yHKIMH, HEO6XO-
AVIMBIE AAST OOAETYeHHs 3aAad IIPOKYPOPOB, B YACTHOCTH OHK KOMIIETEHTHSDI B cdepe
HCIIOAHEHIS IIPUTOBOPOB, Pa3peleH s PSAQ MHBIX IIPABOBBIX BOIIPOCOB, €CAH TAKOBbIE
B CHIAY CBOEI CAOSKHOCTH He TPeOYIOT BMEIIATeAbCTBA IPOKYPOPOB.

! Gerichtsverfassungsgesetz (Bsoambiit sakom  3akony o cyaoycrpoficrse 1975r.)
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B Auteparype orMedaeTcsy, 4TO OOBIMHO B IIPOKypaType 00pasyIoTCs CAEAYIOLITe
ClIeIMaAbHbIE ACTIEPHATDL: ) TI0 BOIPOCAM MOAOAESKH; 6) X03SICTBEHHO PECTYIIHO-
CTH; B) TIPaBOHAPYIIEHHUSM, CBSI3aHHBIM C 06OPOTOM HAPKOTUKOB; T') TPAHCIIOPTHBIM
TIPECTYTIACHHSM; A) IOAMTHYECKHM IPABOHAPYIIEeHNSIM U IPABOHAPYIIEHNSM, CBSI3aH-
HBIM C IIPECCOIi; €) TIOXKapaM U TIOAYKOTaM; 3K) IOAAEAKE ACHET; 3) PACCAEAOBAHHUIO BO-
MHCKMX [PeCTYTIACHHI1; 1) 9KOAOTHYECKUM MPABOHAPYIIEHUSM; K ) TPAKAAHCKUM ACAAM.
B pstae caydaes elre 06pasyrOTCsI AeLIepHATHI I10 yOHICTBAM, KOMIIBIOTEPHBIM IIPECTYIIAC-
HusiM U 11p. COOCTBEHHO CACACTBEHHBIX YacTel B AIlIIAPaTax IIPOKYPATyphl HET. '

ITpaBoBas mosurus [enepassHoro npokypopa npu Pesepasbaom BepxosHOM
cyae IenepaasHas mpoxyparypa lepmannu 65142 ocHoBara B 1950 roay, mpuas Ha cMe-
Hy BepxosHoit mpokyparype. IaaBHbIN 0puC CEropAHSANMHeH IPOKypaTypsl mpu deae-
PaAbHOI CyAebHOI ITaaaTe pacrioaokeH B Kapacpya. Apyras BeTBb cyae6HOM HHCTAH-
IIMK POKYPaTypPhl HAXOAUTCA B Aeiniure.

ITpu ®eaeparrHOM BepXoBHOM CyAe eCTb reHePaABHBIN PpeAepaAbHBIH TPOKYPOP
U TIOAYMHEHHbIE eMy peAepasbHble IPOKypophl. IeHepasbHbIil PepepasbHbIN IpoO-
Kypop mpu OepepasbHOM CyAe HAXOAHTCS TIOA BAACTBIO $pEeACPAABHOTO MUHHCTPA
focTunuun’. C 17 Hos6pst 2011 1. 110 HacTOsIIIee BpeMsI AOAKHOCTD TeHePAABHOTO e-
AepaapHoro npokypopa OPT sanmmaer Xapaab Panre.

TeHepaABHBII IPOKYPOP UCIIOAHSIET CBOM $YHKI[HHU KaK IIPEACTABITEAb OOBUHe-
HIS Ha CyA€OHBIX IIpoLjeccax B (peAepaAbHOM CyAeOHOM MAAATOM, & TAKOKe KAK IIPeA-
CTaBUTEADb CACACTBEHHOTO OpTaHa B IIOPSIAKE, YCTAHOBAGHHOM YTOAOBHO-ITPABOBBIM
3akoHopaTeAabcTBOM OPI" Hapsiay ¢ 3eMeAbHBIME TPOKypaTypamu. lenepaanhsrit Qe-
A€PaAbHBII IPOKypOp HazHadaeTcs1 I Ipe3anAeHTOM CTpaHbI IO IPeACTaBACHHIO MUHH-
CTpa IOCTHIME U ¢ 0p0bpenst Bynaecpara. B TakoM ke opsiAKe Ha3HAYAIOTCS HHBIE
(l)eAepaAbeIe HpOKypOpr. HPOKYPOPI)I SIBASIKOTCSL I'OCyAapCTBeHHbIMI/I YMHOBHHUKAMU,
TAQBHAs X 33Aa9a — OCYIIeCTBACHHE YTOAOBHOTO ITPECACAOBAHILL.

T'enepaarnbIil peaepasbubiii npoxypop npu OepepasbHoM BepxoBHOM cyae Ha-
XOAUTCS B 00AACTH rocyaapcTBeHHo OesomacHocTu PepepaasHoit Pecrybanxu Tep-
Mauuu. OH UCIIOAHsIET 06I3aHHOCTH IPOKYPOPA IO YTOAOBHBIM A€AAM HAI[IOHAABHOMN
0€30I1aCHOCTH, 3aTPATHBAOLINM BHYTPEHHIOIO HAY BHEIIHIOW 6e30macHOCTh. [eHe-
PaAbHBIH PpepepasbHbI Ipokypop mpu OepepasbHoM BepxoBHOM cyae ocymecTBAseT
YTOAOBHOE IIPECAEAOBAHHE 32 IIPECTYIIACHIS IIPOTUB BHY TPeHHel 0€30IIaCHOCTH I'0-
cyaapcrBa (TIpH yrpose TeppOPUCTHYECKUX AKTOB) 3a PECTYTIACHHS IPOTUB BHEIIHe
6esonacHocTH (rOCYyAApPCTBEHHAS M3MEHA U HIMHOHAX ). Takke MPUHAMAET yYacTue
B IIPOLIeCCax, IePeCMOTpe U IPOLIEAYPAX 00XKAAOBAHI IIPH PACCMOTPEHHHU YTOAOB-
HBIX AeA B BepxoBHOM cype.

! Strafprozessordnung Bundesrepublik Deutschland
? Xaaunckuii A., Pepuxr A. Beeaenue B memenkoe npaso. — M.: Crapk, 2001.-767c.
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TeHepaABHBII IPOKYPOP Ha3HAYAET 00eP-IIPOKYPOPOB, Ha KOTOPBIX PACIIPOCTPa-
HsieTCsI 3aKOH O TOCYAAPCTBEHHBIX cAyKamux. K AnITy, Ha3Ha9aeMOMy Ha AOAKHOCTD
IPOKYpPOPAa, IPEABSIBASIIOTCS BBICOKHE KBAAUPUKAIIMOHHBIE TPeOOBAHIIs, KOTOPbIE
AHAAOTHYHBI TPEOOBAHUAM K CYABSIM. AAS 3aHSITHS 9THX AOAKHOCTEN HEOOXOANMO
HMeTb BBICIIIee IOPUAMIECKOe 00pa3oBaHUe, TPH TOAQ CTAXKUPOBKHY U CIIEIIUAAN3ALIHIO
CPOKOM OT TPeX AO IISITH A€T.

Pomogalova Yuliya Viktorovna,

Voronezh Institute of the Russian Federal Penitentiary,
assistant professor of civil and labor rights

E-mail: ypomogalova@yandex.ru

Institutions and bodies of the penal system
as part of the system state power

ITomozarosa FOrus Bukmoposha,

Boponexccxuti uncmumym @ CHH Poccuu,

doyenm Kagpedpul epaxdanckozo u mpydosozo npasa
E-mail: ypomogalova@yandex.ru

YupexpeHusa n opraibl YUC kak 3BeHO
CUCTEeMbl rocyapCTBEHHOMN BNacTun

Pe3yAbTaTI/IBHOCTb YI‘OAOBHOI'O HaKa3aHMWA U AOCTHDKEHHE ITIOCTaBAC€HHBIX nepeA
HUM IleA€fl 3aBHCST B TOM YHCAE H OT TOTO, KaK OHO OyAeT ucroaHeHo. IToaTomy ume-
JOIIeHCS CUCTeMe YTOAOBHBIX HaKa3aHHM KOPPeCIOHANPYeT GyHKIIMOHUPYIOIas yTo-
AOBHO-UCHOAHHTeAbHAS cucreMa (pasee — YHIC), HCIOAHSIONMAS 9TH HAaKa3aHUSL.

HOCKOAbe COCTaBASIOIIHIE YI'OAOBHO-I/ICHOAHI/ITCAI)HYIO CI/ICTeMy y‘{Pe)KAeHI/Iﬂ
nu OpFaHbI SIBASIIOTCSA I'OCyAapCTBeHHbIMI/I, HOCTOAbe nux 06H.Ia51 oeAb 1 06ﬂ3aHHOCTb
B cooTBeTcTBUH CO CT. 2 Koncruryuyuu PO — IIpU3HAHHE, COOAIOACHME U 3alUTa
IpaB U CBOOOA YeAOBEKa U IPAKAAHMHA. B TO e BpeMsl yUpesXxAeHUS U OpPraHEl, UC-
MOAHSIOIIYe HAKA32aHUS, UMEIOT KOHKPETHbIE [JeAH U 3AA4H, BBITEKAIOIIHe 13 3aHIMa-
€eMOTI'0 UMU MeCTa B CUCTEME HPaBOOXpaHI/ITeAbeIX OpFaHOB.

ConmasbHOE HazHAUeHHe yUpeskAeHHUiT 1 opraHoB YMIC onpeaeasieTcs, TeM 4ToO,
BO-HepBbIX, OHU SIBASAKOTCSI HEOT'bEMAEMbBIM anI/IﬁyTOM FOCYAapCTBeHHOI‘O MEXaHH3Ma,;
BO-BTOPBIX, OHU 3aBEPIIAIOT IPOLIeCC HEIIOCPEACTBEHHOTO IIPOTHBOAEHCTBISI IIpe-
CTYHHOCTI/I; B-TpeTbHX, B LIEASIX yCHeLHHOfI peCOHI/IaAI/ISaL[I/II/I HpeCTYHHI/IKOB nu r[pe-

! Co6panmue saxomopareancrsa PO. 2009. Ne 4. Cr. 445,
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AOTBpAIIeHHS PEITHANBA OHH B3AHMOACHCTBYIOT CO MHOTHIMH 'OCYAQPCTBEHHBIMH Op-
raHaMH ¥ OOIIeCTBEHHBIMU OOBEAMHEHISIMU KaK B [IEPUOA MCIIOAHEHHS YTOAOBHBIX
HAKA3aHMUIL, TAK U TOCAE UX 3aBepIIeHns .

B nponecce ncroAHeHNs yTOAOBHOTO HaKa3aHUS PEAAM3YIOTCS IIPAaBOOT paHHye-
HULS, BBIPOXKAIOLIHE er0 CYLHOCTD, YTO BCETAQ CBS3aHO C OTpaHUYeHHeM IPaB, CBOOOA
U 3AKOHHBIX HHTEPeCOB IpaxkaaH. [T09TOMY HOAOOHAS AESITEABHOCTb AOAYKHA He TOAB-
KO OCYIIECTBASITHCSI TOCYAQPCTBEHHBIMU OPTaHAMY, HO U OBITb yperyAUpOBaHa rocy-
AapcrBoM. ITpraem, kak mopuepkusaer ct. 71 Koncrurynuu P®, yroaoBHO-nCmoa-
HHTEABHOE 3aKOHOAATEABCTBO, PETAAMEHTHPYIOIee AAHHYI0 QYHKIIUIO TOCYAAPCTBA,
OTHOCHUTCS HCKAIOUHUTEABHO K Ipeporaruse Poccuiickoit Oepaeparnium, To eCThb ABASETCS
3aKOHOAATEABCTBOM (eAepaAbHBIM.

CoraacHo AeHCTBYIOIEMY 3aKOHOAATEABCTBY — CT.CT. 16 1 74 YTOAOBHO-HCIIOA-
HuTeARHOTO Kopekca PO? (panee — YUK P®D), cr.ct. 5-8 3axona PO oT 21 uroas
1993 1. N2 5473-1 «O6 yupesKAeHUSIX 1 OpraHAX, HCIIOAHSIOIINX YTOAOBHBIE HAKa-
3aHIS B BUAE AMIIEHUS CBOOOABI» 3, CT.CT. 7 1 8 PepepasbHOro 3akoHa OT 15 HroAs
1995 1. N° 103-®3 «O copepixaHUE IOA CTPAKEN IOAO3PEBAEMBIX U OOBHHSIEMBIX
B COBEpIIeHNH PECTYIACHHIT» *, — YyTOAOBHO-MCIIOAHUTEABHYIO cucTeMy (Aaree —
YUC) obpasyror:

1) YUIPEKACHHS], HCIIOAHSIONINE HAKa3aHUs U BKAIOYAIONIHE: YTOAOBHO-HUCITOAHH-
TeAbHbIe MHCIIEKITHY; UCIIPAaBUTEABHbIE IIEHTPBI; apeCTHbIe AOMA; HCIIPAaBUTEAbHbIE
YYPEKAEHHS, KOTOPBIMH BBICTYTIAIOT UCTIPABUTEABHbIE KOAOHHH (KOAOHHH-TIOCEAE-
HUSI, HCIIPABUTEABHbBIE KOAOHUH O0IIIeT0 PesXIMa, HCIIPABUTEAbHbIE KOAOHH CTPOTrOro
PeXHMa, HCIPaBUTEAbHBIE KOAOHHU 0CO60ro pemHMa) , BOCIIMTaTeAbHBIE KOAOHHH,
TIOpbMBI, Ae4eOHble HCIPABHTEAbHbIE yIpeskAeHus (Aede6GHO-poPHAAKTHIECKHE
YIPEXACHHUS BBITOAHSIOT (YHKITMHI HCIPABUTEABHbIX YUPEKACHHI B OTHOIIEHNH Ha-
XOASIIUXCSL B HUX OCYXKACHHBIX);

2) TepPUTOPHAABHBIE OPTaHbI yTOAOBHO-HCIIOAHUTEABHOMN CHCTEMBI;

3) deaepaAbHbBIl OpraH yroAOBHO-HCHOAHUTeAbHOMN cuctembl (DepepasbHas
CAyx6a UCTIOAHEeHHS HakasaHuil Poccum).

B yroaoBHo-ucnoannTeABHYIO CHCTeMY IO pemenuio IIpaBureancrsa PO moryT
BXOAHTD CACACTBEHHbIE H30ASTOPDI, IIPEAIIPISTHS, CIIELIMAABHO CO3AAHHBIE AAS 0be-
CIIeYeHHSI AeSTEABHOCTH YTOAOBHO-UCIIOAHUTEABHOM CUCTEMBI, HAyYHO-UCCACAOBA-
TEAbCKUE, IPOEKTHBIE, MEAULIMHCKIE, 00pa30OBaTeAbHBIE M HHbIE OPTAaHU3ALIUML.

! YroAOBHO-HCTIOAHUTEADHOE npaso: Yueb.: B 2 1./TTop o6my. pea. FO. . Kaannnna; Hayu. pea,.
A Tpumko, M. I1. MeaenTbes. - 2-e u3A,., McIip. - Pa3anb: Akapemus npasa U yrnpaBaeHus MuHocra
Poccun, 2008S. - T. 1: O6mas gyacTp.

2 C3Pd. 1997.Ne 2. Cr. 198.
3 Bepomocru CHA uBC P®. 1993. N2 33. Cr. 1316.
4 Cob6panne sakoHopareabctsa PO. 1995. N 29. Cr. 2759.
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B HacTosiIIiee BpeMsi OCYIeCTBASIIOTCS. MEPOIPHSTHS IO PEAAN3AIIMH IIOAOXKEHNUIT
Konnenmuy pasBuUTHS yTOAOBHO-HCIIOAHUTEABHOM crcTeMbl Poccuiickoit Depeparum
402020 r0A3, yTBepXKAHHOM pactiopspkerneM I Ipasuteancrsa PO ot 14 0KT5I6P51 2010r.
Ne 1772-p" (aanee — Konnermms passurus YVIC a0 2020 I.), COTAACHO KOTOPOH €03~
AQIOTCSI IIPABOBbIE M OPTAHU3ALOHHBIE YCAOBHS AASL 3AMEHbI CYIIIeCTBYIOIIe CHCTeMbI
HCIPABUTEABHbIX YIPEKASHHI Ha 2 OCHOBHBIX BUAQ YUPEXACHUI — TIOPbMbI (06Luero,
YCUAGHHOTO 1 0CO60TO PEXXUMOB) M KOAOHUU-TIOCEAEHHS (C OOBIMHBIM U YCHAEHHBIM Ha-
GAIOACHHEM) TIPU COXPAHEHNH YIPESKACHHI, CO3AAHHBIX AASL BBITOAHEHHS CIIELIHAABHBIX
3aAa4, — Ae4eOHO-HCIIPABUTEABHBIX H AeUeOHO-IPOPHAAKTHUECKHX, & TAKKE IpeoOpasy-
IOTCSI BOCITUTATEABHBIE KOAOHUY AASI HECOBEPIIEHHOAETHHX B BOCITUTATEABHbIE I{eHTPbI
AASL AMII, COBEpIIHBIIMX IPECTYIIACHIE B HECOBEPIIEHHOAETHEM BO3pacTe.

Opransr u yupexaerns YVIC npeacTaBAsOT co60it eAUHYI0 GpeAepaAbHYIO LIeH-
TPAAM30BAHHYIO CHCTEMY, KOTOPAsl XapaKTePH3yeTCsl CAEAYIOIINMHU YePTaMU: HAAU-
YUEM DACMECHTOB; CY6OPAHH3HI/IOHHI)IMH nu KOOPAI/IHaLH/IOHHbIMI/I CBA3SMHU DACMEHTOB;
[JeAOCTHOCTBIO; KaueCTBEHHBIM CBO€OOpasueM U OTHOCUTEABHON CAMOCTOSITEABHO-
crbio0. BMecTe ¢ TeM, OHA IIpeACTaBAsIET COOOI 3BeHO CHCTEMbI FOCYAAPCTBEHHBIX Op-
raHOB UCITOAHHUTEABHOM BAACTH. I1pu BrImoAHeHNH cBOMX QpyHKIMIT areMeHTHl YIC
BCTyHa}OT B YHpaBAeH‘IeCKHe U MUHbI€ OTHOILIEHUS (BHyTPI/ICI/ICTeMHbIe nu BHeH.IHI/Ie)
C paBAI/I‘IHbIMI/I FOCYAapCTBeHHbIMI/I OpI‘aHaMH, O6H.[eCTBeHHbIMI/I (l)OpMPIpOBaHHﬂMH,
KOAAEKTHUBAMH 1 OTAGABHBIMHU I'PAKAAHAMU.

B cocraB @ CHH BxopuT 87 TeppUTOPHAABHBIX OPraHOB:

— ThaBusle ynpaBaenus QepeparbHOR CAYKOBI HCIIOAHEHIS] HAKA3AHMUI IO Cy0'B-
exram Poccuitckoit ®epepanun (16);

— Ynpasaenus QepepasbHOI CAYXKOBI HCIIOAHEHMS HAKA3AHUI [0 CyOBeKTaM
Poccuiickoit Depeparnun (62);

— Oraeast PepeparbHOI CAYIXOBI HCIIOAHEHNS HAKA3aHUH 1o cyObekram Poc-
cuiickoit Gepeparm (2).

TeppUTOPHAABHBIE OpPraH YTrOAOBHO-UCIIOAHUTEABHOH CHCTEMbI CO3AAETCS
OCHH Poccun Ha TeppuTOopuu Kaxxporo cybsekra Poccuiickoit Qepepanuu. On
He TOABKO PYKOBOAHT ITOABEAOMCTBEHHBIMU YIPEXACHISIMH, HCIIOAHSIOIUMH HaKa-
3aHH, a TaloKe crienoapaspesennsmu YVIC 1o KOHBOMPOBAHUIO, HO U B MHTepecax
Pa3BHUTHS COLIUAABHOI Cepbl yrOAOBHO-HUCIIOAHUTEABHOI CHCTEMBbI, 2 TAKXKe IPUBAE-
IeHIS OCY>KACHHBIX K TPYAY MOXKET CO3AABATD [IPEATIPUSITHS AKOOBIX OPraHU3ALHOHHO-
HpaBOBbIX (l)OpM, Y‘IaCTBOBaTb B X CO3AQHUH U ACSITEAPHOCTH Ha HpaBax y‘-IpeAI/ITeASI,
a TaK>Ke B YHpaBAeHI/II/I HNMHU.

PyKOBOACTBO YYPEXAECHHSIMU C OCOOBIMU YCAOBHSIMU XO3SIFICTBEHHOM AESITEAD-
HOCTHU MOXET OCYIIeCTBASIThCSI TEPPUTOPUAABHBIME OPTaHAMHU YTOAOBHO-HCIIOAHH-

! Cobpanue saxonopareancrsa P®. 2010. N¢ 43. Cr. 5544.
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TEABHON CHCTEMBI, CO3AAHHBIME (€3 yueTa aAMIHICTPATHBHO-TEPPUTOPUAABHOTO
A€AeHIIs], [I0 COTAACOBAHUIO C OPTaHAMH OCYAQPCTBEHHOM BAACTU CyOBeKTOB Poc-
cutickort Pepepanum, Ha TEPPUTOPUAX KOTOPHIX PACIIOAOKEHDI YKa3aHHBIE YIPeK-
AEHISI, U HaXOASITHMHUCS B HEITOCPEACTBEHHOM IIOAYHMHEHHNH (peAepasbHOTO OpraHa
YTOAOBHO-UCITOAHUTEABHOM CUCTEMBL

ITo cocrosnmio Ha 1 suBaps 2013 I. B COCTaB yrOAOBHO-UCIIOAHMTEABHOMN CUCTEMbI
Poccurickoit Pepeparnun BXOALT' 739 HCIPaBUTEABHBIX KOAOHHIA, B KOTOPBIX COAEP-
skutcst $85,0 ThIC. YeAOBEK, U3 HUX:

— B 130 KOAOHHSX-TTOCEAEHUSAX OTOBIBAAO HakazaHue 39,5 ThIC. 4€AOBEK;

— B S HCIPaBUTEABHBIX KOAOHISIX AASI OCY>KACHHBIX K IO)KH3HEHHOMY AUIIEHUIO
cBO60ABI 0OTOBIBAAO HaKazaHue 1819 yeroBek;

— B 230 cAGACTBEHHBIX HU30AITOPaX M 165 noMemeHNsIX, PyHKIMOHUPYIOIHX B pe-
JKHMe CAEACTBEHHDIX U30ASITOPOB IIPH KOAOHHSIX, COAEPYKaA0ch 113,6 Thic. 4eAOBeK;

— B 7 TIOpbMax OTOBIBAAO HakasaHue 0,9 ThIC. YeAOBeK;

— B 46 BOCIIUTaTEABHbIX KOAOHHUSIX AASI HECOBEPIIEHHOAETHHX 2,2 THIC. YeAOBEK.

Ipu >xeHCKUX KOAOHMSX QYHKIMOHUPYIOT 13 AOMOB pebeHKa, B KOTOPBIX IIPO-
sxuBaeT 714 aperent.

MepuLHCKOE 06CAY>KUBAHUE OCY>KAEHHBIX M IOACAEACTBEHHBIX 00€CIIeYMBAIOT
133 GOABHHUIIBI PA3AHYHOTO IPOPUAS, MEAUIIMHCKYE JACTU HAH 3APABITYHKTHI B KOXK-
AOM yUpeXAeHHH, 59 AedeOHBIX HCIIPABUTEABHBIX yIPEXKAEHHIT AASI OOABHBIX TyOepKy-
Ae30M, 9 AedeOHbIX HCIIPABUTEABHBIX YIPEKACHHUI AASL OOABHBIX HAPKOMAHUETL.

B cocraB YU C Taxoke BXOASIT:

— 2459 yroAOBHO-UCIIOAHUTEABHBIX HHCIIEKIIUH, B KOTOPBIX COCTOAT Ha y4eTe
465,7 THIC. YeAOBEK, OCY>KACHHDIX K HAKA3aHUAM, HE CBSI3aHHBIM C AULIIEHIEM CBOOOAD;

— 53 rocyaapCTBeHHBIX YHUTAPHBIX IPEATIPHATHI HCIIPABUTEAbHBIX YIPEXKACHHI;

— 587 11leHTPOB TPYAOBOI AAANTALIUK OCY>KACHHBIX;

— 52 AeuebHO-, 41 y4e6HO-TIPOUZBOACTBEHHBIX MACTEPCKIIX.

B cocraBe YVIC aefiCTBYIOT 8 yupexXAeHHUIT BBICIIETO IPOPECCHOHAABHOTO 006-
Pa30BaHMs, MHCTUTYT MOBBIIIEHHS KBAAUPUKAIIUH, HAYIHO-HCCAEAOBATEAbCKHI HH-
CTUTYT yTOAOBHO-HCIIOAHHUTEABHOM CUCTEMBI, HAYYHO-UCCACAOBATEAbCKUI HHCTUTYT
HMHPOPMAIMOHHbIX TEXHOAOTHH.

Ha ocnosanuu cr. 13 3akona PO «O6 yupexAeHHSX ¥ OPraHax, HCIIOAHSIONIMX
YTOAOBHbIE HAKA3AHIS B BUAE AMIIEHISI CBOOOABI>» YUPEXKAESHIS, HCIIOAHSIOIIIe HaKa-
3aH¥sL, 00SI3aHbI, B YACTHOCTH, 00€CIIeYNBATh UCIIOAHEHHE YTOAOBHO-HUCIIOAHUTEABHO-
ro 3akoHoAaTeAbcTBa Poccuitckoit Qepepariun 1 CO3AABaTh YCAOBUS AAS OOeCIIeYeH s
IPABOIMOPSIAKA U 3AKOHHOCTH, 0€30IIaCHOCTH OCY)KACHHbIX, @ TAKKE IIEPCOHAAR, AOAXK-

! Tiopemubtit nopraa Poccun [ Daexrponnstit pecypc]. - Pesxum pocryma : http://prisonlife.ru/
analitika/161-ugolovno-ispolnitelnaya-sistema-rossii-kratkaya-harakteristika-po-sostoyaniyu-na-
1-yanvarya-2013-goda.html#.UrCI4 --Gicw (aara o6pamenus 17.12.2013).
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HOCTHBIX AUI] U TPAYXKAQH, HAXOASIIUXCS HA UX TEPPUTOPUAX. CrieniMaAbHbIN Xapakrep
HOCHT AESTEABHOCTb OPTaHOB M YUPEKACHHI YTOAOBHO-MCIIOAHUTEABHON CHCTEMBI
[0 YCTAaHOBAEHHUIO HAA30Pa 32 AUIJAMH, OCBOOOXKAESHHBIMU U3 MECT AULIEHHUSI CBOOO-
ABI, TAK KaK OHA COTIPsDKEHA He CTOABKO C IPUMeHeHHeM Mep IPHHYKACHHS, CKOABKO
C HeOOXOAUMOCTBIO COLIIAABHOMN PeabUANTAIIMI IOAHAA3OPHDIX AHL} I OKA3aHUSI UM
TIOMOIIX B TPYAOBOM 1 6BITOBOM YCTPOMCTBE.

Peaamnsyercs npunsaTas B 2010 roay KoHrjenmms pasBUTHS CHCTEMbI OXPaHBI Y-
pexpennit YVIC Ha meproa Ao 2020 roaa, mpeaycMaTpUBaionias OTKa3 OT MHOTOMe-
TPOBBIX Py0esxxel, OIIOSICHIBAIOLIVIX HCIIPABUTEABHBIE TIPEKACHILS, H IIEPEXOA K HOBBIM
COBpPEMEHHBIM CHCTeMaM, OCHOBY KOTOPBIX OYAYT COCTAaBASITh TEXHHYIECKHUE H IIPO-
IpaMMHbIe CPEACTBA OXPaHBIL.

VauThiBasi pacnoAoKeHHe BHOBb CTPOSIIIUXCS 3aTPKAEHUI, [leAecO06pasHO
CO3AATh HAAEXKHYIO 30HY OOHAPY>KEHUS Ha IIOACTYIIAX K TPYAHOIIPEOAOAUMOMY 3a-
IPAKAEHHUIO, COCTOSIIIYIO U3 ABYX-Tpex pybexeil. Bce aTo, BKyIie ¢ mopcucTeMoil Bu-
AEOHAOAIOAEHIISI, II03BOAHUT IAPAHTUPOBAHO OOHAPY)XUTH HAPYIIUTEAS, 3aTPYAHHUTb
eMy IepecedeHue 3alpeTHOH 30HbI M, CAeAOBATEABHO, IPOU3BECTH €To IlepexBar H 3a-
Aep>KaHHe B ITPeAeAax IPaHuI] oxpaHseMoro obbpexra. OmpaBpasa cebst ycTaHOBKA
Ha KIIIT crcTeMbr KOHTPOAS M YTIPaBACHHS AOCTYIIOM, OCHOBaHHAs Ha aBTOMAaTHJe-
CKOH AeHTHHKAIMH AnLl, Tpoxopsmux yepes KIIIL ITosoxuresbHOE penmenye Bo-
IpOCa O IPUMEHEeHHHU CHCTEMbI HeAETAABHOTO 9AEKTPOIIOKOBOTO BO3ACHCTBIS MOXKET
C yCIIeXOM 3aMEHUTb HeOOXOANMOCTD IIPUMEHEHHS OPYXKUst ',

Ha ocHoBanuu aHaAM3a HOPMAaTUBHBIX IIPEANMCaHMI TA. 21 YroaoBHO-TIpoLjec-
cyaabHOro kopekca PO? (panee — YIIK P®) «O6uiue ycAoBUs MpeABAPUTEABHO-
ro paccaepoBanus» pasp. VIII «IIpeaBapuTesbHoe paccaepoBanme» M IL S 4. 2 CT.
157 YTIK PO MOXHO 3aKAIOUHTD, UTO yIacTHe yupexpeHuit u opranos YHC B yro-
AOBHO-TIPOIIECCYaAbHON AGATEABHOCTH OTPAaHHYMBAETCS AWML IPOU3BOACTBOM HEOT-
AO>XHBIX CACACTBECHHBIX AeﬁCTBHﬁ II0 YTOAOBHBIM A€AaM, I10 KOTOPI)IM HPOI/I3BOACTBO
[IPEABAPUTEABHOTO CACACTBIISI 00s13aTeABHO. B IjeAsIX yCTaHOBAEHMS OAHOZHAYHOTO
TOAKOBAHUS COACPIKAHIS TePMHUHA <HEOTAOXKHbBIE CACACTBEHHbBIE ACHCTBHS> IjeAe-
CO00Pa3HO 3aKOHOAATEABHOE OIIPEACACHIe YETKOTO UX ITePedHsI.

BmecTe c TeM B HacTOsIIee BpeMsI B yTOAOBHO-HCTIOAHUTEABHOH CHCTEMe OCTaeTC s
HepaspelleHHbIM psia IpobAeM:

! Taprman I [Tepesoa yupesxpennit YUIC Ha mporpeccusHbie CrocoGbl OXpaHBI B PAMKAX
peasmsanuy KOHIEMIMU OXpaHBI YYPEKAEHUH YrOAOBHO-MCIIOAHHUTEABHOM CHCTEMbI HA IIEpPHOA
402020 roaa (ombrr YO CUH Poccuu no KpacrostpckoMy kpato) / / YroAOBHO-HCTIOAHHTEABHAS CHCTEMA
Poccuiickoit Pepepariun B yCAOBHAX MOACPHHU3AIMHI: COBPEMEHHOE COCTOSHHE U IePCIIeKTUBBI Pa3BHTHS
: 6. AOKA. yuacTHUKOB MexayHap. Hayu.-npakT. kon¢. (Pssanp, 22-23 Hos6. 2012 1.) : B 4 T. - Pasanb :
Axapemuss ®CHH Poccuy, 2013. - T. 1. C. 79-84.

% Cobpanue 3akonopareascrsa P®. 2001. Ne 52 (u. T). Cr. 4921.
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1. C Ka’XABIM FOAOM ITOBBIIAETCS KPUMHHOTEHHOCTD KOHTHHTEHTA B YUPeX-
aeamax YHIC. Cerprme 700 Toic. rpaxkpaH Haxoparcs B CH30 u mecrax anmenus
cBO6OADIL, MHOTHE — 32 IIPECTYIAEHHUS, He IIPEACTABASIOIIE GOABIIION COLIMAABHOM
1 00IeCTBeHHOM OTIACHOCTH.

2. Heobxopumo passusars mpousBoAcTBo YIIC, koTopoe MOTAO 65l AQTh AO-
TIOAHUTEABHBIE CPEACTBA AASI PUHAHCHPOBAHHS HEOTAOXKHBIX HYXKA CHCTEMBI.

3. Tlo-mpexHeMy aKTyaABHBIM OCTAETCS BOLIPOC IpecTinKa cAyx6s1 B YHIC, co-
ITMAABHOH 3aIUIIEHHOCTH ee COTPYAHHUKOB.

4.  Heo6XOAMM HOBBLI 3aKOH 00 YyTOAOBHO-UCIIOAHUTEABHON crcteMe. COMHHU-
TEABHBI TAKXKe MPEAAOKEHHS O CO3AAHHHU BMECTO ACHCTBYIOIUX YTOAOBHO-UCITOAHH-
TEAbBHBIX MHCITEKIJHI CAY)K6 npoGaunn CO CCHIAKOM Ha €BPOIECKHI OTIBIT ¥ TPHHATHIE
B 2010 r. EBpomnefickue mpaBuaa o npoGauyml. Beap, kak ykaszaHO B 9TOM AOKYMEHTe,
KOTOPBIIL CaM IT0 cebe MMeeT peKOMEHAATEABHBII XapaKTep, II0A «CAYXXO0I IpoOaruu
MOXKeT [IOHIMATBCSI AF0GO€ BEAOMCTBO, IIPEAYCMOTPEHHOE 3aKOHOM AASI HCIIOAHEHMS
B 00ILIIeCTBe HAKA3aHUIL M MeP, IIPEAYCMOTPEHHbIX 3aKOHOM U Ha3HAYeHHBIX IIPABOHA-
PyIIUTEAI0>. B CBSI3H € 9THM CA€AyeT TOBOPHTD 00 AKTYaABHOCTHU AAABHENIIETO YKpe-
IIA€HHST YTOAOBHO-MCIIOAHUTEABHBIX HHCIIEKIIUIT B HATIPABACHHH IIPe0OPa3OBAHIS X
B3(PeKTUBHOE «BTOPOE KPbIAO> POCCHICKON YTOAOBHO-UCIIOAHUTEABHOM CUCTEMBL.

S. B opraHM3anuu U OCyIIeCTBAEHUH OLIEPATHBHO-CAYKeOHOM AeSTeABHOCTH,
HAIPaBAEHHOM Ha ITPEAYTIPEeXXACHHE IIPECTYIIACHUH CO CTOPOHBI OCY>KACHHBIX, CyIIle-
CTBYeT psiA IPOOAEM, HETaTHBHO BAISIOIINX Ha ee Pe3yAbTaTHBHOCTD. K HIM MOXXHO
OTHECTH, HaIlpHMep, TO, YTO 3a4aCTYIO B BOCITUTATEAbHYIO KOAOHHUIO HeCOBEpIIeH-
HOAETHHeE OCy>XAeHHbIe TocTynaioT u3 CH30, rae y HUX 1TOA BAMSIHHEM B3POCABIX
IPEeCTYIHUKOB, 0COOEHHO MMEIOIHX 3HAYUTEABHBIN KPUMUHAABHBII OIIBIT, CPOp-
MHPOBAAOCh OTPHIlaTeAbHOE OTHOIIEeHHe KaK K coTpyaAHHKaM YVIC, Tak 1 K HOPSIAKY
OTOBIBaHMS HaKasaHws. I1Ipo6AeMOit OpraHU3aIMI H OCYIIECTBACHIS AESITEABHOCTH
OTIepaTHUBHBIX IOApa3AeAeHUH B MY Taioke SBASETCS HECBOGBPEMEHHOCTDb H OTCYT-
CTBHE CHCTEMaTHYHOCTH ITOCTYIACHUSI HHPOPMAITHH, HEHCIIOAb30BaHNE B TIOAHOM
Mepe KapTOTeK, )KYPHAAOB, SAeKTPOHHBIX 6a3 AQHHBIX.

! Espomneiickue mpasuaa o mpo6anuu: Pexomenpanust CM/Rec (2010) 1 Komurera murucrpos
rocyaapcrsam - uaeHam Cosera Esporst o npo6auuu (npunsra Komurerom MunucTpos 20 sHBaps
2010 roaa Ha 105-M 3acepanuy samectuteseit MunncTpos)/ / Aoxymentst Cosera Epornsi, kacaromuecs
HCIIOAHEHNsT HAKA3aHUI U HHBIX Mep YTOAOBHO-IIPABOBOTO XapaKTepa, 00paleH s C IPABOHAPYIIHTEASIME
H COAEPXKAHHSI TTOA CTPAXKEF TIOAO3PEBaeMbIX i OOBUHSIEMBIX B COBEPIIEHNH IIPECTYIACHHUIT: COOPHHK
AoxymenToB Cosera EBpomnsi/cocr. u niep.: B. B. ITepsossanckuit, H. B. Xyropckas. - M.: PRI, 2011.
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CpaBHUTENbHO-NpPaBOBaA XapakTepucTmuka
pacTopXxeHus 6paka B YKpanHe u AHrnun

HHCTHTYT pacTOp)KeHHUst 6paKa SIBASIETCS] OAHMM U3 BAXKHEHIINX 1 BAUSITEAbHEH-
IIMX HHCTUTYTOB CeMeMHOro MpaBa He TOAbKO YKPaHHbI, HO U APYTHX Pa3BUTBIX CTPaH
MHpa. AOCTAaTOYHO HHTEPECHBIM OYAET PACCMOTPETD U CPABHUTD OCHOBAHHS U 0COOEH-
HOCTHU PacTOp>KeHHs1 Opaka B YKpauHe i B AHTAUH.

Wrak, B yKpaMHCKOM CeMeHHOM ITpaBe M COTAACHO ACHCTBYIONIeMY 3aKOHOAATEAD-
CTBY, @ UMeHHO IyHKTYy 2 crarbu 104 Cemeitnoro xoaexca Yxpannst (paanee — CK
YKpauHBbL), IPH XU3HU CYIIPYTOB 6PaK MOXKET OBITb IPEKPAIeH BCAEACTBHE BOACH3b-
SBAEHHS OAHOTO HAH 060HX CYIIPYTOB ITyTeM ero pacTopxkenus (passopa) '. Tepmusst
«pacTop>keHHe Opaka>» U <Pa3sBOA>» PACCMATPUBAIOTCSA B TEOPUH YKPAHHCKOTO Ce-
MeHHOro0 IpaBa ¥ NPUMEHSIOTCS B IIPaBOIPHMEHUTEAbHOM pakTuke opranos 3AI'Ca
H CYAOB KaK CHHOHHMBI .

! Cimeitnnit kopexc Yxpainu, Bisomocri Bepxosroi Paau Yipainu (BBP), 2002, N¢ 21-22, cr. 135.

% Ilusiabke Ta cimeitie mpaso Ypainu: miapy+./3a pea.. Xapurorosa €.0, Toay6esoi H. 10, - K.:
IIpaBosa epnicts, 2009. - C. 918.
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B oranure oT yKpaHHCKOro Ipasa B AHTAUY IIPUMEHSIETCS TOABKO OAUH TePMUH
AASL OTIPEACACHHSI IOHATUS «PACTOpXKeHHe bpaka» — «divorces>, TO ecTh Pa3BoA.
Bompoc pa3Bopa B AHTAUM He PEryAUPYyeTCsl KAKUM-AMOO CIeLIMaABHBIM 3aKOHOM,
aKTOM HAU TIOAOXKEHHEM, HO CYLIeCTBYIOT HEKOTOpBIE aKTbl, KOTOpPbIE COAEpPKaT
B cebe HOPMbI, PEryAHPYIOIHe TIOPSAOK K IIPOIIeCC PAa3BOAQ, 3 IMEHHO «AKT O pas-
BoAe> oT 1857 roaa (Divorce Act of 1857)", «PegopMUpOBaHHBI aKT O Pa3BOAE>
¢ 1969 ropa (Divorce Reform Act of 1969) u Ap-

CoraacHO AHCTBYIOMEMY 3aKOHOAATEAbCTBY YKPaHHBI, a UMeHHO cTatbe 105 CK
YKpauHbI, IpeKkpaleHne Gpaka IyTeM ero pacTOP)KeHNUs IPOMCXOAUT: a) TI0 COBMECT-
HOMY 3aBA€HHIO CYTIPYTOB HAM OAHOTO U3 HuX (crarbu 106, 107 CK Ykpauusi), 6)
110 061meMy 3asBACHHIO CYTIPYTOB Ha OCHOBaHUH pemenus cypa (crarbs 109 CK Ykpa-
VIHbI) B) TI0 HCKY OAHOTO M3 CYTIPYTOB Ha OCHOBaHMHM pemenus cyaa (crarbs 110 CK
Yxpannsr) 2. Kpome Toro, 6pak MoxeT 6bITb PaCTOPTHYT MO MOCTAHOBACHHIO OPTaHa
3AI'Ca MAH ITO peleHHtIO CYAQ.

Urax, pacTopskenue 6paka npoucxopaut opranom 3AI'Ca: 1) 1o sassaenuro cymnpy-
T'OB, KOTOPbIe He UMEIOT AeTeil (B TAKOM CAy4ae OpraH FOCYAAPCTBEHHOMN PeruCTpaLuu
AKTOB I'PAXKAAHCKOTO COCTOSIHUS COCTABASIET AKTOBYIO 3aIIHCh O PACTOPXKEHHH OpaKa
IIO MICTEYEHUH OAHOTO MeCSIIIA CO AHS MTOAAYH TAKOTO 3asIBACHHS], €CAM OHO He OBIA0
orossano)>. CoraacHo 4acru 3 crarbu 106 CK Ykpansst 6pak pacTopraercs He3aBu-
CHMO OT HAAHYIS MEXAY CYIIPYTaMH UMyIeCTBEHHOTO CIiopa. Takoi II0AXOA KasKeTcst
BIIOAHE OITPaBAAQHHBIM. FI3BeCTHO, YTO pacCMOTpPeHHe CYAAMHU UMYIIIeCTBEHHBIX CIIOPOB
MEXAY CYIPYTaMU HepEAKO IMeeT AAUTEeAbHBII xapakTep. UTo e KacaeTcst ©X AUMHBIX
OTHOIIEHUH, TO OHH Ha MOMEHT OOpAIeHHs B CYA, KAK [IPABHAO, Y)Ke HEIIOIPaBUMO
paspymeHbL H03TOMy HET CMbICAQ UCKYCCTBEHHO CBA3bIBATD BOIIPOCHI UMYIIECTBEH-
HOTO CIIOpa C BOIIPOCOM IpeKpamjeHnst 6paka. Huuro He moMenraeT cymnpyram u mocae
pacTopskeHus 6paka pelnaTh CIIOPHble BOMPOCHI B OTHOIEHHH UMYIIecTBa B cyae*. 2)
IIO 3asIBAEHHIO OAHOTO M3 CYIPYTOB €CAM BTOPOM U3 CYNPYTOB IPU3HAH 0e3BeCTHO
OTCYTCTBYIOLIUM HAU HEAEECIIOCOOHBIM .

B ApyTHX ABYX CAyYasIX PaCTOPIKEHISI OpaKa OCYIIeCTBASIETCSI, HEIIOCPEACTBEHHO,
CyAOM.

B coorBercrBuu co crarseit 109 CK Yipaunsr 6pak MoXeT GbITh paCTOPTHYT
II0 COBMECTHOMY 3asIBA€HHIO CpryI'OB Ha OCHOBAaHHUU PeH.IeHI/UI Cyaa. B rakom CAY-

! Marriage and Divorce Laws of the World, Edited by HYACINTHE RINGROSE, D. C. L. Author
of “The Inns of Court”, 2009 - p. 17.

2 Cimeitamit Kopekc Ykpainu, Bisomocri Bepxosroi Papu Yipainu (BBP), 2002, Ne 21-22, cr. 135.
3
Tam sxe.

* Cimeitne mpaso Ypaiun: liapyuruk/A. M. Bapanosa, B. 1. Bopucosa, L. B. JKuainkosa Ta in.;
3a sar. pep. B. I. Bopucosoi ta L. B. XKuainxosoi. — K.: IOpiaxom IuTep, 2004. — C. 101-102.

S Cimeitamit Kopekc Ykpainu, Bisomocri Bepxosroi Papu Yipainu (BBP), 2002, Ne 21-22, cr. 135.
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4ae, CyIpyIH, Y KOTOPBIX €CTh AETH, UMEIOT IIPABO IIOAATH B CYA 3asiBACHME O pac-
TOp>KeHHU Opaka BMECTe C IMCbMEHHBIM AOTOBOPOM O TOM, C K€M U3 HUX OYAyT
IPOXXUBATh ACTH, KAKOE yJacTHe B 0OeCledeHUH YCAOBHI UX SKU3HH OyAeT Ipu-
HUMATb TOT U3 POAUTEAEN, KTO OYAET IPOXKMBATD OTAEABHO,  TAKXKE 00 YCAOBUSIX
OCYILIeCTBACHHUS UM [IPaBa HAa AUYHOE BOCIIUTAHUE AETEN. AOTOBOP MEXAY CYIpy-
raMu O pasMepe aAMMEHTOB Ha pefeHKa AOAKEH OBITh HOTAPUAABHO YAOCTOBEPEH.
B CAyYae HEBBIIIOAHEHHUS 3TOIO AOFOBOpa AAMMEHTDI MOT'YT B3UMATbCI Ha OCHOBAHHHU
HCIIOAHUTEABHOM HaATICH HOTapuyca. CyA HOCTaHOBASIET pellleHUe O PACTOPKEHUH
Gpaxa, ecAn GyAeT YCTAHOBAEHO, YTO 3asBACHHE O PACTOPXXKEHHU Opaka OTBedaeT
AEVICTBUTEABHOI BOAU CYIIPYTa U CYIIPYTH, U 9TO IIOCAE PACTOPKeHUs 6paka He Oy-
AYyT HapyHleHbI HX AMYHBbIE 1 UMYIIE€CTBEHHDIC IIpAaBa, a TAKXKE HpaBa nux AeTeﬁ. CYA
[IOCTAHOBASIET PELIeHHE O PACTOPXKEHUH GPaKa [0 HCTEIEHIH OAHOTO MECSILIA CO AHS
[OAQYH 3asIBACHUSL. AO OKOHYAHUSI 9TOrO CPOKA SKEHA U My>K HIMEIOT IIPaBO OTO3BATh
3asBA€HHE O PACTOP)KeHHH Opaka’.

Cratps 110 CK YkpauHBI 3aKpernasieT IpaBo Ha IIPeAbSIBACHHE HCKa O PACTOP3Ke-
Huu 6paka. Heo6X0AMMOCTb HapeAeHNUSI OAHOTO U3 CYIIPYTOB, B AAHHOI CHTYaLUH, [Ipa-
BOM Ha OOpalleHNe B CYA CBSI3aHA C TEM, YTO HHAYe OH He CMOXET AOOUTBCSI pasBOAQ.
Beap 3acTaBuTh ABUTHCA B opraH 3AI'Ca AMII0, KOTOPOE He SKeAaeT 3TOr0, HEBO3MOXKHO.

CuTyanus ¢ pa3BoAa B AHTAUM AOBOABHO CHABHO OTAYAETCS OT yKpauHCKoi. Op-
HOI1 M3 IPUYUH 9TOTO PA3AMYMS, BEPOSTHO, SIBASETCS TO, 470 AHIAMS OTHOCHT K QHI-
AO-aMEePHKAHCKON CHCTEMe IIPaBa M PyKOBOACTBYETCS [IPEHMYLIECTBEHHO CYAEOHBIM
IPELeAEHTOM, B OTAUYUE OT YKpauHbl. TeM CaMbIM, 9TOT BOIIPOC SIBASETCSI AOBOABHO
HHTEPECHBIM AASL PACCMOTPEHUSL

CAaeayeT Ha9aTh € TOTO, YTO AHTAUIICKOE IIPABO COAEPXKUT HEKOTOPbIE OCHOBAHUS
U IIPUYUHBI AASl Pa3BOAQ, HO OHM PA3AMYHBI AASL MY>KUMH U SKeHIUH. AAs YKpauHbI
9TO AOBOABHO HEOOBIMHOE SIBA€HHE, KOTOpOe IpoTuBopednt crarbe 21 Koncrury-
uuu Yxpauus: (OcHOBHOTO 3akoHa YKpauHbI), KOTOpast IPOBO3TAAIIAET, 4TO BCe
AIOAH CBOGOAHBI M PABHBI B CBOEM AOCTOMHCTBE U IPaBax (T. e. He3aBUCHMO OT TOTO
MY>XYHHA 9TO HAH )KeHH.II/IHa) 2. I/ITaK) COTAaCHO aHI'AYIfICKOMY HPaBY, MYy>X4YHHa UMEET
TIPaBO Ha Pa3BOA, €CAH €0 JKeHa u3MenuAa emy (A husband is entitled to a divorce if his
wife has committed adultery). B T sxe BpeMs, %eHa He HMeeT IPaBa Ha Pa3BoA B CAyYae
TOABKO M3MEHBI MY>K4, 2 AHIIb B TOM CAyYae, KOTAQ My>K COBEPIIHA HHIIECT, ABOEXKEH-
CTBO, H3HACUAOBAHIE, COAOMUIO, 300 PUAUIO, U3MEHY B COYETAHUH C KECTOKOCTHIO,
HN3MEHY B COYE€TAaHHN C OCTAaBACHHEM JKE€HbI 663 YBAKHUTEADHBIX HPI/I‘II/IH B T€YCHUEC
ABYX AeT 1 6oaee (a wife is not so entitled unless her husband has committed incestuous
adultery, bigamy, rape, sodomy, bestiality, adultery coupled with cruelty, or adultery

! Cimeitnnit kopexc Yxpainu, Bisomocri Bepxosroi Paau Yipainu (BBP), 2002, N¢ 21-22, cr. 135.
% Komncrurynis Yxpainu, Bisomocri Bepxosroi Paau Ypaiau (BBP), 1996, N 30, cr. 141.
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coupled with desertion without reasonable excuse for two years or more) . Ho, HecmoTps
HA 9TO, )KeHa MOXeT IIOAYYHTb CBHACTEABCTBO 0 pasBoae (a decree of divorce) Ha ocHO-
BaHUU U3MEHBI COEAUHEHHOI1 C skecToKoCTbIo (adultery coupled with cruelty) Toabko
B TOM CAydYae, KOTAQ €CTh AOKA3aTEAbCTBA 9TOM JKECTOKOCTH, @ IMEHHO T€AECHbIe
IIOBPEKACHUSI HAY BPeA 3A0POBbIO, @ TAK)KE, KOTAQ €CTb YBOXKUTEAbHAS IIPUYMHA AASL
3aAepIKAHUS U YAEPXKAHHS OAHOTO U3 Cynpyros. Kpome T0oro, Heo6X0ANMBIM yCAOBHU-
eM ABAseTCS HKCUPOBaHUe KOAMYECTBA «aAKTOB XeCTOKOCTU> (acts of cruelty) myxa
Hap JKEHOM, UX AOASKHO OBITh He MEHee ABYX CO CTOPOHBI My>Ka. AKTOM XeCTOKOCTU
CO CTOPOHBI My>Ka TAKXKe CIMTAETCS [IePeAaa UM BeHePIUIECKHX 3a00AeBaHMUIL, IpU
0CO3HAHMH UM PaKTa ero 6OAe3HHU.

Cama mporeaypa pasBoaa B AHTAME TaK)Ke AOCTATOYHO HHTEPECHON U U3PSAHO
OTAMYAETCSI OT OTEYECTBEHHOI IPAKTHKY B 9TON 06AACTH.

CAeAOBaTeAbHO, [IPY HAAUYUY OCHOBAHUIT U IIPUYUH AASL Pa3BOAR, AHLIO, XKEAQI0-
LIjee [IOAYYUTb PA3BOA [IOAAET IIETHIIUIO B OTAGACHHE [10 ACAAM O 3aBELJAHNUSIX, PA3BOAAX
1 Mopckux Aeaax Bricmero Cyaa o npasocyauto (The application for a divorce is made
by a petition to the Probate, Divorce and Admiralty Division of the High Court of Justice).

AOCTaTOYHO HHTEPECHBIM SBASIETCS BOIPOC O HAMMEHOBAHUM CTOPOH B IIpOIlecce
0 pasBoae B Auranu. Tak, Auiio, o6pamaromeecs B Boicimit Cy o mpaBocyamro ¢ uc-
KOBBIM 3asIBAGHHEM Ha3bIBAETCS 3asBUTEAD (the petitioner), a AUIIO IPOTHB KOTOPOTO
o6pamiaercs B CyA 3asABUTEAb Ha3bIBaeTCsl OTBeTUHK (the respondent). Auto, ¢ xoTo-
PhIM, TIO MHEHHIO My>Ka, H3MeHHAR SKeHa Ha3bIBaeTCs COOTBeTUHK (the co-respondent).
A AUI10, C KOTOPBIM, IO MHEHUIO YKEHbI, UK3MEHUA MYK, He IBASIeTCS yYAaCTHUKOM B AeA€
(The person with whom a wife alleges her husband has committed adultery is not a party to
the suit). Tem He MeHee, KeHIUHA, KOTOPasi GbIAA yAMYEHA B CBSI3H C My’KeM, IO CIIeTjH-
AABHOMY PELICHHIO MOXKET [IOAYYHUTD paspelleHre Ha yIacTHe B CYAeOHOM mporiecce
B KaueCTBe CTOPOHSI (as an intervener)?.

IToaaua meTUIMU SABASIETCS HE TOCAGAHUM AEHICTBHEM B IIpOllecce MOAYYeH s Pa3-
BOAQ.

3asBUTEAb UAM OTBETUYUK MMEET IPABO MIOAATH UCK, B CIIELIUAABHOI $pOpMe,
KOTOpas HasbBaeTcs in forma pauperis (B TOM cAydae, KOTAQ AOXOA AMIA TIPEBbI-
maeT 1 yHT B HepeAlO, OHA He MMeeT IIPaBa ITOAATh UCK B TakO¥M ¢opMe U Mopa-
eT AQaHHOe 3asiBAeHHUE B 00bI9HOM). [TocAe 9TOTO, AUIIO AOAXKHO 3a[AATHTDH HAAOT
U ITOATOTOBUTD ITMCbMEHHOE 3a5IBACHHE II0 CBOEMY AECAY, KOTOpoe AOAKHO BKAIO-
4aTh B ce6s OCHOBAaHHSA AAS UCKa U 3amuUTHI (sue or defend). 3asBreHune AOAKHO

! Marriage and Divorce Laws of the World, Edited by HYACINTHE RINGROSE,
D.C.L. Author of “The Inns of Court”, 2009 — p. 23.

2 Ibid. — p. 23.
3 Tbid. — p. 23-24.
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OBITD PACCMOTPEHO AABOKATOM AHI]A AASI TIOATBEPXKACHHS COOTBETCTBHUS 3aKOHY.
O paccmoTpeHHHU 3TOTO 3asBACHUS AABOKAT B IIUCHbMEHHOH {opMe coCTaBAseT
AOKYMEHT, TA@ H3AAaraeT CBOe MHEHHeE IO AeAY. 3aTeM, 3aBUTEADb IIPeAOCTaBASeT
IHChMeHHble [I0KA3aHUs 10A ipucsroit (affidavit), moaaeT cBoe 3asBAeHUe U IUCH-
MEeHHBIN AOKYMEHT OT aABOKATA, TA€ 3aKPEMACHO MHEHHE AABOKATa IT0 GaKTaM AeAa.
OTu nuChMeHHble IOKa3aHus perucrpupyiorcs B Peectpe Passoaos (the Divorce
Registry of Somerset House) 1 B TedeHue ABYX AHefl, B CAydae IPaBUABHOCTHU BCex
IPEACTaBACHHBIX AOKYMEHTOB, 3aBHTEAD ITOAYYAeT COrAacHe Ha II0AATy 3asIBAe-
Hus B popMme in forma pauperis. Hukako HaAOT 3a Takoe 3asiBAGHHE He BHOCUTCS,
TaK XKe KaK U 32 CAeAYIOIHil mporecc. B mpoijecce, oTkpeiToM B popme in forma
pauperis aABOKATbI He YIaCTBYIOT .

IToABOAS HTOTH, BUAMIM, YTO QHTAMHCKHI HPOIIECC AOCTATOYHO CHABHO OTAMYACTCS
OT YKPAaHHCKOTO, HMeeT CBOH OCOOEHHOCTH, KOTOPbIe SIBASIIOTCS AOCTATOYHO HeIIo-
HATHBIMH M AQXKE 3aITyTAHHBIMH AASI HAC. HO, HECMOTPS Ha 9TO, SIBASIECTCS AOBOABPHO
HHTEPECHBIM AAS PACCMOTPEHUS M AaHAAU3A.
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O 3akpensieHnn P PUANYECKOro NOHATUSA CEMbM

Ha 3akonopaTeapHOM ypoBHe B Poccuiickoit Oepepanuu ompeseAeHne ceMbU
He 3aKperAeHO.

Ecau obparurscs x KoHcTuTymsaM 3apy6esxHbIX CTpaH, TO, HALIpUMeEp, B CT.
29 Koucrurynuu MTaauu ceMbs OIpepeAeHa KaK eCTeCTBEHHOE 00beANHEHHUE, OCHO-
BanHoe Ha Opaxe '. B Koncrurynuu Iperuu cempst HazBaHa GpyHAAMEHTOM COXPAHEHISI
u passurust Hagun’, B Koncrurynuu Mpaananu ceMbst 0603HAYeHa KaK €CTECTBEH-
HBII [IePBOUCTOYHUK ... KAK HPABCTBEHHbIN HHCTUTYT, 00AAAQIOIIHIT HEOTheMAEMbIMI
IpaBaMHU U HEOTUY>XAAEMBIMHU MPaBaMH, ITPEAIIeCTBYIOMUMHU BCSIKOMY O3UTHBHOMY
IIpaBy U BHICIIIMY [I0 OTHOIIEHHUIO K HeMy ™.

OrcyTcTBHE B POCCHIICKOM 3aKOHOAATEABCTBE TPAKTOBKU TEPMHHA «<CEMbs>
He SIBASIETCSI HOBBIM, TaK OBIAO U B IIEPHOA AEHCTBUSI AOPEBOAIOLIMOHHOTO 3aKOHOAQR-
TeAbCTBA U coBeTCKOro. A. M. 3aropoBckmil OIpeaeAsiA CeMbIO KaK IPYIIITY AMIY, CBSI-
3aHHBIX OPAKOM HAM POACTBOM, SKHBYIIHX COBMeCTHO APYT ¢ Apyrom*. C.B. ITaxman
paccMaTpHBaA CeMbIO KaK OAHY U3 $OpM x03siicTBeHHOrO 6bita’. B. A. Psicenries y1-
BepYKAAA O CYIIeCTBOBAHMH O61Iero (COIMOAOTHIECKOTO) H CTIeIIHAABHOTO (IOpUAHIe-
CKOT0) MIOHATHS ceMbl’. B IOpHAMIECKOM CMBICAE, TIO €r0 MHEHHUIO, CeMbS TPEACTABAS-
eT COOOY KPYT AULY, CBSI3AHHBIX [IPABAMHU U 00S3aHHOCTSIMH, BHITEKAOIMMU 13 OpaKa,
POACTBA, YCBIHOBACHHUH M HHOM (OPMBI IIPHHATHUS ATEH Ha BOCITUTAHHE Y IIPH3BAHHBI-
MU CIIOCOOCTBOBATD YKPEIIASHHIO U PA3BUTHIO CEMEHMHBIX OTHOLIEHHI HA IPHHIIUIIAX

! Koncrurynms Uraapsuckoit Pecrry6amku ot 22 aekabps 1947 r. //KoHCTHTYIIHE TOCYAQPCTB
Espomst: B 3 Tomax. Tom 2./TTop o6meit pea. A. A. Oxynbkosa. - M.: HOPMA, 2001. - C. 108.

? Cr.21 Koncruryuuu [perun ot 11 mrowst 1975 1. / /Koucrurymmu rocyaapers Esporst: B 3 Tomax.
Towm 1./TTop o6meit pea. A. A. Oxysbkosa. — M.: HOPMA, 2001. - C. 654.

% Cr. 41 Koucrurymmu Vpaasamu ot 29 aexabpst 1937 r. //Koucrurymmu rocyaapcrs Epors:
B 3 Tomax. Tom 1./TTop o6meii pea. A. A. Oxynskosa. - M.: HOPMA, 2001. - C. 811.

* 3aroposckuit A. 1. Kypc cemeitsoro mpasa. M.: 3epuaso, 2003. - C. 1 (ro usa.: Opecca, 1909).

3 MMaxman C. B. O6sramoe rpaxaanckoe mpaso s Poccun (opuamaeckue ouepxun). Tom I1. Cemeltnbie
npaBa, HacaeAcTBo U onteka/C. B. TTaxman. — C.-Iletep6ypr, Turorpaus II-ro oraeAeHUsI cCOGCTBEHHON
E.W. B.Kanuneaspun, 1879 [Daexrponmsit pecypc]//URL: http://forumyurclub.ru/index.
php?app=downloads&showfile=66 (aara obpamenmus: 17 mapra 2014 r.).

6 Psennes B. A. Cemeitnoe mpaso. — M.: FOpuamueckast auteparypa. - C. 45.
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KOMMYHUCTHIECKOI MOpaAr'. B coBpeMeHHOI AuTeparype Taioke BCTPEYAIOTCS pas-
HbIe TPAKTOBKH 9TOro moHATH. Tak, M. B. ApanacreBa moaaraeT, 4To «CeMbsi — 3TO
COI03 AU}, OCHOBAHHBII HA OpaKe, pOXKACHUH AeTell, yCHIHOBACHUN HAY HHBIX pOpMax
IPHHSITHS AeTell Ha BOCIIUTAHUE B YCAOBHSIX CEMbH, LeAb KOTOPOTO 3a00THTBCS APYT
o0 Apyre>>. O.A. Py3akoBa IpHAepKUBAETCS O3ULIUH, YTO CEMbSI — 9TO KPYT AHI],
CBSI3QHHBIX [IPABaMU U 00SI3aHHOCTSIMIL, BbITEKAIOIIMMU U3 OpaKa, POACTBA, YCBIHOB-
ACHHH UAM MHBIX pOPMaxX MPHHATHS AeTell Ha Bocnuranue B cemblo. LM Ceayrun
YTBEPHKAQET, 4TO CeMbsl — ITO ONPeAeAeHHAsl COBOKYTHOCTD (06IHOCTD, TPYTINIBI) Af0-
Ae, 10 o61ueMy IIPABUAY POACTBEHHUKOB OCHOBAaHHOM Ha 6pa1<e, POACTBE 1 CBOMICTBE,
COBMECTHOM IIPO>KUBAHHH I BEACHHH OOIIer0 X035IHCTBA, 00pasyIolIeil eCTeCTBEHHYIO
CpeAy AASL GAArOIIOAYMS ee YACHOB, BOCIIMTAHIS AeTell, B3aMOIIOMOIIH, IIPOAOAXKE-
Hust popa’. C.A. Myparosa, A. M. HeuaeBa, He AOKa3bIBasi BOSMOXKHOCTb OAHO3HA4-
HOTO TOAKOBAHUS IIOHATHS CEMbH, IPUBOAAT IIPABOBbIE XapaKTePUCTUKH, KOTOPBIM
COOTBETCTBYET CeMbsl: OOLIHOCTh COBMECTHOTO [IPOXXHUBAHMS AULI, OOBEAMHEHHBIX
[paBaMU U 00sI3aHHOCTSIMHL, IIPEAYCMOTPEHHBIMI CEMEHHBIM 3aKOHOAATEABCTBOM .

B ropuamdeckoi AuTepaType MOXXHO BCTPETHTD BBICKa3bIBAHHS OTHOCHTEABHO
TOTO, YTO OTCYTCTBHE 3aKOHOAATEABHOTO 3aKPeIACHHUS MOHATHS CeMbU He CAYJaHHO.
Tax, A.IL. Ceprees cuuTaert, YTO 3aKperACHHE ACTAABHOTO OIIPEACACHIS CEMBH II0-
BAEKAO OBI OOAbIIIe HeTATUBHBIX ITOCAEACTBUI, YeM IIPEHMyIIeCTB >,

M. B. BaacoBa BoCIpHHUMaeT CeMbIO KaK COLMOAOTMYECKIM MTOHATHE, HO He KaK
npaBoBoe’. A. M. PaGelj Ha3bIBaeT CEMBIO «yHHUKAABHOI COLIUAABHOI CTPYKTYPOI,
CITOCOOHO BBIIIOAHSITh KOMIIAEKC BKHEHIIMX COLIUAABHBIX GYHKIMI> .

Mesxay tem, 1. B. Apanacpesa, C. B. KanmoBa, HanpoTHB, B OTCYTCTBUH B 3aKOHO-
AATeAbCTBE IIOHSATHUS CEMbU BHAST HEAOCTATKH, ITPEXAE BCETO, AAS CYAEH, TIOCKOABKY
UM TIPIXOAUTCS IIPOBOAUTD OIIEHKY AQHHOTO IIOHSTHS, TIBITAsICh IIPHMEHUTD HOPMEI

! Pennes B. A. Cemeitroe mpaso. — M.: FOpuamseckas auteparypa. — C. 45.

% Adanacbesa V. B. AKITEHTBI i IPHOPHUTETH B AeUHUIIMM TIOHATHI «6Pak> M «CeMbsi» U UX
3HAYEHHE AAS| FOPHAMYECKOI HayKu 1 ipakTuku/ / CeMeitHOe M XuAMINHOE paBo. — 2006. - Ne 1. - C. 31.

3 Kommenrapuit k  CemeiiHoMy Kopekcy Poccmiickoit CI)eAepaunn/ Ilop o6meit pea.
I1. B. Kpamenunnuxosa u IT. V1. Ceayruma. M.: 1997. - C. 2.

* Myparosa C.A. Cemeitroe mpaso: cxemsr, kommenTapuu. — M.: FOpucnpypenmms, 1999. - C. 5;
Heuaesa A. M. Cemeitroe mpaBo: Kypc aekiuit. - M.: FOpucr. 1998. - C. 8.

5 Ceprees A.T1. [TousTre u BHABI CeMeitHbIX TpaBooTHOmeruit/ CeMeltHoe mpaBooTHOmex e,/ /
I'paxxpanckoe mpaso: B 3. Tom 3/ITop pea. A.IL Cepreesa, 10.K. Toacroro. — M.: TK Bea6u,
Hspareapcrso Ipocmext, 2004. — C. 324.

¢ Baacosa M. B. [Tocrareitssrit xommerTapui k CemeitnoMy Kopekcy Poccuitckont Pepeparmm. M.:

I'poccMepna ; POCBYX, 2007.

7 Pa6en; A. M. Emje pa3 0 FopuANECKOM IIOHATHI MOAOAOY ceMbi/ / CeMeltHOe M SKUAHIIHOE [IPaBO.
—-2008.-N22.-C. 10.
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Cewmetinoro kopekca Poccuiickoit ®epepanun’ (saree — CK P®) npu paspemenun
cyaeOHbIX criopoB’. TIpeAcTaBAsIETCSI, YTO C TOAOOHBIM YTBEPXKACHUEM CACAYET CO-
TAACHTbBCSL, TOCKOABKY IOPHANYIECKOe IOHUMAHNe CeMbU HEOOXOAHMO B IIPABOIIPUMe-
HUTEeABHOI! IIPAKTHKe, BBIHOCS CYyAeOHOE pellleH e, CYABSI AOAKEH PYKOBOACTBOBATbCSI
HOPMaMH IIPaBa, COOTBETCTBEHHO, OBIAO OBI IIPABHABHO 3aKOHOAATEABHO PACKPHITH
COAEP)KAHUE TEPMUHA «CEMBSI>>, 4TO 0COOEHHO AKTYAABHO IIPH PACCMOTPEHUH CIIOPOB
(¢] HPH3H3.HI/II/I 6pa1<a HeAeﬁCTBHTeAbeIM II10 IpUYIHHAM €TI0 (bI/IKTI/IBHOCTI/I.

Ananns ct. 27 CK PO o3BoAsieT yTBEP)KAATD, YTO GUKTUBHBIM MOYKET OBITH IPH3HAH
Opax, 3aKAIOUEHHBII Oe3 HaMepeHNUsI CO3AATh CeMbIO. BUAUTCSI, 4TO B IIpeAAaraeMoM oIIpe-
AEAEHIUV CEMBH AOAXKHO OBIT IOAYEPKHYTO, ITO OOBEANHSIET BCTYIAOMINX B 6pak. 11 aTo
He IIPOCTO B3aUMHBI€ IIPaBa 1 00sI3aHHOCTH, HO U 001jve HHTepech, LieAl. TaK, cya, paccMa-
TPHBASI ACAO O IIPH3HAHIY OPaKa HeAEHICTBITEABHbBIM, 3AKAIOUeHHOTo MexxAy T. ., BbIHec
peleHre 06 AHHYAMPOBAHUU OpaKa, BBUAY OTCYTCTBEL B OTHOMeHMsIx T. i A. npusHa-
KOB ITIOAAVHHO CeMeHbIX. Bpax MexxAy HiMu OblA 3apeructpuposat 22 pespans 2002 .,
6 mroHst TOro ke ropa T. GbIA 3aperncTpUpOBaH B 3aHMMaeMoe /\. XXUAOe [IOMEIIleHYe.
Hecmotpst Ha To, 4T0 /. MIMeAa HaMepeHHUe cO3AaTh ceMbio, T. ocAe perucrparuu bpaxa
IpUBe3 B KBAPTUPY TOABKO CBOIO OAEXKAY, MATEPHAABHOR ITOMOLIIY U IIOMOLLI ITO BEACHHTIO
XO3SIICTBA CYIIPyTe He OKasbiBaA. [TocAe TOro Kax ObIA 3aperHCTPUPOBAH B XXUAOM ITOMe-
IIleHNH, GpavHble OTHOLIEHMS C /\. IPEKPATUA, 3a0paB CBOU BeIlH, N3 KBAPTUPHI BBIEXAA.
DaxTHIecKoe MeCTOXUTEABCTBO ero HensecTHO. Cya IIpHIITeA K BEIBOAY, UTO 1. BCTyTHA
B OpadHble OTHOIIEHHS C /\. 6€3 [IeAV CO3AATH CEMBIO, & C HAMEPEHHEM ITOAYIUTb PETUCTPa-
LIVIO B €€ JKMAOM ITOMeII[eHUH 1 IPHOOPeCTH Ha 9TO IIOMeIleHHUe IIPABO, YTO CBUACTEABCTBY-
er 0 ¢puKTHBHOCTHU Opaxa. K mprsHakaM ceMelHbIX OTHOIIEHHIT CYA OTHOCHT B3AHMHYIO
3a00Ty APYT O ApyTe, B3AHMHYIO MATEPHAABHYIO IIOAAEPIKKY, IIPHOOpeTeH e HMYIIeCTBa
AASL COBMECTHOTO IIPO’KUBAHYISI, HHbIE XAPAKTEPHBIE AASI CYIIPYTOB B3AHMOOTHOIIEHFS .
V3 ipriBeACHHOTO IIpHMepa CAEAYET, UTO CYA IIPHIIIEA K BEIBOAY 00 oTcyTcTBHH Y T. Hamepe-
HUSI CTPOUTD CeMelTHble OTHOIIEHIS], OCHOBBIBASICh HA TOM, YTO OH He OKA3bIBAA MATEPUAAD-
HOY [IOMOILIY CYIIPyTe U He YYaCTBOBAA B BEACHIH AOMAIIHETO X03scTBa. OUeBUAHO, 9TO
CYIIPYTU IIPECAEAOBAAU COBEPILIEHHO PA3HbIe LIeAH IIPH BCTYIIACHHH B OPAK, He CBSI3AHHbIE
C AAAPHEMIIINM Pa3BUTHEM CEMbH.

IpeACTaBAsIETCS, YTO 3aKOHOAATEABHASI TPAKTOBKA TEPMITHA CEMbSI MOXKET CBOAUTCSI
K CACAYIOLLIEMY': CeMbSI — 3TO COF03 (HBUIECKIUX AFILY, B3AFMHbIE IIPABA K OOSI3AHHOCTH MEKAY
KOTOPBIMU BO3HHIKAIOT U3 OPaKa, POACTBA, YCHIHOBACHIISI HAY HHOM (OPMBI B3SITUSL ATl

! Cemertusiit kopexc Poccmitckoit Depepanun or 29 aexabps 1995 r. N2 223-03 (pea. ot 25 Hos6pst
2013 r.)//Cobpanue 3akonopareabcrsa P®. - Ne 1. - Cr. 16.

% Adamacvesa . B. Yxaz. cou. - C. 31; Kanmosa C.B. Coyuosornueckas SKCIepTusa craryca
CeMEIHOTO IIpaBa B CUCTeMe POCCHICKOro mpaBa// CeMeitHOe 1 KHAUILHOE TpaBo. - 2007. - N2 S. - C. 24.

® TlocranoBaenue TIpeananyma MoCKOBCKOTO 06AaCTHOTO cyaa OT 14 centsabps 2005 . N 501
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TeopeTUKO-npaBoBble acneKTbl 40r0BOPHON
npupoabl HOTapuasbHbIX MPABOOTHOLLEHUN

O dexTHBHOE PABOBOE PEryAUPOBAHIE OOII}eCTBEHHBIX OTHONIEHHE B YCAOBHSX
YHKITMOHIPOBaHHS AI0HOTO COBpEMEHHOTO TOCYAAPCTBA He BO3BMOXKHO 0€3 HCITOAB30-
BaHMA IIOTEHIMAAA MHCTHTYTa HOTapuaTa. BBHAy 9TOro HoTapraAbHbIe IIPaBOOTHOIIE-
HHSI BOSMOXKHO PACCMATPUBATD KAK «BAKHbII 00€CIIeYNBAIOIINIL 9AeMEHT 001IjeCTBeH-
HBIX CBsi3eil>» '. OAHAKO HECMOTPSI Ha TOT GaKT, YTO HOTAPHUAAbHBIE TPABOOTHONIEHHS
SBASIFOTCSI BAAOBBIM ITPEACTaBUTEAEM ITPABOOTHOUIEHHH B IIEAOM, CAEAYET OTMETHTD
HX CIIelupIIecKyo OTAMIMTEABHYIO OCOO@HHOCTD, KOTOpasi 06ycAOBAeHA dpeHOMe-
HaAbHOM ITPAaBOBOM NPUPOAOM HHCTUTYTa HOTapHaTa.

HoTapuar sBAseTCs yHUKAABHBIM HHCTUTYTOM B MEXaHU3Me ITPAaBOBOTO PEryAH-
POBAHM 00IIleCTBEHHBIX OTHOIIEHHI, TOCKOABKY 00AAAAET ABOMCTBEHHON IIPABOBO
IPUPOAOIL*, OAHOBPEMEHHO HAXOASICh HA CTPAKe YACTHBIX H ITyOAMYHBIX HHTEPECOB.
Horapuar MOXHO paccMaTpHuBaTh KaK CBOeOOpasHOe CBSI3yIolee 3BeHO MEKAY TOCy-
AAQPCTBOM H IPXAAHCKUM 001recTBOM. C OAHOM CTOPOHBI, Ha HOTAPUAT BO3AOXKEHA

! Anémmuma T. E. HotapraabHast $opMa peansariiy mpasa: AKC. ... KAHA. OpHA,. HayK. Caparos,
2001.C. 12.

2 Yepemnnix [T, Yepemmbix V1. T. Horapuaabsoe mpaso Poccuiickoit Depepamm: Yae6moe
nocobue. M., 2006. C. 58.
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9aCTh FOCYAQPCTBEHHBIX TOAHOMOYHI 110 3AIIUTe IIPaB, CBOOOA I 3AKOHHBIX HHTEPECOB
IPaXkAaH, C IPaBOM ACHCTBOBATh OT UMEHH FOCYAAPCTBA, A C APYTOil — HOTAPHYC SIB-
ASIETCSI IIPEACTABUTEAEM CBOOOAHOM IIPOYeCCHIL, BBICTYIAOLIMIL B KAUeCTBE He3aBHICU-
MOTO KOHCYABTaHTa CTOPOH '. IT0CKOABKY HOTapHAT CTPYKTYPHO He BXOAUT B CHCTEMY
OPraHOB rOCYAQPCTBEHHOM BAACTH, 3TO II03BOASIET OTIPEAGAUTD €r0 KaK IOAHOLIeHHbIH
HHCTUTYT IPAXKAAHCKOTO 00IecTBa, HE3aBUCUMBII OT TOCYAApPCTBA U ACMCTBYIOIUI
Ha IPUHIUIIAX CAMOYIIPABACHIS .

K Bompocy nccaepAOBaHMS HOTapHAABHBIX IIPABOOTHOLIEHHI He pa3 oOpa-
IDAAKCH BEAYILIMe OTeYeCTBEHHbIe U 3apybexxHble mccaepoBarean. Cpean HHX
T.E. Aaémuna, K. Baraep, M. A. Aoaros, 1. H. Kamrypus, K. A. Kopcux, M. Mep-
asottH, XK.-O. ITueny, P. O. Xaaduna, I I. Yepemnnix, M. I. Yepemnnix, A. A. I1la-
nosaaosa, JK. Arp, B. B. fIpkos u popyrue yuensre. OpAHaKO BOIIPOCY IPaBOBOM IPHU-
POAbBI OCHOBAHMS BOSHMKHOBEHUS HOTAPUAAbHBIX IPABOOTHONIEHHI AOAXKHOTO
BHUMAHUs YA€ACHO He 6b1A0. Mexay TeM, pyHAAMEHT, Ha KOTOPOM GOPMUPYIOTCS
U Pa3BUBAIOTCS HOTapHAAbHbIE IPABOOTHOIIEHNUS, MMEeT AOTOBOPHbII XapaKTep.
AaHHOE OCHOBAaHUE ITO3BOASIET OOYCAOBUTD aKTYAABHOCTH IIPEAAOKEHHOTO HC-
CAEAOBAHUSL.

AOroBop ABASIeTCSI OAHOM M3 APeBHEHINNX ITPABOBBIX KOHCTPYKIIMI, KOTOPast
Ha COBPEMEHHOM 9JTalle C YCIIEXOM UCIIOABb3YETCsI KaK B YaCTHOM, TaK U B ITyOAMYHOM
npase. OAHAKO MHOTHE HCCAGAOBATEAN YTBEPKAAIOT, YTO IMEHHO B PaMKaX 9aCTHOTO
[paBa AQHHASI IPAaBOBAsI KATETOPHS MMeeT BO3ZMOXKHOCTD HalbOA€ee IIOAHO PACKPHITh
CBOIO CYIIHOCTH?, B TOM YHCA€ U B PAMKaX HOTAPHAABHBIX [IPABOOTHOIIEHHUIL. B cBoIO
oyepeab II03HAHUE CYI[HOCTH AOTOBOPA BO3MOXKHO Yepe3 CIIeKTPaAbHbIN aHAAU3 Xa-
PaKTepU3YIOMHX ero IpH3HaKOB*. OAHIM U3 ITepBBIX IPU3HAKOB HCCAEAOBATEAH HA3BI-
BalOT IIOBEACHYECKYIO PEAKIHIO Cy6beKTOB IPABOOTHOIIEHHI: aKTHBHYIO (AeficTBHe)
VAU TacCHBHYIO (6e3AeficTBHe ). \QHHBI IPU3HAK BIIOAHE COOTBETCTBYET HAYaABHOMY
9TaIly B3aHMOAEHCTBHUSI Cy0'beKTOB HOTAPHAABHBIX IPABOOTHOIIEHHIT: HOTAPHYCa 1 00-
paTHBIIErocs K HeMy 3a COBeplleHHeM HOTapHAABHOTO AeHCTBMS AUIIA (rpaxpanu-
Ha). I Pa’KAAHUH, JKEAAIOIUI COBepIIeH s HOTAPHAABHOIO AeMICTBUS, U3AATaeT BCe
ACIIeKTHI IIPABOBOTO BOIIPOCA, C KOTOPHIM OH 00paIjaeTcst K HOTAPUYCY, a TOT, B CBOIO
OuepeAb, 00SI3aH AETAABHO BBIICHHTD, B 4€M 3aKAIOYAETCSI CYTh OOPAlleHIUsI U pasbsic-
HUTD, KAKKe IIPaBOBbIe IIOCACACTBHUS BOSHUKHYT IO UTOTaM COBepIIeHHts YKa3aHHOTO
HOTapHAABHOIO AEHICTBHSL.

! Yepemmpix F1. T. Poccuitckuit HOTapHar: IpOIAOe, HacTosimee, Gyaymee. M., 1999. C. 4.

% Yepemnnix U T Horapuar u HoTapmaabuoe mpaso Poccum: Yae6moe mocobume/IToa pea.
I.T. Yepemunrx. M., 2007. C. 53.

% Byxaaos A.B. AOTOBOp KaK HCTOYHHUK YaCTHOTO [IPABA: AHC. ... KaHA. iopu,. Hayk. C.-[Terep6ypr, 2010.
* Kamanuma T. B. Yacrroe npaso: Yae6umx. M., 2009. C. 294.
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B aT0i1 cBA3M BecbMa BaXKHBIM IIPEACTABASIETCS YIIOMSIHYTb O TAKOM dAEMEHTe
AOTOBOPA, KaK IPeAMeT, IIOCKOABKY OCOOEHHOCTh HOTAPHUAABHBIX [IPABOOTHOIIEHHUIT
B IJeAOM, He MOXKeT He OTPa3UThCA Ha ero CYIJHOCTHOM XapaKTepUCTHKe. AeAO B TOM,
YTO OCHOBHOM (QyHKIIMel OCYIeCTBACHNS HOTAaPUAABHOM ASITEABHOCTH SIBAS@TCS OKa-
3aHHE HOTApHyCOM KBaAUHITPOBAHHON I0OpHANIecKoil oMoy, Popma ee OKa3aHHs
MOXKET BAPbHPOBATHCSL B 3ABICUMOCTH OT KOHKPETHbIX 06CTOSITEABCTB PACCMATPHBae-
MO} IIPaBOBOI CUTyalluu. Bo3Mo)kHO coBepleHMe IpeAyCMOTPEHHbIX 3aKOHOAATeAD-
CTBOM HOTaPHAABHBIX ACICTBUI COTAACHO ITPEAYCMOTPEHHOM IPOLIEAYPE, BO3MOXKHO
BBIIIOAHEHHUE TeXHUIEeCKON PabOTBI, COIIPOBOXAAIOIIEN COBEpIIeHNe HOTAPHAABHOTO
Aetictnus ( paspaboTKa IPOEKTOB AOTOBOPHBIX KOHCTPYKIIUI, AOBEPEHHOCTEI, 3asIBA-
HUH 1 HHBIX AOKYMEHTOB ITIPAaBOBOTO xapaKTepa) , A TAKOKe 00sI3aTeAbHOE Pa3bsICHEHE
TPOKAAHUHY, OOpaTHBIIEMYCS 32 COBepIIeHeM HOTAPUAABHOTO AEHCTBUSL, €ro IPaB
U 00sI3aHHOCTEN, 2 TAABHOE — IIPEAYIIPEXXAEHIE O TeX IIPABOBBIX IIOCAEACTBILIX, KO-
TOpBIE OHO 32 COOOI II0BAEUET, AAOBI He HABPEAUTD KaK CAMOMY AHIIY, OOpaTUBIIEMYCS
3a CoBepIIeHHeM HOTaPUAAbHOTO AEHCTBHS, TaK M MHBIM AUIIAM, HA KOTOPBIX MOTYT
PacnpoCTpaHUTbCA yKazaHHbIe mocAeacTBHA. [IpaponpumennTeAbHas MPAKTUKA HO-
TapuaTa OKA3bIBAET, YTO He BCETAd OOpalleHre IPKAAHNHA K HOTAPUYCY OKAHIH-
BaeTCs COBepIIeHHeM HOTApUAAbHOTO aAeiicTBus. Hepeaxu curyanum, koraa mocae
Pa3bsACHEHHS MPAaBOBBIX IOAOKEHHM HOTAPHYCOM I'Pa’KAAHHH BOBCE OTKA3bIBAETCS
OT COBEpPILIEHNUS HOTAPHAABHOTO ACHCTBHSI, KAK HECOOTBETCTBYIOIIETO €r0 UCTHHHBIM
HamepeHusM (Boae).

B BuAy ykazaHHOTO CBOeBpeMEHHO MPEeACTaBUTb BTOPOI MPU3HAK AOrOBOpa —
COTAAQIIEHHE MEXAY €0 YIaCTHHKAMH, T. €. BBIPOXKEHHE CTOPOHAMHU AOTOBOPA CBOETO
BOAeH3bsIBACHISL. I [y 9TOM HEMAAOBAXKHO, 9TO PeUb HAET O BEIPAXKEHHH O0IIIeil BOAN
cropoH. M raaBHO€, 4TO BOIIPOC O TOM, BCTYIIATh MAU He BCTYIIATh B AOTOBOPHbIE ITpa-
BOOTHOIIEHMUS IPHHIMAETCSI CTOPOHAMU OCO3HAHHO '. AefICTBHTEABHO, TPAKAAHUH,
OOpPATUBIINICS 32 COBEPILIEHHEM HOTAPUAABHOTO AEHCTBISL, [IOAYIUB IIPABOBOE Pasb-
SICHEHHe HOTAPUYCa [0 UCCAAYEMOM CUTYAIL[U U GYAYIH OCBEAOMAEH O TPSIAYIIHX
IIPABOBBIX IIOCAEACTBISIX, IMeeT IIOAHOIO CBOOOAY BEIOOpPa: COBEPIIAT AU OTKA3aTh-
CSI OT COBEpIIEHHs HOTAPUAABHOTO AeHCTBHA. CAeAyeT OTMETHTD, UTO BCe AeHCTBHS,
KaK CO CTOPOHBI I'PAKAAHUHA, TAK K CO CTOPOHBI HOTApUyCa, 00YCAOBAEHDI 00IIM
BOAEU3BSABAEHHEM — CAGAOBATh 3aKOHHBIM IIPEANMCAHUSAM B Pa3pelleH’H IIPaBo-
BBIX BOIIPOCOB IIPU MAKCUMAABHOM COOAIOAEHHH IIPAB U HHTEPECOB 0OPATUBIIETOCs]
rpaxxpanuHa. [Tpy aToM caM rpaXkAQHUH MMeeT MaTepUAABHYIO 3aHTEPECOBAHHOCTD
B pa3pellleHu’ IIPaBOBOi 3aAaul, a HOTAPUYC MPOPECCUOHAABHYIO (HOAKPeHAeHHYIO
YPOBHEM IOPHAMYECKON OTBETCTBEHHOCTH, B TOM YHCA€ U MAaTE€PHAAbHOM, KOTOPYIO

! Otirensuxr B. A. Boast 1 Bosensbssaenue: Ouepku TeOpHH, GHAOCOPHHU U IICHXOAOTHH IPABA.

Ayman6e, 1983. C. 123.
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HeceT HOTApUYC B CAy4Yae HEHAAA@XKAIero UCIIOAHEHHUSI CBOUX MPO(eCcCHOHAABHBIX
0bs13aHHOCTeI).

OAHNM U3 HanboAee BAYKHBIX 1 3HAYUMbIX IPU3HAKOB AOTOBOPA HCCACAOBATEAN Ha-
3BIBAIOT €I'0 COAEP>KATEABHYIO CTOPOHY, T. €. yCTAHOBACHHUE B3aHMHbIX IIPaB U 00sI3aH-
HocTe# cTopoH. OnpeaeAsis yKa3aHHbIe IIO3UIJUH, CTOPOHbI YCTAHABAMBAIOT I'PAHMUITI
BO3MOXKHOTO 1 AOASKHOTO ITOBeAeHusL. [T0aToMy IIpaBa 1 00S3aHHOCTH CTOPOH IIO AO-
FOBOPY BCETAQ B3aHMOCBSI3aHBI, B3aMOOOYCAOBAECHHbIE I HAIIPABAEHDI HABCTPEUY APYT
APYTY. OTa O3UIUS He Iy>KAQ i HOTAPHAABHBIM PAaBOOTHOIIEHISM: OTIPEACACHHBIH
KOMIIAEKC IIPaB U 00s3aHHOCTEN YCTAaHABAMBAETCS U AASL HOTAPUYCA, U TPOKAAHHU-
Ha; KQKABII U3 HUX 00sI3aH UCIIOAHHUTD B3SITHIE HA Ce0sl 00s3aTeABCTBA, IIAPAAAEAD-
HO Tpebyst UCIIOAHEHHUSI OT APYToi cTOpoHbL. OAHAKO 0COOEHHOCTD IOPUAMIECKON
KOHCTPYKIIUU B paMKaX HOTApPHUAAbHBIX IPAaBOOTHONIEHUH 3aKAIOYAETCS B TOM, UTO
[paBa 1 00s13aHHOCTH He IPOIUCHIBAIOTCS BCIKUI Pa3 II0A KOHKPETHO BO3HUKAIOIIYE
IIPAaBOOTHOIIEHMS], & OHH, OISITh TaKU B CUAY QE@HOMEHAAbHOCTH HOTApHaTa, U3Ha-
YaABHO HAXOAAT CBOE 3aKpelAeHUe B CePUU HOPMAaTHUBHO-IIPABOBBIX IPEAMTUCAHHI,
PeryAupYIOIUX AeSTeAbHOCTh HOTapHUaTa.

Kpome ykazaHHOrO, AOTOBOP AOAXKEH MMeTh BEeKTOPHOCTb — HaIlpaBACHHUE
Ha AOCTIDKEHHE B3aUMOOOYCAOBAEHHBIX I]€A€H, UTO SBASIETCS ellle OAHHM, Xapak-
TepHU3YIOMUM ero mpudHakoM. Omnupascs Ha 0COOEHHOCTH MO3ULMU B OTHOLIE-
HUU IIPeAMeTa AOTOBOPHOTO PeryAMPOBaHUS HOTAaPUAAbHBIX IPAaBOOTHOLIEHMUI,
H3AOXKEHHbIE paHee, MOXKHO IIPEAIIOAOXKUTD, YTO EAUHO B3aNMOOOYCAOBACHHOM
I[@ABIO COTAAIIEHMS MEeXAY HOTapUYCOM U IPa’KAAHMHOM SBASIETCS COBepIIeHHe
IOPUAMYECKH 3HAYMMBbIX ACHICTBHI B CTPOrOM CAEAOBAHUU TPeOOBAHHSIM 3aKOHO-
AATeAbCTBA AAS IIPUAAHUS UM AeTUTUMHOTO XapakTepa. ITpu aToMm, Ha Ham B3rasa,
He BaXXHO, I0X0A K HOTapUyCy — 9TO TpebOBaHUe 3aKOHA HAM AMYHOE JKeAaHUe
(y6esxaeHne) rpakAAHUHA B I{eASIX TOBBINEHNUs OPHANYECKON 3HAYMMOCTH CO-
BepIIaeMbIX ACHCTBUM.

HccaepoBaTeAn TaxoKe 0OpalIa0T BHUMAHKE HA TO, YTO AOTOBOP AOAXKEH OBITH
06AedeH B COOTBETCTBYIOIYI0 GOPMY, KOTOpast MOKeT 6bITh 36pana cropoHamu (mpu
HAAMYUU BO3MOKHOCTH BbI60Opa, 3aKPETACHHOTO 3aKOHOM) HAH MPeATIHcaHa Tpe6oBa-
HUSIMU HOPMAaTHBHO-IIPaBOBbIX akTOB. Ha aTarie o6palieHs rpayxAAHUHA K HOTAPUYCY
HUKAKHX ITUCbMEHHBIX COTAAIIEHHH MeXAY HUMH He 3akarodaercs. Ho B caygae co-
BeplIeHMs HOTAPHUAABHOTO AEICTBHS U3rOTaBAMBAETCSl HOTAPUAABHO OPOPMAEHHBIN
IOPMAMYECKH 3HAUMMBIF AOKyMEeHT — HOTapHaAbHbIH akT. HecMoTps Ha To, uT0 cym-
HOCTb U ITPaBOBas 3HAYMMOCTD YKa3aHHOTO AOKYMEHTA B 3aKpeIAeHUU OPUIIHAABHOTO
XapakTepa IMPABOBBIX ACHCTBUM C PUAAHUEM MM AOKA3aTEAbCTBEHHOM M MCIIOAHH-
TEAbHOM CHABI, HO, HAPSAY C 9TUM, HOTAPUAABHBIM aKT MOXHO PacCMaTPUBaTh U KaK
crienu$puyueckyo ¢opMy IMCbMEHHOTO 0POPMAEHHS AOTOBOPHbIX PABOOTHOUIEHHI
MEeXAY HOTAPHYCOM U IPa’KAQAHHHOM.
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ITpusHak BO3ME3AHOCTH AOTOBOPA Y MHOTUX 9KCIIEPTOB BbI3bIBAET COMHEHME, II0-
CKOABKY He BCe AOTOBOPHbIE KOHCTPYKIIUH UM 00AQAQIOT (H—p, AapeHHe). Ho ecan
IPUMEHUTD ero K HICCAEAOBAHHIO OCHOBAHUS BOSHUKHOBEHUS HOTapUAAbHBIX IIPaBO-
OTHOILIEHHNI], TO OH UMeeT MecTO 6bTb. COrAaCHO IIPEAIINCAHUIO 3aKOHOAATEABCTBA
HOTApUYC 3a COBEpUIeHHe HOTAPUAABHBIX ACHCTBUM B3UMAeT MAATY B BHAE TOCYAAp-
CTBEHHOI IIOIIANHBI X HOTAPHAABHOTO Tapuda 3a TexHUIeCcKyo pabory. Crenuuye-
CKOIT 0COOEHHOCTBIO AQHHOTO 9AEMEHTA SIBASIETCSI TOT GAKTOp, ITO TOCYAAPCTBEHHAS
MOMIAMHA OIIPEACASIeTCS 3AKOHOAATEAEM, A HOTApPUAAbHBIM Tapu ompeaeAseTcs Ho-
TAPUAABHBIM COOOIIECTBOM M TPAKAAHIHY, Pa3yMeeTCsl, BECbMa CAOXKHO IIOBAUST
Ha pa3Mep B3MMAE€MOM IIAATBI (xoTs cBOGOAR AOTOBOpa MPEAYCMaTPHUBAET BO3MOXK-
HOCTb yPeryAUPOBaHMUs U TOM MO3UIUH AOI‘OBOpa). B paHHOM cAydae yKazaHHOE ITO-
AOXKEHIe AeA TAKKe OOBSCHSIETCS 0COOEHHOCTSMU IIPABOBOM IIPHPOABL KAK HOTApHATa
B I]€AOM, TaK ¥ HOTAPHUAAbHbIX IIPAaBOOTHONIEHUH B YJACTHOCTH.

OAHUM U3 KAIOUEBBIX IPU3HAKOB AOTOBOPA HCCACAOBATEAN HA3BIBAIOT Obecrede-
HIYle AOAXKHOTO YPOBHSI HCIIOAHEHMS 005I3aTeAbCTB MepPaMI FOCYAAPCTBEHHOTO IIPH-
HY>KAEHIIS, HAYUHASI OT BO3AEHCTBILS CIIEIJUAABHBIX OPTAHOB, CIIOCOOHBIX IPUHYAUTD
CTOPOHBI K HCIIOAHEHHIO B3SITHIX Ha Ce0sI 00513aTeAbCTB, U 3aKAHIMBASI CHCTEMOM CAHK-
LINI1 B BUAE B3bICKAHIS YOBITKOB, INTPAQOB U T. A. B paMKax HOTapHAABHBIX IPABOOTHO-
IIeHUN PeaAu30BaTh AAHHOE IMIOAOXKEHUE AOCTAaTOYHO IpocTo. Bo-nepsrix, HoTapuyc
SIBASIETCSI TeM CyO'eKTOM IIPAaBOOTHOLIEHH, KOTOPBII B CHAY BO3AOXKEHHDIX Ha HETO
ITOAHOMOYHH AEHCTBYET OT HIMEHH FOCYAAPCTBA; BO-BTOPBIX, ACHCTBHA HOTAPUYCa KaK
Y4YaCTHMKA HOTAaPHAABHbIX TPABOOTHOIIEHUH IIOAAEKAT ACTAABHOMY YpPeryAupoBa-
HUIO 3aKOHOAQTEABCTBOM M OH OOSI3aH YETKO CA€AOBATh 3aKOHHBIM IIPEATINCAHIIIM,
a B CAy4Yae OTCTYIIAEHH OT IIPABHA AASI HETO MIPEAYCMOTPEHA [IeAast CHCTeMA CAaHKIIUI
B paMKaX IIPUBAEYEHHS €r0 K JOPUAUYECKON OTBETCTBEHHOCTHU; B — TPEThHX, IPaXx-
AQHMH KaK YYaCTHUK HOTAPHUAAbHBIX IPABOOTHONIEHUH SIBASETCS CaMbIM 3aHHTEpe-
COBAHHBIM AMI[OM B COBEpIIEHUU HOTAPUAABHOTO ACHMCTBUS U B CAyYae OTCTYTIACHMS
OT TpebOBaHUIT 3AKOHOAATEABCTBA JKeAdeMas UM LieAb He OyaeT AoocTUrHyTa. B aToit
CBSI3H BO3MOXXHO CAEAATh BBIBOA O TOM, YTO BHYTPEHHSII MOTPeGHOCTD 3aKOHHOCTH
COBEpIIEHIST HOTAPHAABHOTO ACFICTBHSI, HHOTAQ [IOAKPEIIACHHAS TPebOBaHeM 3aKOHO-
AATeAbCTBA — CaMas ACHCTBEHHAsI «CAHKIIHS> B YKa3aHHOM BHAE IIPAaBOOTHOINICHHI,
CAEPIKUBAIOIIAS 06 CTOPOHBI OT KAKKX ObI TO HU OBIAO HAPYIIEHHIL.

TaxuM 06pa3oM, yIUTHIBASI HAAYIE TPAAULIMOHHBIX AOTOBOPHbIX IPU3HAKOB B OC-
HOBE BO3HMKHOBEHUSI HOTAPUAAbHBIX IIPABOOTHOLIEHH I, C IIOIPABKOM Ha OTAGAbHbIE
0COOEHHOCTH, 06YCAOBACHHbIE CIIENUPUKOI peHOMEHA HOTAPHATA, MOXKHO IIPEAIIO-
AOXUTD, UTO MPABOBYIO MPUPOAY HOTAPHAABHBIX IIPABOOTHONIEHUH CAEAYET OXapakK-
TE€PHU30BATh KaK AOTOBOPHYIO.

B 3aBeplireHHN IIPEAAOSKEHHOTO MCCACAOBAHIS XOTEAOCH OBl YACAUTh BHUMAHUE
HEKOTOPOM XapaKTePUCTHKE AOTOBOPHOI KOHIeMIIUHU, KOTOpas 3aA0KeHa B QyH-
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AAMEHT MOCTPOEHUSI HOTAPHAABHBIX IIPABOOTHOIIEHMI. Bo-iepBrIx, 10 aHaArorun
npeprokeHHOTO onpepesernst B 'K PO MOXXHO roBOpUTH 0 IIyOANYIHOM XapakTepe
ykasaHHo# koHnenuun. Coraacuo 1. 1 cr. 426 I'K PO xommepueckast opraHusanus
He BIIpaBe OKa3bIBaTh IPEAIIOYTEHHE OAHOMY AMITY IIepeA APYTUM B OTHOIIEHUH
3aKAIOYEHUSI IIyOAMIHOIO AOTOBOPA, KPOME CAYYaeB IIPEAYCMOTPEHHBIX 3aKOHOM.
He o6pamast BHUMAHUS Ha YKa3aHHBIN 3aKOHOAATEAEM CyOBEKTUBHBII COCTAB CTO-
POH ITyOAMYHOIO AOTOBOPA, IO CYILIECTBY OH YETKO OTPAXKAET IIO3UIUIO B PAMKaX
BCTYIIAEHMS B HOTapHaAbHbIE paBOOTHOUIeHUs. Pasymeercs, ecTh ompeseseHHbIe
OTpaHUYEHUS MO KPYT'y AULY, UMEIOIIX IIPaBO COBEPUIATh OTAGAbHbIE HOTApUAAbHbIE
AEHCTBUS, TEPPUTOPHAABHBIE OTPAHMYEHI [TO COBEPIIEHUIO HOTAPHAABHbIX A€M CTBHI
B OTHONIEHHH KOHKPETHBIX TPaXKAQH (orpaaneHne PaMKaMu HOTApHAABHOTO OKpYyTa
HAM ITPABUAAMH BEACHHUS HACAEACTBEHHbIX AeA) , @ TAKOKe OTPaHUYEeHHs IO ITPoLieAype
(npn BBISIBACHHU HEAEECIIOCOOHOCTH ¥ OOPATHBIIErOCS AULIA, OTCYTCTBHIU 3aKOHHBIX
OCHOBAHMI1 K COBEPUIEHHI0 KOHKPETHOTO HOTAPHAABHOTO ACHCTBUS, HECOBIIAAEHMUS
IIPABOBBIX MOCAEACTBHM HOTAPHAABHOTIO ACMCTBUS M HCTUHHDIX XKEAAHHI T'PAsKAAHU-
Ha) U UHBIE. ITockoAbKy 3TH MO3UIMH HALIAK CBOE OTPaXKeHHE Ha 3aKOHOAATEABHOM
YPOBHE, TO Ha OCHOBAHUM UHBIX IIO3ULIMH, He HAIIIEAIINX 3aKOHOAATEABHOTO 3aKperiAe-
HUSl, HOTapUYC He MOXeT OTKA3aTh B COBEPIIEHUH HOTAPHAABHOTO AEHCTBHSL.

Kpome 3TOT0, AOTOBOPHASI KOHCTPYKIIHS, A€KaIllasi B OCHOBE HOTAPHAABHBIX Ipa-
BOOTHOIIEHNIT 06AaA2€T OTANIUTEABHBIMU IIPHU3HAKAMU AOTOBOPA IIPUCOEAUHEHIIS.
OTO CpaBHUTEABHO HOBasl KOHCTPYKIIUS AASI POCCHICKOTO 3aKOHOAATEAbCTBA, @ BOT
B EBporne oHa moAyunaa cBoe pacrnpocrpanenue eime B XIX B. B A€ITEABHOCTHU CTpa-
XOBBIX O0IIeCTB 1 6aHKOB. AaHHAsI KOHCTPYKIIMS XapaKTePH3YeTCs TeM, YTO YCAOBHS
AOTOBOPA y>Ke OIPEAEACHBI OAHOM U3 CTOPOH B pOPMYASIpaX MAU MHBIX CTAHAAPTHBIX
$opMax 1 MOTYT OGBITH IIPUHSTHI APYTOI CTOPOHOM He MHAde, KaK Yepe3 IPUCOEAU-
HeHHe K IPEAAOKEHHOMY COTAAIIEHHMIO B IjeAoM. IIpu BcTynaennu B HOTapuaAbHbIe
IIPAaBOOTHOIIEHHUS I'PAXKAAHNH He MOXKET BHECTHU CBOU MTOXKEAAHHUS B CYIIeCTBYIOMUI
HOPSIAOK, OH MOYKET AWIIb IPHHSTD €0 X BOCIIOAB30BAThCSI YCAYTaMH HOTAPHYCa, ALOO
OTKA3aThCS OT COBEPIIEHUS HOTAPUAABHOTO ACHCTBUSL.

TakuM 06pasoM, IIPeAAOIKEHHBII TEOPETHKO-IIPABOBOM AHAAU3 CBUAETEABCTBYET
O TOM, YTO BO3MOYKHO TOBOPUTbH O AOTOBOPHOM IPHUPOAE HOTAPUAABHBIX IIPAaBOOT-
HOIIEHUH, YIUThIBASI HAAUYKE BbIIBAHHDBIX PU3HAKOB AOTOBOPHBIX KOHCTPYKIIUH
B OCHOBAaHMM BO3HUKHOBEHHS HOTapMaAbHBIX IIpaBOOTHOIIeHUM. BoAee Toro, orau-
YHTEeABHbIE YePTHI HEKOTOPBIX BHAOB AOTOBOPOB SIBHBIM 00Pa3oM IIPOCAEKHUBAIOTCS
B pyHAAMEHTE B3aUMOAENCTBUS HOTAPUYCa U TPAXKAAQHUHA, YTO AAeT ITPaBO TOBOPUTD
O IIPOSIBAEHNH 3aKOHOAATEABHO 3aKPEMACHHOTO CBOOOAHOTO BOAEU3bSIBACHUSL.
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TpebGoBaHNSA BEpXOBEHCTBa NpaBa
M lopuanyeckasl OTBETCTBEHHOCTb

FOpuamueckast OTBETCTBEHHOCTD KaK OOLIeTEOPEeTUIECKUI HHCTUTYT SIBASETCS
IIPEAMETOM HCCAEAOBAHHS B OCHOBHOM B PAMKAX TOM HAM HHO¥ OTPSICAM IPABa, TAE BHU-
MaHMe o0pamaeTcst 6OAbIIe Ha OTPAcAeBble OCOOEHHOCTH, a He Ha OOLIe IIOAOXKEHIS
IOPHAMYECKOI OTBETCTBEHHOCTH M €€ 3HaYEHHe AAS TIPABOBOTO PeryAMpoBaHust. B pam-
KX JKe MCCACAOBAHIISI BEPXOBEHCTBA IIPAaBa STOT BONPOC SBASIETCS AKTYAABHBIM H BO3-
HUKAeT HEOOXOAUMOCTb B AETAABHOM PacCMOTPEHUH B3aNMOAEHCTBUS STHX OHSTHUIL.

3HayeHHe PeryAsSTUBHOM QYHKIHH IPAaBa B COBPEMEHHOM MHPe HACTOABKO BEAUKO,
9TO CAOXKHO HATH OTHOLIEHMUS, KOTOPbIe OBl IIOAIIAAAAH TIOA PEIYAMPOBAHIE TOABKO
OAHOI1 IPaBOBOI HOPMBL. Kak cAeACTBIEe 9TOMY, TP IIPaBOHAPYIIEHHH OCYIIIeCTBASETCSI
AECTPYKTUBHOE BAVSIHHE Ha [IEAYI0 CUCTEMY PETryAUPOBAHHS OTHOLIEHUI OLIPEACACHHOMN
I'PYIIION IIPABOBBIX HOPM. BoccTaHOBAEHIE HAPYIIEHHOTO COCTOSIHHS SIBASIETCS] OAHOM
3 3aA29 FOPHANYECKON OTBETCTBEHHOCTH. AASI PEAAMBALIMK STON 3aAA9H HEOHXOANMO
IIPYMEHSTh HOPMBI Pa3HbIX OTPACA€# [IPaBa KAK MATEPUAABHBIX, TAK 1 IPOLIECCYAAbHbIX,
IIOAPa3yMeBAeTCs IPUMEHEHHE Pa3AMYHbIX 3aKOHOAATEABHDIX AKTOB, KOTOPBI€ SIBASFOTCS
$opMoit BHeAPEeHNSI 9TOF IIPABOBOI HOPMbI, TAKKE B 9TOT IIPOL]eCC BOBACYEHBI OPraHbI
HpaBOOXpa_HI/ITeAbeIe, CyAe6HbIe, HeHHTeHHI/IaprIe) CACACTBCHHBIE, HPOKYPOPCKI/IC)
OpraHbl, KOTOpbIe 06eCIIeYMBAIOT UCIIOAHEHHE CYAeOHBIX peleHuil. MexaHH3Mbl I0pu-
AMYECKOV OTBETCTBEHHOCTH, A TAKIKE AESITEABHOCT IIepPEYNCACHHDIX TOCYAQPCTBEHHBIX
OPIraHOB AOAXKHA COOTBETCTBOBATh TPEOOBAHISM BePXOBEHCTBA IIPABa, IIOCKOABKY 3TOT
HPI/IHLII/IH SIBASIETCA KOHCTI/ITYHHOHHI)IM B praI/IHe.

BepxoBeHCTBO paBa OTHOCUTCS K IIPUHIUIIAM PEr'yAHPOBAHHS, [IPU KOTOPOM BCe
ATOAYL, YIPEXAEHS U OPTaHU3ALINMY, YaCTHbIE U Iy OAMYHBIE, BKAIOYAS CAMO TOCYAAP-
CTBO, IOAYMHEHDI 3aKOHY, KOTOPHI HAAAEKAIMM 06pa3oM 0OHAPOAOBAH, SIBASETCSI
PaBHBIM AASL BCEX, OOeCIIedeH He3aBUCHMbIM IIPABOCYAUEM U SIBASIETCS] BOIIAOIEHHEM
IIpaB U cBO6OA Y€AOBeKa, IPU3HAHHBIX HA MEKAYHAPOAHOM YPOBHE. DTOT IPUHIIUIL
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TaKKe TpebyeT YeTKUX KpUTEPUEB ObeCIIedeH sl BEPXOBEHCTBA [IPABa, PaBEHCTBA IIe-
PeA 3aKOHOM, CIIPaBEAAMBOCTHU B IIPUMEHEHHH 3aKOHA, PA3ACACHIS BAACTU, AOCTYIIA
K 3aKOHOTBOPYECTBY, 3AKOHOAATEABHYIO OIPEACACHHOCTb, HEAOIIYIIleHIE IPOU3BOAQ,
IPOLIECCYaABHYIO U IIPABOBYIO IIPO3PaYHOCTS .

O6006meHune TpebOBaHMIT BEPXOBEHCTBA IIPaBa OBIAO IPOBO3IAALIEHO B AOKAaAe
Benennanckoii komuccnu «O BepXOBEHCTBE IIpaBa, KOTOPast IPEAAOSKHAA HHTEIpa-
ITHOHHBIA ITOAXOA K COCTaBASIIOIIUM 3TOTO MOHATHA. Cpear HUX 3aKOHHOCTB, B TOM
9HCA€ ¥ IPU BBIHECEHUH CYAeGHOTO pelleHus], IPaBOBasi ONPEAEACHHOCTb, PABEHCTBO
BCex IepeA 3aKOHOM, 3AKOHOAAQTEABHOE 3aKPeIIACHHE IIPaB 1 CBOOOA YeAOBEKa U UX
cobAIOAEHYE, TOAYUHEHHOCTD BAACTU 3aKOHY, AOCTYII K IIPABOCYAHIO, KOTOpoe GyaeT
He3aBHCHUMBIM U 0eCIIPUCTPACTHBIM .

TaKoi1 AOKYMEHT IIPEAAOXKUA 000OIEHHBII IIOAXOA K IIOHMMAHUIO BEPXOBEHCTBA
IIpaBa, XOTSI HEOOXOAUMO OTMETHUTH OYeHb OOABILIOE Pa3HOOOpasye HayIHBIX B3TASAOB
Ha AaHHOe nonsiThe. CyliecTByIOIIMe TeOPHUH BEPXOBEHCTBA IIPABa O3BOASIOT IIPO-
BECTH UX KAACCHUKALIO Ha ABA, IO CyTH, 6AOKa — MaTepUaAbHbIe 1 $OPMAABHBIE,
KAK, B YaCTHOCTH, 3TO OBIAO IIpeAAOKeHO caeAars b. Tamanaroir®. Teopuu aTu oTAMYa-
IOTCSI B IIEPBYIO OUYEPEAD TeM, YTO II0-PA3HOMY OIPEAEASIIOT KPUTEPHUHU, COCTABASIIOLINE
BepxoBeHCTBa paBa. OAHAKO UCCACAYS OPHAUYECKYIO OTBETCTBEHHOCTD U €€ POAb
B BOCCTAHOBAEHUH U YKPEIIACHHH CYLIeCTBYIOIIEro IPaBOMOPSIAKA HaM HEOOXOAUMO
HpHMeHﬂTb HNMEHHO TaKOﬁ HHTeI‘pHpOBaHHbIﬁ IIOAXOA K OHPeAeAeHI/IIO IIOHATHUA Bep-
XOBeHCTBa rpaBa. [I0CKOABKY B OTHOLIEHHSX IOPHUAMYECKON OTBETCTBEHHOCTH CAOXKHO
YCTaHOBUTbD KaKOU MMEHHO U3 9AeMEHTOB BEPXOBEHCTBA [IPaBa MMEET OIIPEACASIIOLIYIO
POAb B AQHHBIX KOHKPETHBIX IPABOOTHOLIEHUSIX — AH60 3TO [IpaBa YeAOBeKa, AUGO
He3aBHCUMOCTD CYAeOHOM CHCTEMBI, A0 CODAIOAEHME IIPOLIECCYAABHBIX HOPM U 3a-
KOHHOCTHU HPI/I OCYmeCTBAeHI/II/I HPOLIGAYPI)I HPHBAe‘-IeHHﬂ K OTBETCTBEHHOCTH. OTBeT
OYEBUAEH, B OTBETE Ha BOIPOC CAY>KUT AU FOPUAUYIECKASI OTBETCTBEHHOCTD YTBEPXKAE-
HUIO BEPXOBEHCTBA [IPaBa Mbl HE MOXEM OIIPEAEAUTDH BEPXOBEHCTBO IIPaBa Yepe3 Ha-
AUYHE TOABKO OAHOM MAU HECKOABKHX €€ COCTABASIOINX. Peub UAET O BOCCTAHOBAGHUU
HapyIIEHHOTO IIPABOIOPSIAKA HCKAIOUUTEABHO 3aKOHHBIMU METOAAMU U B PAMKaX 3a-
KOHHOI poreAypsl. CAeAyeT IOMHUTS, 4TO IOPHAMYECKAS] OTBETCTBEHHOCTb MHOTO-
rpaHHa B pOpMax U METOAAX, BUAAX, CyObeKTaX, MEXaHM3MaX, OCHOBAHILIX U LIEASIX,
4YTO UMEHHO HpHMeHeHHe I/IHTerPaHI/IOHHOFO IIOAXOAQ K IIOHUMaHHIO BerOBeHCTBa

! Rule of Law and Traditional Justice in Conflict and Post-Conflict Societies report of the Secretary-
General $/2004/616 of August 2004//Making the Law Work for Everyone. — New York.: Consolidated
graphics, 2008.- p. 3.

% Report on the Rule of Law (Adopted by Venice Commission at its 86 plenary session, Venice
25-26 of March, 2011). Pexxum pocryma: http://www.wvenice.coe.int/webforms/documents/

3 Tamanara B. BepxoBeHcTBO mpaBa: icTOpis, OAITHKA, TEOPis. — K.:BI/IAaBHI/I‘II/II;I AiM «Kueso-
4 )
MoruasitHCbKa aKaAeMiﬂ>>, 2007.- 205 c,C. 106.
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IIPaBa MO3BOASIET IOAYYHUTDb OTBET Ha TO, KAKOE MECTO B YTBEP>KACHHU 9TOTO IOHATHS
UrpaeT IOPUAUYECKas OTBETCTBEHHOCTD. B nporecce mpuMeHneHMs I0pUAMYIECKOM OT-
BETCTBEHHOCTH MBI He MOXKEM CCBIAATBCSI Ha IIPe0OAAAAHIE OAHOTO U3 [TEPEYNCACHHBIX
TpebOBaHMIT BEPXOBEHCTBA IIPaBa HaA APYTHUM. Takoke MBI He MOYKEM OIIPEAEANTS, UTO
uMeeT 60AblIee 3HaYEHNE — ObecIeyeHre IPaB YeAOBEKA, HE3ABIUCHUMOCTh CYAEOHOI
cucrems! (B pesyAbTaTe paspzeAeHus BAACTH), HeBMEIIATEAbCTBO B OCyIIeCTBACHHE
IPaBOCYAUSL, AMOO 3aKOHHOCTb KaK KPUTEPHIT IIOBEASHIS OOLIMIT AASL BCEX TPAKAQAH,
rOCYAQpPCTBEHHbIX OPTaHOB U AOAKHOCTHBIX AM1]. [IprMeHeHMe Mep I0pHANYeCKOH OT-
BETCTBEHHOCTH OYAET CAYIKHUTb LIeASIM FOPUAMIECKOH OTBETCTBEHHOCTH He TOTAQ, KOTAQ
B [IPOLjecCe BOCCTAHOBACHIS HAPYIIEHHOTO IIPaBa CYAOM OYAET AOIYLIEHO APYTOe
[IpaBOHAPYILIEHNUE, A TOTAQ, KOTAA BCe TPeOOBaHUSI BEPXOBEHCTBA IIpaBa OyAyT IpH-
MeHEHbI ¥ peaAM30BaHbL. A IIOCKOAbKY IOPHAMYECKAsl OTBETCTBEHHOCTD BCETAA UMeeT
HHAVBHAYAABHbIN XapPaKTep, TO €€ MOXKHO CIUTATh AAKMYCOBOI G6YMasKKO peaAbHOTO
IpHMeHeHHUs BepXOBEHCTBA ITPaBa B KAXKAOM KOHKPETHOM cAydae. Tako# MoAXoA cooT-
HOCHTBCS C «IpakTukoi EBpornerickoro Cyaa ITo mpaBaM YeAOBeKa, KOTOPBI HEOAHO-
KPaTHO aKIIeHTMPOBAA BHUMAHHE Ha CUTYaTUBHOCTHU COAEPXKATEAbHON MHTepIpeTa-
LUK BEPXOBEHCTBA IIPaBa, TPAAUIIMOHHO H30erast TAKOTO ero OIPEACACHISI, KOTOpOe
MOYXHO PACIIPOCTPAHHUTD Ha BCe 6e3 HCKAIOUeHHsI )KU3HEeHHbIE 00CTOSTeABCTBA> |,
HeoaHOKpaTHO HAYYHBIMU HCCAEAOBATEASIMH OOPAIlaAOCh BHIMAHIE Ha TO, YTO
IPUHIIMI BEPXOBEHCTBA IIPaBa UI'PaeT 3HAYUTEAbHYIO POAb TOTAQ, KOTAQ OH IIPUMEHUM
IPaKTHYEeCKH, TO €CTh peaAu3oBaH. IIpuHIMI BepXoBeHCTBa MpaBa CAEAyeT paccMa-
TPHBATh U AHAAUZUPOBATD B €0 AEMCTBUM, 2 IOCKOABKY €T0 COAEPIKAHHE OIPeACASeTCS
HabOpOM TpebOBaHMUIL, 0 KOTOPBIX OBIAO YIIOMSIHYTO BBILIE, TO Yepe3 IPAKTUIECKYIO
peaAm3aIHio Bcex 9THX TpeboBanuit. I1pu MO3UTUBHOM I0PUANYECKOM OTBETCTBEH-
HOCTH CA€AOBAHIeE TPebOBaHISIM BEPXOBEHCTBA [IPAaBa IIOHYKAAET AULIO HAM TOCYAAP-
CTBEHHBIN OPIaH K OIIPEACACHHON MOAEAH ITOBEACHHUS, K OIIPEACACHHBIM AEHCTBUAM
IIOA YTPO301 IPHMEHEHH CAaHKIIUI B CAy4ae IPOTHBOIPABHBIX ACHCTBHIL; IIPU pe-
TPOCHEeKTUBHOMN I0PUAMYIECKON OTBETCTBEHHOCTH HaAUYME OITPEAEACHHbIX IIPaBOHA-
PYLIEHUN TSHET 33 coboit OCYIIeCTBACHHUE [JeAOTO KOMITAEKCA ACMCTBUMN 06pameHme
Ha BOCCTAaHOBAEHME HapyIIeHHOro status quo. Peaausanus cocTaBAsSIOMUX BEPXOBeH-
CTBa IpaBa B OTHOIIEHMAX IOPUAMYECKON OTBETCTBEHHOCTH SIPKO IIOKa3bIBaeT pas-
AMYHE MEXAY BEPXOBEHCTBOM ITPaBa M BEPXOBEHCTBOM 3aKOHOAaTeAbcTBa. HecmoTps
Ha TO, YTO 3aKOHHOCTD ABASIETCS OAHOM MX COCTABASIIONIMX BEPXOBEHCTBA IIPaBa, IpU-
BA€UeHIe K OTBETCTBEHHOCTH, KK [IPABUAO, TpeOyeT IpHMeHeH IS He OAHOTO ITOAOXKe-
HHS 3aKOHA, 2 HECKOABKHUX CPasy. Aaxke eCAM peub UAET O IPUBACYEHUH K YTOAOBHOM
OTBETCTBEHHOCTH, M AUIO TIPUBAEKAETCS [0 OAHOM CTaThe KPUMUHAABHOI'O KOAEKCa,
IpUMeHEeHHe 3TO COMPOBOXKAACTCS KAK MUHMMYM IIPUMEHEHHEM IPOIieCCyaAbHbIX

! Kosio6pa M. Bepxosercrso mpasa i Yipaina//IIpaso Yipainm — 2012. -Ne 1-2.- c. 30-62, c. 31
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HOpM. VIMeHHO B OTHOIIEHHNHU IOPHANIECKOI OTBETCTBEHHOCTH OAHOTO TOABKO Tpe-
0OBaHUSI 3aKOHHOCTH HEAOCTATOYHO, AASI IIPAKTHYECKOTO IIPUMEHEHNSI BEpXOBEH-
CTBa IIpaBa HEOOXOAMMO COOAIOAEHIE U APYTHX TpebOBaHUII BepXOBEHCTBA IIPaBa.
B coBpeMeHHOM MEpe HeAerkO HalTH COBEpPIIEHHOE 3aKOHOAATEABCTBO, B KOTOPOM
He ObI1AO OBl HM IPOOEAOB, HI HecooTBeTCTBUIT. KOrAa Takue U3bsiHbl IPOSBASIIOTCS
B [IPaBOIIPUMEHUTEABHON AESTEAPHOCTH, IIPOOEAbl 3AKOHOAATEABCTBA IIOPOXKAAIOT
HeOOXOAMMOCTD PEIIUTb AEAO, PyKOBOACTBYSICh IIPUHIIUIIAMU COOTBETCTBYIOIIE OT-
PACAM M 3aKOHOAQTEABHBIMU ITOAOXKEHISIMU, KOTOPbIE PEryAUPYIOT IIOXOXKHE 10 CO-
AEPYKaHUIO OTHOIIEHHS. MOXXHO A yTBEPXKAATb, YTO TPeOOBAHIS BEPXOBEHCTBA [IPaBa
cobAT0AeHDI B TAKOM cAydae? OUeBUAHO AQ, IIOCKOABKY IIPHHIIAIIBI TAKOKE 3aKPETIACHbI
B 3aKOHOAQTEABHbIX AKTAX, KaK IIPABHAO, B 3aKOHOAATEABHbIX AKTAX BBICIIIIX [T0 Hepap-
XUU — KOHCTUTYLHSIX, OOIIHX 9aCTSX COOTBETCTBYIOIINX KOAEKCOB. Tesrc o HeoOxo-
AMMOCTH pelleHs CIIOpa He3aBUCHMO OT COBEPILIEHCTBA 3aKOHOAATEABCTBA SIBASIETCSI
[PHIMEPOM peaAnsaruy TpeboBaHUIT BEPXOBEHCTBA IIPaBa O AOCTYIIE K IIPABOCYAHIO.

ITpuMeHeHHe IPUHIINIA BEPXOBEHCTBA [IPABA B IIPABONIPUMEHUTEABHON ASSITEAD-
HOCTH He MOXXET BBICTYIIATh IIPOCTO AeKaaparueit. Oxoao 600 Thic. cyaeOHBIX pelre-
HUT B YKparHe NMEIOT HeIIOCPEACTBEHHYIO CCBIAKY Ha 9TOT IIPUHIIUIL, YTO COCTABASIET
TOABKO 2% OT ux 06mero urncaa'. OAHaKO pelreHre AI0OOTO CIIOpa Yepe3 BEIHECEHNE
pellleHne Cyaa IPeAyCMAaTPHUBaeT BOCCTAHOBACHHE HAPYIIEHHOTO 3aKOHHOTO IIPaBO-
HOPSIAKA M 9THM CAYXKUT PeaAr3aliy TpeOOBaHMI BepxoBeHCTBa mpasa. I1o aromy,
[PUBEACHHAS CTATHCTHKA HIKAK He MOXKET TPAKTOBATHCS KAK OrPaHUYEHHOE IIpUMe-
HEeHIe 9TOTo IIPHHIUIIA B YKpauHe. B aToi cBsa3u caepayer coraacutbes ¢ C. [oaoBaTeiM,
KOTOPBII B TPAKTOBKE IIPUHIIAIA BEPXOBEHCTBA IIPaBa IPSIMO YKa3bIBAET HA TO, YTO
CAeAyeT HalTH CIIOCO0 «CA€AATh BO3MOXHBIM Y€TKO€, COTAACOBAHHOE U CTAaHAAPT-
HOe moHuMaHue > . CIioco60M TaKOro MOHUMAHIS MOXKHO CUHTATh PACCMOTpPEHMUe
COAEpIKATEABHBIX TPeOOBaHMUIT BEPXOBEHCTBA [IPABA M MX IIPAKTHIECKOe IPUMeHeHue,

B peTpocIeKTHBHOM 3HAYEHUH IOPHANIECKOI OTBETCTBEHHOCTH, KOTAQ K BO306-
HOBAEHHIO HaPYLIEHHOTO IIPABOMOPSIAKA IIPUBAEYEHbI KOHKPETHbIE CyOBeKTHI U IO-
CYAQPCTBEHHBIE OPTaHbI OCOOEHHO BaXXHBIM SIBASIETCSI PACCMOTPEHHE BEPXOBEHCTBA
IpaBa He KaK ACKAQPATHBHOTO IPUHIIUII, 2 Yepe3 COBOKYIIHOCTD er0 TpeboBaHuil, pe-
AAM3AIIHI0 KOTOPBIX M MOXHO IIPOCACAUTD B OTHOIIEHUSIX FOPUAMIECKON OTBETCTBEH-
HOCTH. B Takyx oTHOIIEHNSIX Tpe6OBaHIS BEPXOBEHCTBA IIPaBa PACIIPOCTPAHSIOT CBOE
AEMCTBHE U Ha IPABOHAPYIINTEAS U Ha TOCTPAAABIINX AWI] M HA CyA€OHBIE U IIPaBo-
OXpaHHUTEAbHBIE OPTaHbl, KOTOPbIE 3aAFICTBOBAHBL B BO30OHOBACHNN HAPYIIEHHOTO
npasa. BepxoBeHCTBO IpaBa B 9THX [IPABOOTHOLIEHISIX ObecIeurnBaeT cOAAAHCUPO-

! Vsaposa O. [Tpunnun sepxoBeHcTBa mpaBa B CyAOBiit mpaxruii Ypaiau//®isocodis mpasa i
3araAbHa Teopis mpasa.-2013.- N¢ 1.- c. 65-70, c. 67.

% Toaosarwit C. BepxoBeHcTBO npasa (IpaBoBAAAALL) K FOTO TAyMauuTh BeHeniancoka komicis//
ITpaso Yxpainm. - 2011.- N 10.- c. 154-167, c. 157
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BAaHHOCTb — C OAHOI CTOPOHBI IIPeAYCMATPHBasi He3aBIHCUMOCTD CYAQ U CBOOOAHBIIT
AOCTYII K ITPABOCYAMIO, KaK IIPABHUAO IIOTEPIIEBILETO, C APYTOM CTOPOHbI -3aKOHHOCTD,
obecrieueHre IIPaB 1 OCHOBHBIX CBOOOA YeAOBEKA KaK FAPAHTUIO OT CAMOYIIPABHBIX
AEVICTBHI CyAQ M HAPYILIEHNS IIPaB AI0OOI U3 CTOPOH, B T. 4. HAPYIIHTEASL

IOpuanyeckass OTBETCTBEHHOCTD B IIO3UTUBHOM IIOHMMAHHH IIPEAYCMaTPHUBaeT
YMBIIIAEHHOE BO3AEPKaHHE OT OIIPEACACHHBIX ACHCTBHI IIOA YTPO30L CAHKIIMM; B pe-
TPOCIEKTUBHOM — OTPAHUYEHHS B BUAE HETaTHBHBIX IOCACACTBUM IPOTUBOIIPABHOTO
MOBEACHHS, A IMEHHO: HMYI€CTBEHHbIE OTPAaHMYIEHHs], OTPAHUIEHHS OIIPEAEACHHBIX
BUAOB A€SITEABHOCTH, OTPAHHYEHNS CBOOOABI IEPEABIDKEHIS U T. A,

Tpe6oBaHNUS BEPXOBEHCTBA IIPABa AOAYKHBI OBITh PEAAM30BAHDI B KAXKAOM SIIU30AE
IIPUBA€YEHIS AULA K IOPUAMYECKON OTBETCTBEHHOCTHU. IIprMeHeHne Takux o6mux
TpeGOBaHMUIT B AKTaX HHAMBHUAYAABHOTO AEHCTBIS SIBASIFOTCSI SIPKMM IIPUMEPOM TOTO,
KaK TpebGOBaHISI BEPXOBEHCTBA [IPaBa IPYMEHIMBI Ha IIPAKTHKE.
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ITpobaema mpocTUTYLMH 00YCAOBACHA BO MHOIOM TeM, YTO 3apabaTbiBaTh Ae-
HeXXHBIE CPEACTBA 3aKOHHDIM ITyTeM AASI JKEHIIIH He BCerAd 6bIA0 BO3MOXKHBIM. IIpo-
0AeMa IIPOCTUTYLIUK MMEET AAUTEABHYIO HCTOPHIO M BBICTYIIAET B KaUeCTBE OAHOM
U3 BOKHBIX COL[IAABHO-9KOHOMUYECKIX IIPOOAEM IIPU PACKPBITUH IIPABOBOIO CTATyCa
KeHIUHBL [ TpocTUTyIHel B GOABIIMHCTBE CAyYaeB 3aHIMAAVCH AEBYIIKU U XKeHIIU-
HbI 13 9KOHOMHIYECKH CAA0BIX cAOeB HaceAeHwst. IIpocruryrkamu Kak B Poccun Tak
U B HIHOCTPAHHBIX TOCYAQPCTBAX B OOABIIMHCTBE CAYIaeB SIBASAVCD AEBYIIKH, KOTOPbIE
IIBITAAKCh YCTPOUTCS Ha PabOTY Ha 3aKOHHOM OCHOBAHUH, HO II0 TeM HAH IIPUIUHAM
He CMOTAU U OKA3aAHUCh 0e3 CpeACTB K cymecTBoBaHuIo. A. ITonmnpur ykassiBaer Ha-
CKOABKO OOABILOI IIPOLIEHT AEBYLIEK, IPHE3KAMIX B BepAUH C 1[eABI0 HAHATHCS
B YCAy>KeHUe, KOHYAIOT IIPOCTUTYLIHEN, II0Ka3bIBaeT TOT GaKT, YTO M3 aPECTOBAHHBIX
B 1900 ropy 6epAMHCKON «IIOAWIMEN HPABOB> SKEHIUH IIOYTH OAHY I€TBepPTD CO-
craBasiam cayxanku (337 us 1689) L.

Hcropudeckn pycckoe 3aKOHOAATEABCTBO IIPEAYCMATPUBAAO HAKA3AHHUE 3a TaK
Ha3bIBAEMOE «HeIOTPebCTBO> HAYMHAS C IIePBBIX HOPMATHUBHBIX AKTOB. Y>Ke HauU-
Hast ¢ Cype6HuKa 1589 ropa IpOCTUTYTKH BRIAEASIAUCH IIPH OCYIIIeCTBACHIH 3aIIUTHL
CO CTOPOHBI TOCYAAPCTBA, POCCHICKOE 3aKOHOAATEABCTBO CTPOTO OTAEASIAO XKEHIIINH,
3aHMMAIOIIUXCS IPOCTUTYLHEH OT HHBIX XKEHIIUH. Aake IPHBAEKAs K OTBETCTBEHHO-
cru 3a ockopbaenne CyaebHux 1589 ropa orpaHHIHBAA IPOCTUTYTOK B IIOAYIEHUH
kommencanuu. 3a ockopbaenne («becyecTue» ) MPOCTUTYTKH MOAYIAAH KOMIIEHCA-
L[JMI0 MPHMMAABHYIO M3 BCEX BOBMOXKHBIX: «A OASASIMD U BbAbMaMb Ge3miecTbst ABe
AEHBI' I10 MX'b IIPOMBICAOMB> 2.

! Honmpuiy A. Obmecrsennsre u soHOMUYecKue mpuuntbl npoctutyuui. Cr6. 1904. C. 47

2 Amapeen A. 1. Cype6rux 1589 r. i ero crucku. Mispectns Pocemiickoit Axapemun Hayk. 1924,
C.213.
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Haunnast ¢ 1649 r. B Poccuu mpocTHTYIMs HAYMHAET IIPECACAOBATHCS II0 3aKOHY.
ITo saxonam, mpunATeIM Ipu Asekcee Muxatirosuye, OBIAO OIIPEAEAECHO TOPOACKHM
00'pe3AUNKAM CAEAUTD, «HAKPEIIKO, YTOOBI B TOPOAE, Ha [IOCAAE, U B YE3A€E ... KB A€PeB-
HSIX ... OASIAHH ... HU Y KOTO He 6b1A0> .

AKTHBHYIO 60pBOY € IPOCTUTYIMEN IPOAOAKUAN U Apyrue mpasutear. [Terp I
oCyIecTBAsIA 00pBOY ¢ mpocTurynuei B apmun. AnHa IBaHoBHa ykazom 1736 .
BeAuT «HeIOTPeOHbIX KEHOK U ACBOK>>, COAEP>KIIMBIX Y Ce0sI «BOABPHOAYMIIAMIL >
U TPAKTHPIIUKAMH, <OHBIX AOIIPOCSI, 6yA€ He OeIAbl OKKYTCSI, TeX BBICEYb KOIIKAM
U U3 TeX AOMOB UX BBIOUTDH BOH> 2.

Ipu Eauzasere B Iletepbypre, Ha Bo3HeceHCKoi yAuUlle, OSBUACS IIEPBBII PO-
CKOIIHO OOCTaBACHHBII ITyOAMYHBIN AOM, OTKPBITHIA B 6OraTOM OCOOHSIKe HEMKOM
u3 Ape3peHa; OAHAKO KOHYHAOCH €0 CYIeCTBOBAHHE TeM, YTO AeBYIIKa, 3aBepboBaH-
Has TYAQ 0OMAHOM, [I0AQAQ IIPOLIEH e UMITEPATPHLIE, PE3YABTATOM €0 SIBUACSI HOBBIIT
yKa3 IPOTHB IIyOANYHBIX AOMOB, IPEATIUCHIBAIONIUI «HEIIOTPEOHBIX JKeH H ACBOK >
<«CBICKHBATh, AOBUTD 1 IPUBOAUTD B TAABHYIO [IOAULIUIO> .

«Ycras 6aarounaus> (1782) 60aee AubepaseH: OH Ha3HAYAET AAS Ty GAMYHBIX AO-
MOB 0cobble kBapTaabl B [TeTepbypre, BMecTe ¢ TeM HaKa3bIBasI CBOAHIIECTBO CMUPH-
TEABHBIM AOMOM U 3aIIpelnasi IpeBpaInaTh B 60pAeAr YacTHbIe A0Ma. ExaTeprHuHCKII
yCTaB GAQrOYMHILI 3allpellaA «HemoTpedcTBax»: «Byae KTO AOM CBOI MAM HAHSITBHIN
OTKPOET AHEM I HOYBIO BCSKHM AIOASIM PAaAM HEIIOTPEOCTBA: C TOrO B3bICKATD IIEHIO
ABEHAAIIATHAHEBHOE COAEPIKAHHEe COACPXKAHHOTO B CMUPUTEABHOM AOMe, M CaXKaTb
ero B TOT K€ AOM, AOHAEXKeE 3amAaTHT. 2) ByAe KTO B AOM OTKpBITBIIt AHEM H HOYbIO
BCSIKHM AIOASIM PAAH He- IIOTPeOCTBa, BOMAET AASI TOTO K€, C TOTO B3bICKATh IIEHIO
IIECTHCYTOYHOE COAeP>KaHNe COAEPYKAaHHOTO B CMHPHTEABHOM AOMe, M Ca’KaTh ITOA
CTPaXky, AOHA@XE 3aIIAATHT. 3) Byae xro HeHOTpe6CTBOM CBOMM HAU MHOTO A€AaeT
PpeMecAo, OT OHOTO MMeeT IIPOTIUTAHMe: TO 32 TAKOBOE MOCTHIAHOE PEMECAO OTOCAATh
€ro B CMUPHUTEABHBIIT AOM Ha [TOATOAQ. A\QHHASI [IOANTHKA ObIAQ POAOATKEHA H APYTUMHU
3aKOHOAAQTEASIMH > >,

3anper «HemoTpebcTBa>» Ob1A IpepAycMoTper CBoAOM YcTaBoB o Ilpeaympesk-
Aernn u Ipecevennu Ipecrymaennit 1832 r. Ota crcreMa 0e3yCAOBHOM pelpeccru
B OTHOIIIEHNU HeIoTpebCTBa AnLl 060€ero moaa 6piaa BocrpursTa CBoAOM YcTaBoM
o IIpeaympexaenuu u IIpecevennu Ilpecrynaenmit 1832 r., cT. 223 1 218, 1 ceabckum
TIOAMIEICKUM YCTaBOM AAS TOCYAAPCTBEHHBIX KpecThsiH 13 Mapra 1839 1. (12165).
Cr. 181 Ha3BaHHOTO CEABCKOTO YCTaBa IPEAITUCHIBAET < XOAOCTBIX U BAOBBIX MY KUHH,

1 http://ru.wikipedia.org/wiki/ITpocTurymms
? Bpomkep B. M., Eaucrparos A. V1. [Tpocruryuus 8 Poccun. M., 1927. C. 14.

% 3axomopareabcTBo ummeparopa [Terpa IT1: 1761-1762 roabl. 3aKOHOAATEABCTBO HMITEPATPHIIBI
Exarepunsi I1: 1762-1782 rops, M., 2011. C. 353.
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PaBHO He3aMY>KHUX M BAOBBIX JKEHIIUH, YAYEHHbIX B HEIIOTPEOCTBE, YIOTPEOASITH
B O0ILIleCTBEHHBIe HU3KME Pa0OTHI, KAK-TO: HA MeTeHUe U OYHUIIeHHe YAUL] OT I'Ps3H
U COpa, Ha MBIThe IIOAOB B OOIeCTBEHHBIX AOMAaX U T. IL>» . B 1845 1. YaoixeHmeM 0 Ha-
Ka3aHISIX OBIAQ IIPOBEACHA IPAHb MEXAY BHEOPAIHBIMU CBSI3SIMU U IIPOCTUTYIIHE.
YAO)KeHHe 0 HAKA3aHUSIX [IPEAYCMATPHBAAO AAS XKEHIIUH ITPO(eCCHOHAABHO 3aHUMA-
IOIIUXCS IPOCTUTYLIHEH.

O mepBOM apHCTOKpAaTHIECKOM OopaeAe pacckasbiBaeT Aea0 1753 ropa, Bos-
Oy>KAEHHOE IIPOTHB COAEPIKATEABHHUIIBI TAMHOTO IIPUTOHA, HeMKH 13 Ape3peHa, 060-
cHoBasierics B IletepOypre. PaboTHurp! 3aBepeHns 6bian nHOCTpanKamu. ITasea I
IPEATIMCAA IPOCTUTYTKAM HOCHTD JKEATYIO OAKAY (9TOT yKa3 6b1A OTMEHEH C ero
CMepTbI0).

B 1843 r. mpocTuTymms 65142 00bSIBACHA TEPIIMIMO; IOAHUIIVS AOAXHA OBIAQ BBIHC-
KHUBATbh )KEHIIUH, CAEAABIINX U3 IPOCTUTYLIUH PEMECAO, CTABUTD HX Ha Y4ET 1 II0ABEp-
raTh MEAHLTHCKOMY OCBHAETEAbCTBOBAHMUIO; AASL 9TUX Ljeaeil B ITerep6Oypre, Mockse
U HEKOTOPBIX APYTHX KPYIHEHIINX TOPOAAX OBIAU CO3AAHBI 0COOBIE BpadeOHO-IIOAH-
LeiicKre KOMUTETBL BhIAO ABE OCHOBHBIX KaTeropuii IpOCTUTYTOK: 6uaeTHbIe (pabo-
Taromue B yGAUIHOM AOME) 1 GAQHKOBbIE (pa60TanmHe Ha CheMHbIX KBAPTHUPAX IIOA
npucMoTpom cyTenépos). [IpocTutyTka 6b1aa 0653aHa SBASTHCA B OAMIIHIO H ITOA-
BEpraTbCsl OCBHAETEAbCTBOBAHHIO M MEAULIMHCKOMY OCMOTPY 2 pasa B HepeAro (HopMa
6b1aa oTMeHeHa B 1909 roay). Y IpOCTUTYTKH OTGMPAACS MACTIOPT U B3aMeH BHIAABA-
AOCh 0CO60€ CBHAETEABCTBO, Ha3bIBABIIEECS <« KEATHIN 6uaeT>. B Poccum B 1890 r.
AOMOB TePIIIMOCTH OBIAO OTMedeHO 1262, TalHBIX IPUTOHOB 1232, MPOCTUTYTHBIX
AOMOB TepriuMocTH 15 365, opunodek 20 287 (310 — MUHHMAAbHBIE HUQPDI, PaKTH-
4eCKH, BHAUMO, GOABIITE).

ITy6anansre AooMa B Poccru AeAMAUCH Ha TpH KaTeropuu. B 60paeasx Bbicimeit
KaTeropuu 3a Bu3ut maaruan 100 py6aeit, a cyrouras HopMa 6b1aa S—6 ueaosek. B 6op-
AEASIX CpeAHell KaTeropuu — CyTouHast Hopma 10—12 geaoBex mpu ieHe 1-7 py6aeit.
Husmeit — 30-50 xomeex mpu cyTo4HO HOpMe 20 9eAOBeK U boAee.

B 184S r. YAo)keHHeM 0 HaKa3aHMIX ObIAQ IPOBeAEHA IPAHD MEXAY BHEOPAUHBIMU
CBSI3SIMHU U IIPOCTUTYLIMEN. YAO)KEHHE O HAKA3aHUSX IIPEAYCMATPUBAAO AAS JKEHIIIHH
npodeCcCHOHAAPHO 3AHUMAIOIINXCS IPOCTUTYIIHEN .

Poccuiickoe 3aKOHOAATEABCTBO IIPEAYCMATPHBAAA 3AIIPET Ha «HeIoTpebcTBa>,
0AHaKo A0 1843 ropa rocyaapcTBo He OCYIeCTBASAO aKTUBHOTO YYaCTH B PEI'YAUPO-

! 3axomompoexr 06 oTMeHe BpaueGHO-MIOAMIIEHCKOTO HAASOPA 33 MPOCTHTYIUEH U 3AKPHITHI
npuronos. ITo unurmaruse CITB Kay6a >keHCKON M IMPOrpecCHBHOM MAPTHH COCTAaBAEHBI IPOd.
A.W. Eanctparoseim 1 BHeceHb! B [ocyaapcrsennyio Aymy pemrytarom A. M. IITunrapessiv. Breceno
3a mopmuceio 39 uaenoB foc Aymer 25 oxrs6ps 1913. Cu6., 1913.

2 YaosxeHust o Hakazarusx 184S r. [Toanoe cobpanme 3akonos/ /http://www.nlr.ru/e-res/law_r/

uk_d.php
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BAaHUM AQHHOM cepbl 1 ee peraaMeHTaIHIo. [0CyAapCTBO He MOTAO HCKOPEHHTD 9Ty
pobAeMy M BO3HUKAQ HEOOXOAMMOCTD PETHCTPALUK IPOCTUTYTOK. [IpocTrTynus
CyIeCTBOBaAa B POCCHM AAMTEABHBII IIPOMEXYTOK BpEMEHHU B Pa3AMYHBIX (OpPMAX.
ITpocTUTyTKH PabOTAAM KaK B IIyOAMYHBIX AOMAX, TAK U CAMOCTOSITEABHO. YPOBEHb
Iy OAMIHBIX AOMOB OBIA BeCbMa Pa3AMYEH OT AOPOTHUX H POCKOIIHBIX U AO CAMOTO HU3-
Koro ypoBHst. OAHH U Te e IPOCTUTYTKH MOTAHU 32 CBOIO JKM3Hb CMEHHUTb He OAHO
MeCTO paboThl, TAK KaK IPOCTUTYTKH YACTO HAYUHAAU 3aHUMATHCS IIPOCTUTYLIUEN
OYeHb MOAOABIMH, HO PAHO TEPSIAH CBOIO IIpHUBAeKaTeAbHOCTD. Ho Be3pe mpocTuTyTOK
COIIPOBOXKAAAY BeHepHueckue OOAe3HI.

B 1843 r. mo yxasaruio Hukoaas I 6b1a cozpan Bpaue6HO-TOANIIACKIIT KOMUTET,
CO3AQHHBII AASL KOHTPOAS HaA BeHEPHIECKUMH 3a00A€BaHISIMU U APYTUMH IIOCA€A-
CTBISIMU ITPOCTUTYLHU. I[POCTUTYTKU CTAAU [TOABEPIaThCs PETUCTPALIMH U PETYASIp-
HBIM MEAMIIMHCKAM OCMOTpPaM. AeByIIKaM, IPOIIEAIINM PETHCTPALIUIO KaK IPOCTH-
TYTKA [IOAYYaAQA TAK HA3BIBAEMBII «IKEATBII OHAET>». BbiAu IpUHATHI 0cO6bIe IIpaBrAd
AASI ITy OAUHBIX SKEHIIUH U AASL COACPXKATEABHHI] GopAeaett .

Haa30p 3a mpocTuTyTKaMu ObIA HAIlpaBA€H, B OOABIIEI CTEIIeHH, Ha 3alUTy
obiecrsa, a He Ha obecreyenne uHTepecoB MpoctTuTyTok. IITIopMep K. A. orme-
9aA, YTO «BO BCEX CAYYAsIX, KOTAQ SIBASIETCSI HEOOXOAUMOCTD IPEABSIBUTH AOKYMEHTBI,
SIBHASI IPOCTUTYTKA He MOXXET CKPBIT CBOETO peMecAa >.COOTBETCTBEHHO CAEAYeT
COTAACHTBCSI C TEMHU ABTOPAMU KOTOPbIE IIPH3HAIOT, YTO JKEHIIIHA CTaB OAHAXXABI [IPO-
CTUTYTKOM HE MOTAAQ BEPHYTbHCS K HOPMAaAbHOM >KU3HHU, BOUTH B YBAXKA€MY0 CEMBIO,
CMEHUTD BHA ACATEABHOCTH, CTaTh AOCTOMHBIM YACHOM O0OIecTsa.

IpaBuaa, yCTaHOBAEHHBIE AASI IPOCTUTYTOK CO3AABAAU CAOXKHOCTH IIPH ITP OXKH-
BAaHMM MX Ha YaCTHBIX KBAPTHPAX, CTAPASICh 00CIIEIUTh IPOKUBAHLE IPOCTUTYTOK
B 6opaeasix. ITo IIpaBUAAM AASI TIPOCTUTYTOK 1844 I. OHU He MOTAU MEHATb MECTO
CBOEIO XXUTeAbCTBA Oe3 paspemrenust moaunun. B 1851 roay, Ha ocHoBaHuM 0c060-
ro Bricouainero moBeAeHus, CAEAAHO OBIAO MEXKAY IIPOYHMM, PACIIOPSDKEHIE, YTOObI
BO BCEX TOPOAAX COCTABAEHBI OBIAY IIOAHbIE K BEPHbIE CIIUCKH [Ty OAMYHBIM, T. €. 06pa-
THBIINM PACIIyTCTBO B IIPOMbICEA, SKEHIIIHAM, YTOOBI OHHU SIBASIAMICH K CBUACTEABCTBY
B GOABHIIIE, M OKA3aBIINECS 3aPAXKEHHBIMI AOAXHDI OBIAM OCTaBASIEMBI B GOABHHI[E
AO H3AeYeHIIs], 6eCIIAATHO, K KAKOMY BEAOMCTBY HU IIPUHAAAESKAAL,

ITpocTuTyLus B KadecTBe MPeCTYIAEHUS, KOTOpPOe IIPUHUMAET OIPOMHBIE MaC-
mrtaObl BRICTyIaeT B 6oapmuHcTBe crpan. B XIX u XX Beke IPOCTUTYLMU IPHHIMAET
YYAOBMIIHBIE, HEBUAAHHbIE B UCTOpHUU pa3Mepbl. B Bepaune Ha xaxabie 20 Tak Ha-

! Csoa Y3aKOHEHUI U PaCHOPSDKEHUI [IPAaBUTEABCTBA IO BpadeOHOM M CAaHUTAPHOU YaCTH
B Mimmepun. Mzp. Mea. Aern. mmoa pea. A. @. Parosuna. Bem. I, CITb. 189S. C. 75.

? Mlriopmep K. A. TIpocrurymus 8 ropoaax. Aoxaaa Cresay mpu Mea. Aer. 1897. Tpyast Coespa. T.
LC.S.

® TToaroe cobpane 3axoroB Poccuiickoit nmrepu. Tom. 37. Yacrs 1. C. 275.
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3bIBAEMBIX YECTHBIX XKEHITMH IPUXOAUTCS OAHA poctuTyTKa. B IMapmke HacuuThiBa-
€TCsl OAHA TIPOCTUTYTKA Ha 18 YeCTHBIX XEeHIUH, a B AOHAOHE — OAHU IIPOCTUTYTKA
Ha 9 xenmuH ... [IpoiseraeT MpOCTUTYIMA SABHAs, PETAAMEHTHPOBAHHAs, 3aKOHHAS;
IPOCTUTYLIMS TAfHasI, TOACOOHAS, «Ce30HHas>» ',

PeaAbHBIX CIIOCOOOB HCKOPEHUTb TAKyI0 IPOOAEMy KaK IIPOCTHTYLIHS
Hu B XIX Beke Hu B XX Beke He 6b1A0 HatipeHO. Te Mepbl, KOTOpbIE 6b1AU IIPEATIPUHS-
THI TOCYAQPCTBOM MOTAU CIIOCOOCTBOBATH YCTAHOBAEHHIO OIIPEAEACHHOIO KOHTPOAS
3a IPOCTUTYTKAMH, HO He CIIOCOOCTBOBAAU YCTPAHEHHIO IIPOCTUTYLIMHU KAK SIBACHIS,
TaK KaK IPOCTUTYLIUS ABASIETCS IBAGHHEM COIIMAAbHBIM. Aa)ke IPUHATHE TAKUX aK-
TOB, KOTOPBIE AOAYKHBI OBIAY IIOMOYb OCBOOOXKACHUIO SKEHINVH, HAIIPUMEP, IIPABHA,
yTBepKAeHHbIX MunuctepcrsoM BuyTpennux Aea 29 mast 1844 ropa AASL Ty OANIHBIX
KEHIIVH U HX COAEPXKATEABHHI] B 0OEHX CTOAMIIAX, B COOTBETCTBHI C KOTOPBIMU AOATO-
BbIe [IPeTEH3HI COAEPXKATEABHHI] K ITy OAUIHBIM JKEHIIHAM He AOAXKHbI CAYXKUTb IIpe-
ILSITCTBHEM K OCTABACHHIO [IOCACAHUMHE OOPAEA€i, He HIMEAO IPAKTHIEeCKOTO 3HAYEHHSL.
CoszpaHue IPHIOTOB M HHBIX YIPEXKAEHHI, CO3AABAEMbIX AAS IIPeOBIBAHIS IPOCTUTY-
TOK, TaK )Ke He CO3AaBAAO YCAOBHH OT UX OTKa3a OT 3aHATHI AAHHBIM BUAOM A€SATEAD-
HOCTH, TaK KaK He MOTAO PeIINTb UX COLIUAABHBIX, 9KOHOMUYIECKHX H HHBIX IPOOAeM,
TOAKHYBIINX UX Ha IIyTh IIPOCTUTYLHU. [IPHIOTHI CIIOCOOCTBOBAAN TOABKO TOMY, YTO
IIPOCTUTYTKH Ha OIMPEACACHHBIN CPOK BO3ACPIKUBAAKCDH OT 3aHATHM IPOCTUTYLIUEH,
HO KaK IIPaBUAO BO3BPAIIIAAKCH TyAQ OOpaTHO?.

AesTeAbHOCTb TOCYAAPCTBa B cdepe Hap30pa 3a IPOCTUTYTKAMH B PSIAE CAydaeB
BeAa K 3aKPeIOIeHUI0 POCTUTYTOK M CO3AAHHIO UCKYCCTBEHHBIX 3aTPYAHEHUH AASL
BO3BpaIeHHs IPOCTUTYTOK K HOPMaAbHOM XU3HH. YK eHIIIHaM, 3aHIMaOIIMCS IIPo-
CTUTYILIHeH BMECTO [IACIOPTOB BBIAABAAVICH CIIEIJIaAbHBIE MeAIIMHCKUe 6uaeTsL. ITo mmo-
AOXXEHHUIO BpadeOHO-ToANIIeficKoro komureTa B ITerepOypre 28 mroast 1861, § 21, «aas
HperpakAeHUSI Iy OANIHBIM XKeHITMHAM BO3MOYKHOCTH YKPBIBATHCSI OT BPaueOHOTO HaA-
30pa, macropTsl ux xpansrcs B Kanreaspuu Bpage6no-TToauneiickoro Komureras .

B cooTBercTBUU ¢ moaoxkeHUeM KabuHera Munncrpos or 10 anpeast 1862 ropa
B CAy4Yae YKAOHEHHUS ITyOAUYHBIX )KEHIIUH OT YCTAHOBAEHHOTO MEAMLIMHCKOTO OCBHU-
AETEAbCTBOBAHMS HAAAEXKAAO TIOABEPraTh UX MOAUTHYECKUM MCIPaBUTEALHbIM HaKa-
3aHMAM M COACPKAHUIO B UCIIPABUTEAPHOM 3aBEACHUH B 3aBUCUMOCTHU OT Mephl BUHBL

Cnucok AuTeparyphbi:

1. Amnppees A. M. Cyaebnux 1589 r. u ero crimcku. sBectus Poccuitckoit Axapemun
Hayx. 1924.

! Koaaonrait A. TIpocturyiyus n Mepst 60ps6er ¢ Heit. M. 1921. C. 6.
2 Cracos B. B. Hapexxpa Baciabesra CracoBa: Bocromunanms u ouepxu. CIT6. 1899. C. 84.

3 Eaucrparos A. O MpuKpenAeHHH XeHIUHb K TPOCTUTYLHH (Bpade6HO-TIOAULIHCKHET HAA30D).
Kaszans. 1903.C. 7.
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10.

11.

Bbponxep B. M., Eaucrparos A. . ITpocturynus B Poccun. M., 1927.
Eanctparos A. O mpukpenAeHNH >KeHIUHbI K TPOCTUTYIINU (Bpa‘le6H0-HOAI/I-
nefickuit Hapsop). Kazanp. 1903.

3akonopareabcto nmmeparopa Ilerpa III: 1761-1762 roabl. 3akOHOAATEABCTBO
umneparpurpt Exarepunsr I1: 1762-1782 ropsr, M., 2011.

3aKOHOIPOeKT 06 OTMeHe BpadeOHO-IIOAHIIENICKOTO HAA30Pa 32 IPOCTUTYLMEN
u 3axkpbrTun IpuToHOB. ITo nnnmaruse CITB Kay6a sxeHCKO¥ U IpOrpeccHBHOMN
napTuu cocraBaeHbl mpod. A. M. EavcrpaTossiM u BHeceHbl B [ocypapcTBeHHYIO
Aymy aerryrarom A. M. IllunrapessiM. Baeceno 3a moanuceio 39 yaenos I'oc Aymbr
25 oxrs6ps 1913. Cn6,, 1913

Koasonrait A. ITpocTurymms u Mepst 60pb6sI ¢ Heit. M. 1921.

IManmpur A. QObmecTBeHHbIE M 9KOHOMUYECKHE IPUYMHbI IPOCTHT yIHH. CII6.
1904. TToanoe cobpanue 3akoH0B Poccuiickoit ummepuu. Tom. 37. Yacrs 1.
CBoA y3aKOHEHHUIT U PaCIIOpsDKEHHI IIPABUTEABCTBA [T0 BPaIeOHOM U CAHUTAPHOM
vactu B Vimnepun. M3p. Mea. Aem. moa pea. A. @. Parosuna. Bem. I, CITB. 1895S.
Cracos B. B. Hapesxpa Bacuavesra Cracosa: Bocrmomunanus u ogepku. CII6.
1899.

YaosxeHus o HakasaHwsix 1845 r. IToanoe cobpanue 3akoHoB/ /http://www.nlr.
ru/e-res/law_r/uk_d.php

Mriopmep K. A. IIpocTuryrms B ropopax. Aokaap Coespy mpu Mea. Aem. 1897.
Tpyast Cpespa. T. L.
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K BOnNpocy 0 KOJIJIM3NOHHbIX HOPMAaX B pamMKax
TPYAO-NpaBoOBOM UHTErpaunm ctpaH-yneHos CHI

AXTyaABHOCTb BBIOPAHHOTO HAMU BOIIPOCA O0YCAOBAEHA OAHO 113 TAABHBIX TEM HICCAE-
AyeMbIX He TOABKO Ha yPOBHE MEKAYHAPOAHOTO IPaBa, HO M HeIOCPEACTBEHHO PacpoCTpa-
HSIOIMMCS Ha MHbIe oTpacau. Crierurka caMoro TepMIHA HHTeT PALHE, €CAU PACCMATPH-
BaTb €ro C OOIIHX HAYAA TEOPETUHIECKOTO AHAAN3A, 3AKAIOYAETCS B PABHOOOPA3HBIX TOAXOAAX
K ero onpeaeaerno. Tak ITlecrepsikosa 1. B. B pabore «MesXAyHApOAHBIE TPYAOBbIE HOPMBI
M TPyAOBOe IpaBo Poccru> IPHBOAUT ABA TEPMHUHOAOTMIECKHX TOAKOBAHHS ':

1) B mnepeBope c AATHHCKOTO 3TO O3HAYAET BOCCTAHOBACHHUE, BOCIIOAHEHHE.

2) Kax 06besuHeH e B IleAO€e KaKUX-AUG0 YacTeil, 9AeMEHTOB; IPOLIeCC B3auM-
HOTO MPHCIIOCOOAEHHUS U 0ODEAMHEHHS HAIJMOHAABHBIX XO3SIMCTB ABYX U 60A€e rocy-
AAPCTB C OAHOTHITHBIM OOIeCTBEHHBIM CTPOEM”.

AaHHBII TOAXOA MPABHABHBIH, OAHAKO, TIOAATAEM, UTO YTAYOACHME B CAMO ITOHS-
THe MHTETPALIUK B AAHHOM paboTe 6yaeT 60Aee KOPPEKTHO, yIUTHIBASI TOT PaKT UTO

! [lecrepsxosa M. B. «MexAyHApOAHBIE TPYAOBBIE HOPMBI M TPyAOBOE TpaBo Poccu: mx
cooTHolIeHHe U Koaausum>. Caparos: M3a-Bo Caparosckoro yH-Ta, 2011r. C. 133.

% CaoBapb HHOCTPAHHbIX CAOB. 15-€ u3s. M., 1998r. C. 196.
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MHTETpanus U TPYAO-TIPABOBAs MHTEIPAIM BHICTYIIAIOT B OTHOIIEHHHM o61uero N 4acCT-
HOTO, AaA€€ AOKYMEHTBL TPYAO-HPaBOBOﬁ HHTErpanuu 3TO HOPMaTHUBHbIE €EAMHHUIIDI
ABASIOmMECcs GOPMOI OTpaXkalolieil CopepkKaHue Broporo. MTak, aHaAu3 TepMHHa
MHTEeTpalLusl IPEANIOAAraeT PACCMOTPeHNUe IIOCAEAHETO B TPeX TeOPHUsIX:

1) Illxoaa pynkumoHasusma (MPeATIOAAraeTcs He IPOCTO PACHIUPEHHE MEX-
FOCYAAPCTBEHHOTO COTPYAHMYECTBA B OTAEAbHBIX cdepax, IOTOMY KaK 3TO AHUIIb
TeXHUYEeCKHUII MOMEHT; CaMO BHAEHHE CTOPOHHUKOB AQHHOW LIKOABI 0asupyeTcs
Ha ME@XTOCYAAPCTBEHHOM COTPYAHMYECTBE, BhIPA)KEHHOM B AOCTIDKEHUH ITOAUTHYE-
CKOI1 IIeAl — OTMUPAHIe CYBePEHUTETOB TOCYAAPCTB 1 HX OObeANHEHNE B OAHY 001~
HOCTD) ..

2) Kouuenuus pesepasusma (BONAOIAETCS B IPHHIUITE CYOCUAMAPHOCTH, Pac-
CMaTpPHUBAETCS I10 AHAAOTUYHOM CTPYKTYpe PpeaepasusMa BO BHYTPEHHEM YCTPOMCTBe
rocypapcrs) .

3) KommynukanuoHHas mKoAa (OCHOBHASI HA€S COACPXKHUTCS B AOCTIDKEHHH
HENPOTUBOPEIUBOCTH APYT APYT'Y CTPYKTYPHBIX 9AEMEHTOB, UX IIEPEYEHD B OTAUIHE
OT ABYX Ha3BaHHBIX IIKOA CYIIIeCTBEHHO PACIIMpeH, IOMUMO F'OCYAAPCTB B HET'O BKAIO-
YCHBI HaPTHfIHbIe CHUCTEMDI, TPYIIIIbI AABACHHUS U APYTHUE BHYTPHUTOCYAQAPCTBEHHDIE
YYaCTHHKHU IPaBOOTHOMIEHHIT) .

H3A0>KeHHbIE TOUKHU 3PEHHs II0-CBOEMY OTPaXKAIOT OTACABHBIE OCOOEHHOCTH HH-
TErpanmuu. Ilo AQHHBIM, IIPUBEACHHDIM B BBIIIEYIIOMAHYTBIX IIIKOAAX MOJXHO CKa3aTh,
YTO MHTErPaIiks 9TO KOMIIAEKC AeHCTBHI HaIIpaBAGHHbIX Ha AOCTHKEHHUE HEeTIIPOTHUBO-
PeYMBOCTH MPABOBBIX OGIIHOCTEN H CO3AAHIE EANHON 06IHOCTH (< OAHOTO rOCyAap-
cTBa> ). PaccMOTpeHHbIe IIKOADI [I0-Pa3HOMY OTPAKAIOT PE3YABTAT AAHHOTO IIPOLiecca,
aKIIeHTHPYs BHMMAaHUE Ha CPEACTBAX ero AOCTIKeHMs. [ To-HameMy MHeHHIO TOCAeA-
HHE OKaXXyT pellaiolliee BO3AEHCTBHE Ha AAAbHEHIIe NHTEer PAIjMOHHbIE ITPOLIeCChl.

ToBopst 0 cpeaCTBaX, HHTerpariys Kak 60Aee KOMIIAEKCHOE IIOHSTHE Pa3buBaeTcs
HA PSIA MHBIX OIIEPALIUii, II0 CBOEMY COCTABASIOIIHX CIELU(IIECKYI0 00AACTH IIPABO-
BOro peryauposanust. OAHA H3 TaKHX 00AACTEN — TPYAO-IIPABOBAsI HHTET ALK, KO-
TOpasi MIPEACTABASIET COOOM y)Ke HA3BAHHbIN MPOIICC, HO OTPAHUYEHHbIN PAMKAMK
TPYAOBOTO IIpaBa.

Tpyao-TIpaBOBasi HHTETPAIfHs TOAPA3ACASIETCS Ha:

1) W urerparuio B 06AaCTH peryAMpoBaHuUs TPYAQ B MUPOBOM MacITabe — rAo-
GaAbHasI MHTErpaList;

1 Mitrany D. The Prospect of integration: Federal or Functional//Journal of Common Market
Studies.1965; Politische Therion der Europaischen Integration: Ein Textund Lehrbruch. Wiesbaden,
2009. 8. 52.

2 SpinelliA. The Growth of European Movement since the Second World War//
European Integration 1972. P.1-10.

3 Deutsch K. The Analysis of International Relations. New Jersey, 1978. P.197-198.
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2) Uurerpanuio B 06AaCTH peryAMpOBaHHUs TPYAQ B PETHOHAABHOM MacITabe —
permoHaAbHasl, TO ecTb eBponetickas, B pamkax CHI, EspAzDC u pp.;

3) Cy6pernonaasHyro unTerpanmio B cdpepe rpyaa (Hanpumep, Poccus u rocy-
AapcrBa CeBepHOro $popyMa, IPaBOBOIO PEryAHPOBAHUS TPYAQ PAOOTHUKOB TPAHC-
nopra) .

MBe! pacCMOTPHM HHTETPALMIO B 00AACTH PETyAUPOBAHIUS TPYAA B PETHOHAABHOM
Macmrabe, a umenno Ha npuMepe CHI. Crienndudeckie 4epThl AAHHOTO IIpoLiecca
IIPOCAEKHBAIOTCA Yepes3 cooTBeTCTByIomue AookyMenTsl CHI' HampaBAeHHBIE Ha pe-
I'YAUPOBaHHe PhIHKA TPYAQ, B HUX IIPHCYTCTBYIOT KOAAMSHOHHBIE HOPMBI, KOTOPbIE
IO CBOEH ITPUPOAE SIBASIFOTCSI OTCHIAOYHBIMH K IIPAaBY TOH CTPAHBI, KOTOPOE MPEATIO-
AaraeTcst HCIIOAb30BaTh B AaabHedmeM”. AokymeHTs! MOT sBASIOTCS MO-HameMy
MHEHHIO OITOCPEAOBAHHBIM CPEACTBOM YPEryAUPOBAHHS PHIHKA TPYAQ, TIOTOMY KaK
IMIPUHKUMAIOTCS AAHHOM YHHBEPCAAbHOMN MeXAYHApOAHOM opraHu3anueit. Ecan xe
TOBOPHTD O HEIIOCPEACTBEHHBIX PETyAsITOPaX TO AAHHBIMH SBASIFOTCS Pa3AHUYAIONIU-
€Cs 10 YHCAY CTOPOH YJaCTBYIOIIX B HUX: MHOTOCTOPOHHHE U AByCTOPOHHUE aKTbI,
OHM OBIAM IIPHHSTHI X COTAACOBAHBI IMeHHO cTpaHamu yaacrHukamu CHI. Ho tawke
MHOTOCTOPOHHHE U AByCTOPOHHHE aKThI Pa3ACASIOTCS B 3aBHCHMOCTH OT KOAMYECTBa
KOAAM3BMOHHBIX POPMYA:

1) OaHnococraBHble (TA€ HCIIOAB3YETCS AMIID OAHA KOAAM3HOHHAS GOPMYAQ).

2) MmuorococrasHble (TAe HCIOAb3YeTCSl CHHTE3 KOAAMBHOHHBIX OPMYA, IIPH TOM
BaXXHO COBAIOAATD MIX COTAACOBAHIIE H B3AMMOAOTIOAHSIEMOCTD 2 He TIPOTHBOPEYHe).

Caeayer ydects, uTo koHBeHIIMH MOT SBASIOTCS OCHOBOITOAATaIOIIMMH ITPABHAQ-
MH, KOTOpBIe YIHTBIBAIOTCS IPH IIPHHATHUA MHOTOCTOPOHHHUX U ABYCTOPOHHHX aKTOB.
OTOT MEXaHU3M [TO3BOASIET IOCTPOUTH OOAEE COTAACOBAHHOE IIPABOBOE IIOAE B Chepe
TPYAOBBIX OTHOIIEHHH B 9KOHOMIYecKoM rpocTpancTtse CHIL

MHuorocroposHHe aKThI, CO3AaHHbBIe U npuHAThIe cTpaHaMu CHI' oTangaroTcs
PasHOOOpa3sueM HCIIOAb3YeMBIX KOAAMBHOHHBIX popMyA. Tak B coraamenue «O mo-
PSAKe pacCAGAOBAHMS HECUYACTHBIX CAyYaeB Ha IIPOM3BOACTBE, IPOUCIIEAIINX C pa-
OOTHHKAMU IIPU HAXOXKAEHHU UX BHE FOCYAAPCTBa IPOXKUBaHUI>»> 0T 09.12.1994 .
B CT. 3 TOBOPUTCSI O TOM, 9TO IIPH PACCAEAOBAHUM KXKAOTO HECIACTHOTO CAyYasi, 06-
Pa3oBaHIe KOMUCCHH IO PACCACAOBAHUIO, OPTAHH3ALISI ee PabOTHL K AP. BOIIPOCHI,
CBSI3aHHBIE C 3THMHU ACHICTBHSAMH IIPOBOASTCS B OPSIAKE YCTaHABAMBAE€MBIM 3aKOHO-

! [lecrepsxosa M. B. «MexAyHApOAHBIE TPYAOBBIE HOPMBI M TPyAOBOE TpaBo Poccu: mx
cooTHoIeHHe U Koaansum>. Caparos: F3a-Bo Caparosckoro yH-Ta, 2011r. C. 137-138

2 MesxaynapoaHoe sactHoe npaso: Yue6uuk/A. I Anydpuesa, K. A. Bewsimes, [ K. Amurpuesa
u Ap; Ots.pes. [LK. Amurpuesa — 2-e usa., mepepab. u pom. — M.: TK Bea6, 1sa-8o IIpocmexr.
2004r. C. 117; Epnpaesa H. 0. KoasusnoHHEIE HOPMBI B COBPEMEHHOM MEXAYHAPOAHOM YaCTHOM
npase//Wurerpauus corpyandectso. 1998. Ne 2 (168).C. 59; 1. B. Ilecrepskosa «Koaausnonusie
HOPMbI X M&KAYHAPOAHBIE TPYAOBBIe OTHOIIeHMs>». Caparos 2007T. C. 24.
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AATEABCTBOM TOI CTPaHBI, B KOTOPOIl HEIIOCPEACTBEHHO IIPeObIBaeT TOCTPAAABIIHIT
Ha MOMEHT HeCYaCTHOTO CAy4as, B 9TOH HOpMe IIpuMeHeHa GpOpMyAa 3aKOHA MeCTa
npuunnenus speaa (lex loci dilict commissi). VI pasee B cT. 8 Takse MOSACHSETCS, 4TO
IPH 3aKAIOYEHHH TPYAOBOTO AOTOBOPA CO CTOPOHOM MMOPSIAOK PACCAEAOBAHIS OIIPeAe-
ASIETCS 3AKOHOAATEABCTBOM TOM CTPAHBL, B KOTOPOU ObIA 3aKAIOUEH AAHHBII AOTOBOP,
a MIMEHHO 3AeCh UCIIOAb3YeTCsI ApyTrasi OpMyAa — 3aKOH MeCTa COBEpPIIEHHS AOTOBOPa
(lexloci contractus) '. Ha miepBbIit B3rasia AQHHbIE OPMYABI y5KHBAIOTCS ADYT C APYTOM,
AK€ eCAU IIOCMOTPETD C TEOPETUIECKOI TOUKH 3PEHIsI OHI 00€ COCTABASIIOT 3aKOH
mecta copepmenns perictsus (lexloci actus). OpHaKO ARHHAS POPMYAQ MOKET H AOAXK-
Ha OBITH KOHKPETH3UPOBAHA, & XaPAKTEP KOHKPETU3ALUN IIPEATIOAATAET PA3AMIHbIE
BapHAIlUY, KOTOPBIe IPHeMAEMbI A0 IPAXKAAHCKO-IIPABOBBIM HadaAaM, ALOO K TPY-
AO-IIpaBOBBIM . 3aKOH MeCTa 3aKAIOUEHIS AOTOBOPA MOXKET CO3AABATH COBEPIIEHHO
APYTO€ COAEPKaHHS IIPU HCIIOAB30BAHNH TOM MAU MHOM HOPMAaTHBHOHN OCHOBBI TOCY-
AApCTBa, K KOTOPOMY OTChIAAeT KOAAUSHOHHAsl HopMa. IToAaraeTcsi c OAHO¥ CTOPOHBI
BCe [IPEAEABHO IIPOCTO, ECAY TPYAOBOI AOTOBOP OBIA 3aKAIOUEH HA TEPPUTOPUL TOCY-
AAQpCTBa, TA€ IPOH3OIIEA HECIACTHBIN CAyYall Ha IPOU3BOACTBe. B mopo6HOM Kasyce
MbI IM€E€M A€AO C HOPMATUBHBIMH aKTaMH OAHOT'O 1 TOI'O K€ rOCyAapCTBa, q)OpMyAbI
COBITAAQIOT M AUIIb KOHKPETH3UPYIOT IPUMEHEHHe [IPaBa B TAKOH CHUTyal[U. A eCAU
HH C YI4€TOM pOCTa I/IHq)OPMaLH/IOHHbIX TEXHOAOTHUN AOFOBOP 6bIA 3aKAIOYEH ITyTEM
nepenucku (Teaerpada, pakca, o SAEKTPOHHOI ITOYTE U AP.), TO AOTOBOP MOXKET
OBITH COCTABAEH COBEPIIEHHO B MHOM FOCYAQPCTBE U TAKUM 0OPa3oM KOAAUSHOHHBIE
$OpPMYABI, peryAHpPYIOIiie OAUH H TOT K€ Ka3yC OTCBHIAAIOT K HOPMATHUBHON OCHOBE
ABYX rOCYAapCTB. DTO MOXKET IBUThCS CyILIeCTBEHHbIM HpeHﬂTCTBI/IeM HPI/I peryaanun
HOPSIAKA PACCAEAOBAHUS ITPU HECYACTHDIX CAYYasiX U CAEAOBATEABHO MBI He MOXKEM
I'OBOPI/ITI) 06 HCIIOAB30BAaHHU ABYX KOAAN3HOHHbBIX q)OPMYA HPI/I peryA}H.II/H/I OAHOTO
U TOTO ke paKTUIECKOrO OOCTOSTEABCTBA B AAHHOM akTe. TOraa mpepaaraercs 3a-
KPEIUTb KOAAU3HOHHYIO IIPUBSI3KY, — TPYAOBOI AOTOBOP PeryAHPYIOLIHFICS IIPAaBOM
CTpaHbl pabOTOAATEAS 1 CTPAHbI MeCTa PaboTHL B 9TOM cAydae cTOpOHBI MOT'YT BbI-
6paTb HY>XXHYI0 UM HPI/IBSI3KY.

Cornamrerne «O 0e3BU30BOM IIEPEABIDKEHUH IPAKAAH rocyaapcrB Coppyske-
crBa HesaBucumpix I'ocyaapcrs o Tepputopun ero ydactHukos>» ot 09.10.1992 r.,
B CT. 1 AQHHOTO COTAQIIEHHUSI FOBOPHUTCS O TOM, YTO I'PAKAAHE TOCYAAPCTB-YIaCTHUKOB
HOAIHCABIINX 9TOT aKT MOT'YT Bbe3XKaTh, BbIE3KATb U ITePEABHIATHCS 10 TePPUTOPUU
CropoH 6e3 BH3 [IPU HAAMYUHN AOKYMEHTOB YAOCTOBEPSIIOLINX UX AUYHOCTD U ITOA-
TBEPKAAIOLIHNX IPAKAAHCTBO U IIOPSAOK AAHHBIX ACHCTBHUI PEryAHPYeTCs 3aKOHO-

! BroaseTens MeXAYHAPOAHBIX AOTOBOPOB. 1996. Ne 1. C. 6-10.

% IllecrepsikoBa 1. B. «KOAAMBHOHHBIE HOPMBI B MEKAYHAPOAHBIE TPYAOBbIC OTHOIICHHSS.
Caparos 2007r. C. 63.
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AAQTEABCTBOM KXKAOTO U3 rOCYAApcTB'. 3AeCh MBI HAOAIOAQEM HHYIO CUTYAL[HIO [IPU
HAAMYMH ABYX KOAMM3HOHHBIX $OPMyA: 3aKoH rpakpancTsa (lex nationalis nam lex
patriae); sakon Mectoxuteabcrsa (lex domicilii). OHu TpOHCXOAAT U3 COOTBETCTBY-
IOLIVX CTaTyCOB AWIL} Ha3BaHHDIX B COTAAIIEHHH (IPakAaHe; AMIa 6e3 IPaXAAHCTBA,
TMOCTOSIHHO MPOKMBAIONIHeE Ha TEPPUTOPUU TOCYAAPCTBA; HHOCTPAHHbIE TPAKAAHE).
KoaAnsuoHHbIe pOpPMYABI He IPOTHBOPEYAT APYT APYTY, AQXKe IIPU TOM, YTO BXOAST
B OAHY eAMHYIO IpyTiTy — Au4HbIi 3akoH (lex personalis). Hao60poT onu poonoansior
APYT ApPyTa H BHOCSIT CTeIleHb AOAXKHO KOHKPeTHU3AI[HH IIPH OIIPeACACHUH IIPaBa TOrO
HAM HHOTO TOCYAQPCTBA (HAIpUMep B CAyHae eCAU AMIJO He MMeeT I'PasKAAHCTBA, OHO
MOXeT BOCTIOAb30BAThCSl 3AKOHOM MECTa MOCTOSIHHOTO TPOKUBAHMSL).

ITocAeAHUIT U3 MHOTOCTOPOHHUX aKTOB KOTOPBIN OYAET PAaCCMOTpEH B AQH-
HOI pabore KOHBeHINS «O IPABOBOM CTAaTyCe TPYASIIUXCS-MUTPAHTOB M YACHOB
HX ceMel rocypapcts — ydactHHKOB CoppykectBa HesaBucumerx I'ocyaapcrs>
or 14.11.2008 r. Boabmit nHTepec 34eCh BBI3BIBAET CT. 6 B KOTOPOI U3AAraeTcsl, 4T0
TPYASIIIHECS MUTPAHTDI IIOAB3YIOTCSI HA TPPUTOPHUHU IIPUHUMAIOIIIEFt CTOPOHBI IIpaBa-
MU B COOTBETCTBHH C 3aKOHOAATE€ABCTBOM 3TOM CTOPOHbI, KOTOPbIE IIPEAOCTABASIIOTCS
Ha Ge30IacHbIe YCAOBHS TPYAQ, PABHOE BOZHATPAXKAEHIE 32 PABHOZHAYHYIO padoTy,
BKAIOYAsI [IOAYIEHHE AOIIAAT U KOMITEHCALHI AASI AWII, IMEIOIINX Ha HUX [IPaBO M AP,
U caepoM 32 9THM OAYEPKUBAETCS], YTO IPABA TPYASIFHXCSI-MUTPAHTOB KaCAIOIIHeCs
OCYIIleCTBACHHUS HIMH TPYAOBOI AESITEABHOCTH B IPHHUMAIOLIEH CTOPOHE, PETyAUPY-
FOTCSI 3AKOHOAATEABCTBOM M MEXKAYHAPOAHBIMU AOTOBOPAMH YIaCTHHUIIEH KOTOPBIX OHA
sBAasieTcsl. CaMa KOAAMBHOHHAS pOPMYAA 3aKAIOYAETCS B HCIIOAB30BAHMH 3aKOHOAQ-
TEABCTBA TOTO FOCYAAPCTBA B KOTOPOM HEIIOCPEACTBEHHO OCYILeCTBASIETCSI TPYAOBAS
AESITEABHOCTD, B KAQCCHYECKOM ITOHUMAHUH 9TO TaM FA€ OBIA 3aKAIOYEH TPYAOBOIL AO-
rosop (ysxe 3arpoHyTas Hamu popmyaa). Ho caepyer 06paruth BHUMAHHE Ha CaMoO
COAEpIKAHHE KOAAUSHOHHOM HOPMBI, KOTOPAsi COAEPXKUT B cebe KOHKPETHbII [IepedeHb
HMIIEPATHBHBIX IIPABHA, KOTOPbIE MOTYT OBITh PEAAU30BAHBL TPYASIIUMUCS — MH-
rpaHTaMU B 0€3yCAOBHOM IIOPSIAKE, M HOPMa OTCBIAA€T OTIACTH yiKe K IIPOLIeAYPHBIM
HaYaAaM peaAnsaliuy 9THX IpaBuA. Ha Halr B3rasip MoAOGHAS KOAAMBHOHHAS HOPMa
3aCAYXKHBaeT 0c000e BHIMAHIE IOTOMY KaK COAEPIKUT OIPEACACHHYIO IIPEAIIOCHIA-
Ky K U3MEHEHHUIO B IOHMMAHUH €8 KAACCHYECKOTO OIPEASACHHs, TOTOMY KaK HeKas
HCKAIOYUTEABHO OTCHIAOYHAS GYHKI[US COXPAHATCS, HO AMIID B YaCTU PeAAU3AL[UH
IIPaBHA, a IIPABHAA OTPAXKAIOLIUECS B CAMON KOAAM3HOHHON HOpMe HOCST UMIIepa-
THBHBLI XapakTep. BBIXOAUT, YTO KOAAM3HOHHASI HOPMA MOXXET He TOABKO YKa3bIBaTbh
Ha HOPMBI, HO M COAEPKaTh MX IIPUTOM yKasbiBasi (OTChIAAS K HOPMaM APYTOIO roCy-

! BroaseTeHb MeXAyHAPOAHBIX AOTOBOPOB, N¢ 10, 1993,

% Aocryn 3 cripaBowHO-paBoBoit cucrembi «KowcyasranT maoc> (ara o6pamerus 11 mapra
2014r.)
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AApCTBA) Ha TIPOLiEAYPHBII ACTIEKT UX peaAusaruu. [Ipi TakOM MOHMMAHHH KOAAH-
3HOHHOI HOPMBI, 6€3yCAOBHO, MOTYT FOCIIOACTBOBATb KaK HMIIEPATUBHbIE, HO PABHO
U aBTOHOMHbIE Ha4aAa CIIOCOOHBIE YKA3bIBaTh HA OLPEACACHHBIE IIPABUAQ, KOTOPbIE
CTOPOHBI CMOTAH GBI HCIIOAB30BATD [0 B3AMMHOMY COTAQCOBAHUIO.

O6paTuMcst K AByCTOpOHHUM coraanreHisiM. CoraanreHre MexXAy IPaBUTEAbCTBOM
P® u npasureascrBoM Pecrrybanka ApMenust «O TPyAOBOI ASITEABHOCTH H COLIHAAD-
HOM 3amuTe rpaxaan PO, pa60Tanmnx Ha TEpPUTOPUH pecny6A14K1/1 ApMeHHs, U rpax-
AQH pecIryOAuku ApMeHus, paboTaromux Ha reppuropunt PO > ot 19.07.1994 1. copep-
XKHUT KOAAUSHOHHYIO GpopMyAy. B cT. 2 roBOpUTCS, YTO BO3PACT, C KOTOPOTO AOITYCKAEeTCs
IpreM Ha paboTy pabOTHHKOB, OLIPEACASETCSI 3AKOHOAATEABCTBOM FOCYAAPCTBA TPYAO-
ycrporicrsa. Tawke CT. 4 pas3bsICHSIET 4TO Bbe3A, IIpebbIBaHIe U TPYAOBAS ASITEABHOCTD
PabOTHIKA HA TEPPUTOPHHU FOCYAAPCTBA TPYAOYCTPONCTBA PEryAUPYIOTCS 3aKOHOAQ-
TEABCTBOM 3TOro rocysapcrsa’. To ecTp mpeBaAHpyeT IIPaBHAO MeCTa TPYAOYCTPOIL-
CTBa, 4TO He T03BOASIET TOBOPUTH 00 aBTOHOMHH BOAU CTOPOH (ITOMHMO 3TOTO BOIIPOCHI
COCTaBACHHS, MOPSIAOK OQOPMAEHHS TPYAOBOTO AOTOBOPA TAKXKe PEryAMPYeTCs 3aKO-
HOAQTEABCTBOM CTPAHbI TPYAOYCTPONCTBA). AHAAOTHYHbIE KOAAMSHOHHbIE GOPMYABI
3aKperAeHbI B COTAANICHUH MEXAY IPaBUTeAbCTBOM PO 1 rmpaBUTEALCTBOM YKpauUHBI
or 15.01.1993 1. u beaapycp or 24.09.1993 1. OpAHAKO B CT. 9 UMEIOTCS YTOYHSIONIIE
IIOAOXKEHHS OTHOCHTEABHO BO3MeEII[e s PA0OTHHKY yIepOa BCAEACTBUE YBeUbsl, ALOO
HHOTO IIOBPEXKACHIIST 3A0POBBsL, IOAYIEHHOTO B CBSI3U C HCIIOAHEHHEM 00SsI3aHHOCTe! >,
B AaHHOI HOpMe FIMeeTcsI 3aKOH IIPUIMHEHHS BPEA], KOTOPBIH TakoKe y>Ke YIIOMHHAACS.

B AnTeparype BhICKa3bIBaeTCS HECKOABKO MHEHHI OTHOCHTEABHO YHHHUKAITIN
KOAAMBHOHHBIX HOPM B PaMKaX PerHOHAABHOTO HOpMoTBopuecTBa. Tak, Ilymu-
A0B O.B. Bupea e€ B mocTeneHHOHN YHUPHKAIIMY BHYTPEHHHX IIPAaBOBBIX PEKUMOB
B TPYAOBO# 1 MUTparioHHbIX cpepax’. Illecrepsikoa M. B. moaaraer, 4To Hy>KHO pas-
paborarp GoAee TOUHBII HOPMATHUBHBII AKT, B KOTOPOM KaK Pa3 U COAPXKAAUCH OB
KOAAUBHOHHBIE GOPMYABI IIPUTOM He POTUBOpednAn 6b1 Apyr Apyry*. Hemerxuit

! BroaseTeHb MEXAYHAPOAHBIX AOTOBOPOB, N¢ 5, 1995,

? Coraamenmue mexay [Tpasureancrsom Poccuiickoit Pepepartun u [Tpasureascrsom Pecrry6amxu
Beaapych o TpyAOBOH AEATEABHOCTH M COIMAABHOM 3ammTe rpaxkpaH Poccmiickont Depeparmu,
paboTaromux Ha Teppuropun Pecrrybanku Beaapycs, u rpasxaan Pecrrybanku Beaapycs, paboraromux
Ha Teppuropun Poccurickoit Pepeparuu// AOCTyI 13 CIpaBOYHO-IIPaBOBOM cHcTeMbl «KOHCYABTaHT
matoc>» (para obpamennst 11 mapra 2014r);Coraamenue Mexay IlpaBureabcrBoM Poccuiickoit
Depepanun u ITpaBUTEABCTBOM YKPAHHBI O TPYAOBOM ACATEABHOCTH COLJMAABHOM 3aIUTe IPaXKAAH
Poccuu 1 YKpauHsl, pabOTarOLIKX 32 IPEAEAAMU IPAHHL] CBOMX TOCYAAPCTB/ BroaseTeHb MESKAYHAPOAHBIX
AoroBopos. 1993.Ne 3. C. 23-26.

3 Ilymmaos O.B. Mesxayrapoasoe Tpyaosoe u murpanuonzoe mpaso CHI. Yae6. moco6ue,
Monorpadus. M.: Karoxabnit mup, 2007r. C. 10-68.

* Ilecrepsixosa V1.B «KOAAH3HOHEHbIE HOPMBI U MEXAYHAPOAHBIE TPYAOBbIE OTHOMIEHH s> CapaTos
2007r. C. 68-69.
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xoaansuonuct Kereas I o6pamaeT BHUMaHWE Ha TO YTO, HaYMHasl C 19 Beka BbIAEAS-
€TCsl MHOXEeCTBO ITOAXOAOB K MCITIOAb30BAaHHIO HOPM MHOCTPAHHOTO IIPaBa, HO MeHb-
Ile BHUMAHMS 320CTPAETCS Ha 000CHOBaHUE UX HEOOXOAMMOCTH U TOYHBIX OTBETOB
Ha BOIIPOC KaKOe IIPaBO IPEATIOUTHTEAbHEE HCIIOAB30BATh K KOHKPETHOMY Kasycy'.
Yuensiit O. Buurep 60aee crienudpuaecky IOAXOAUT K KOAAH3UOHHOMY PEeTryAMpOBAHHIO
OTMedas], 9T0 TOPA3A0 IIPOILe BHIOPATh pellleHne eCAM OOPAILAThCsI He K HECKOABKHM
COBpEMEeHHbIM IIPaBOBbIM CUCTEMaM, a K IPUMepPY K CPeAHeBEKOBOMH U CyIleCTBYIOIeit
IIPAaBOBBIM CHCTEMaM (moa06HOE 06BACHATCS TeM UTO Ha AQHHBIF MOMEHT BpeMeHH!
KQXAQAS [IPABOBASI CHCTEMA OTAMYAETCSI CBOEH COAAAHCHPOBAHHOCTBIO M CHCTEMHOCTBIO
MaTepUaAbHBIX nennocreii) >. K. Hapeapman YTBEPIKAAET UACI0 CO3AAHMUS He 001I1ero
FOCYAAQPCTBA C YHUQHIIMPOBAHHBIMI HOPMAMH, A OOILIYI0 MEXXAYHAPOAHYIO CYAOHYIO
IIPAKTHUKY, 9YTO OYAET COAECTBOBATh MHTEpeCcaM HAIIUI B OOIIeMHPOBOM MacmTabe
U IIOBBICUT 3¢ PeKTUBHOCTD UCIIOAB30BAHMS KOAAUBHOHHBIX Gopmya’. Asx. Koasep
6AM30K K BBIIIEHA3BAHHOM IO3HI[UH, HO UALO MEXAYHAp OAHOM CYAe6HOﬁ MIPaKTUKU
He IIPOBO3IAAIIAET, A AMIIb OOpalfaeT BHUMAHME Ha TO 9TO IpobAeMa COCpeAoTOde-
Ha He B CaMOM CAOXKHOCTH HOPM OCAOXKHEHHBIX HHOCTPAHHBIM 9AEMEHTOM, a B TOM
9TO HCKAIOYEHISI KOTOPBIe OBIBAIOT Ha IIPAKTHKE MHOM pa3 He MOTYT pemarbcst pop-
MyAaMH «IIpaBa BbI6Opa>» (koasmsuonHOro mpasa)*. Ho cromT ckasats 4T0 He Bee
y4eHble YOeXKXAEHBI B HCIIOAB30BAHUM CAMOTO KOAAM3HOHHO-IIPABOBOTO PEryAHPOBa-
Hys. X. Keft roBopuUT 0 TOM YTO B 9TOM He GOAbIIIe IPAKTUIECKOM 3HAYUMOCTH, IeM
B CXOAACTHYECKOM CIIOpe . APyTHe Xe OCTAHABAMBAIOTCS HA OLIPEAEACHUY IIPUOPUTE-
TOB, AL0O 3TO CIIPABEAANBOCTD IPHUMEHEHHSI IIPaBa (6oaee IIpreMAeMas HopMa K KOH-
KPeTHOMY Ka3yCy IIPU YCAOBUH BBIOOPA [IPaBa HECKOABKIIX CTpaH) , AL00 PyKOBOACTBO
HCKAIOYMTEABHO HAI[MOHAABHBIM 3aKOHOAATEAbCTBOM®, MBI IIOAQTaeM YTO BCe TaKHU
IeAecoobpasHee HCIIOAB30BATh KOAAMZHOHHO-IIPABOBOE PEryAUPOBAHIE U €ro OT-
purianue 6yAeT IPOTUBOPEIUT PEAABHO CKAAABIBAIOIIMMCS Ka3yCaM B ACHICTBUTEAD-
HOCTH, HallpaBA@HME Ha MepCIeKTUBHOE COBEPUIEHCTBOBAHME AAHHOTO PeryAupOoBa-
HULS, TIO3BOAUT Pa3pelnTh IPobAeMy TPYAO-IIPABOBOI HHTEIPALIUH U IIOCTEIIEHHOMY
COAVDKEHHUIO IIPABOBBIX CHCTEM.

! Kegel G. The Crisis of Conflict of Laws//Recueil des Cours/Collected Courses of the Hague
Academy of International Law. Vol.112.1964-1L. P.108.

2 Vischer Fr. General Course on Private International Law.//Recueil des Cours/Collected Courses
of the Hague Academy of International Law. Vol.232.1992-1/P 112-113.

3 Nadelmann K. N. Conflict of laws: International and interstate. Selected Essays/The Hague
Nijhoff.1972/P. 20.

* Collier J. G. Conflict Laws. Cambridge University Press.2001/P. 11

s Kay H. A Defense of Currie’s Governmental Interest Analysis//Recueil des Cours/Collected
Courses of the Hague Academy of International Law. Vol.215 1989-IIL. P. 32

¢ Levontin Choice of law and conflict of laws 1976. P.1-3.
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Hcxops 13 NpUBEAEHHDBIX TEOPUH U pACCMOTPEHHbIX OCHOB, Ha HAalll B3TASIA, MOXKHO
CAEAATh CAEAYIOIIIHE BhIBOABL: BO-IIEPBbIX, KOAAMHOHHbIE POPMYABI MOT'YT CYIIeCTBO-
BaTh KaK B OAHOM HOPMAaTUBHOM aKTe FAPMOHMPYS APYT C APYTOM, TaK M IIOPOXKAATH
IPOTUBOPEYMS U BO3MOXKHYIO KOHKYPEHIIHIO HOPM; BO-BTOPbIX, CYUUTAEM I[eAeCO0-
Opa3sHBIM CO3AATH OAUH CHCTEMHBII aKT, KOTOPBIN COAEPYKAA OBl COOTBETCTBYIOLINE
KOAAU3UOHHbIE pOPMYADL
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AHannU3 HEKOTOPbIX KPUTEPUEB AJIS pa3rpaHu4yeHns
CMEXHbIX COCTaBOB NpPaBOHapPYLUEHUN, CBA3aHHbIX
C He3aKOHHbIM 0O0POTOM HAapPKOTUYECKUX
CpeAcCTB U NCUXOTPONHbIX BELWECTB, B YTOJIOBHOM
n agMMHUCTpaTUBHOM npase Poccuiickon @epepaunn

K 06memMupoBbIM IpoOAeMaM Ha CETOAHSIIHUIL AeHb OTHeCeHa 60pbba IpoTHB
He3aKOHHOTO 000pOTa HAPKOTHIECKUX CPEACTB, ICUXOTPOIIHBIX BEIeCTB MAH HX aHa-
soros. B Konsennun Opranuzanmu O6beansenssix Hanuit or 20 Aexabpst 1988 .
«O 60ppbe IpOTHB HE3AKOHHOTO 060POTA HAPKOTHIECKHUX CPEACTB U IICUXOTPOITHBIX
BEIIleCTB>, OTMEYAETCs, YTO CYILIECTBYET Cepbe3Hast 00eCIIOKOEHHOCTD «MacITabamu
U TEHAEHIIUEN POCTa He3aKOHHOT'O IIPOM3BOACTBA, CIIPOCA 1 060pOTa HAPKOTHIECKUX
CPEACTB U IICHXOTPOIIHbIX BEIIeCTB, KOTOPbIE IIPEACTABASIIOT COOOI Cephe3HYI0 YTPo-
3y AASI 3AOPOBbSL U OAQTOIIOAYYHSI AIOAEH M OKA3BIBAIOT OTPULIATEABHOE BO3AEHCTBIE
Ha 9KOHOMHYECKIE, KYABTYPHbIE 1 IOAUTHIECKIe OCHOBBI 00IecTBa> .

! Konsennms Opranusanun O6pepannennasx Hanuit ot 20 pexabpst 1988 1. «O 60pnbe mporus
HE3aKOHHOTO 060pPOTa HAPKOTHYECKUX CPEACTB M IICHXOTPOIHBIX BemecTB» (3akatoueHa B r.Bene
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INepBocrerenHas 3apa4a PABOOXPAHUTEABHBIX OPTAHOB COCTOUT B TOM, YTOOBI CBO-
eBpPEeMEeHHO BBISIBUTD 9TH IIPOTHBONpaBHbIe AessHUA. [locae BBIIBAGHIS TpaBOHApYIIIe-
HUI1 B PACCMATPUBAEMOI cepe KKAOMY IIPOTHBOIIPABHOMY $AKTY AOAKHA OBITH AQHA
IpaBHAbHAS IpaBoBas orleHKa. Hapaexamas kBaAnQuKanus copepIIeHHBIX TPaBOHAPY-
LI «SIBASIETCSI HEOOXOAVIMBIM YCAOBHEM YCIIENIHOM 60PbOBI C IIPECTYIHOCTDIO U Ia-
PpaHTHer 3aKOHHOTO U 000CHOBAHHOTO IIPUMEHEHIS Mep IIPABOBOTO BO3ACHCTBUS» .

Ovdenp 9acTo B IpoIiecce NpUBAEYEHHS BUHOBHOTO AMITA K OPHANYECKO OTBET-
CTBEHHOCTH BO3HHMKAET BOIIPOC — SIBASIETCSI A COBepIIeHHOe UM IIPOTHBOIPaBHOE
AesiHIe [IPeCTYIACHHEM AM0O0 HAAWIIO AAMUHUCTPATUBHOE [IPABOHAPYIIEHHE?

ITpo6aeMa pasrpaHUYeHUS CXOXKUX IIPABOHAPYLIEHUI OCAOXKHSIETCS TeM, YTO
B pSIAE CAYYaeB CAOXKHO OIIPEAEAUTD TY I'PaHb, KOTOPas ACKUT MEXAY YTOAOBHO-Ha-
Ka3yeMbIMU AESHUSIMU U AAMUHUICTPATUBHBIMU ACAUKTAMI.

B cosmecrHoit pabore I1. 0. Korcrantunosa, A. K. Coaosresoit u A. K. Cryxa-
HOBA, [IOCBSIEHHON IIPOOAEMaM TEOPHH U IPAKTUKU B3AHMOCBSI3H AAMUHICTPATHUB-
HbIX IIPAaBOHAPYIIEHUI U IIPECTYIACHHI OTPaXKeHbI KPUTEPHU PasTPaHUICHUS AAMU-
HUCTPATHBHBIX [IPABOHAPYIIEHNIT U IIPeCTyIIACHHIT >,

YKa3aHHBIMH aBTOPaMH BbIAEACHbI TAKHe KPUTEPHU:

1) MaTe€PHAABHBIA KPUTEPUH;

2) TSKeCTh HaKa3aHuUs 32 IPABOHAPYIIEHUe UAH TIPeCTYTIACHHE;

3) HpOLecCyaAbHBIi KpHTEPHIL.

Ha mam B3rasa, BaXkHOe 3HaYeHHe KaK B TEOPETHYECKOM, TaK M IIPAKTHIECKOM
IIAQHE MMEIOT IIPO6GAEMbI pasrpaHIIe IS IPeCTYIIACHNUI, IIPeAYCMOTPEHHbIX 4. 1 CT.
228.1 YroaosHoro xopekca Poccuiickoit Qepeparnum (panee — YK P®)? u cMexHBIX
AAMHHHCTPATHBHBIX [TPaBOHAPYyLIeHHU 110 4. 1 cT. 6.16.1 Kopexca Poccuiickoit Oepe-
panuy 06 AAMIHHCTPATHBHBIX [IPABOHAPYILIEHISIX (paree — KoAITPD)*.

PaccMmoTpuM KpuTepuil HaKa3yeMOCTH U ITPOLIeCCYyaAbHBIN KPUTEPHIl IIPUMEHHU-
TEABHO K YKa3aHHBIM COCTaBaM IIPaBOHAPYIIEHHIA.

20.12.1988)//[daexTponHblit pecypc). AOCTYM U3 CIIpaB.-paBoBoil cuctemsl «KoucyasrantIIaroc>:
Bepcus ITpod. Texuoaorus 3000/O00 «IOpCrexrp>. - M., 2014.

! Mlaprpuna A. C. BOmpocs COOTHOIIEHHS MPECTYIACHHIT M CMEXHBIX aAMUHHCTPATHBHBIX
npasoHapyutenuii/A. C. llasbipusa/ /ITIpo6eAbl B pOCCHICKOM 3aKOHOAATeAbCTBe. - 2010. - N 1. -
C.256-260.

% Koncrantunos I1. 0. Bzaumocss3b AAMUHHCTPATHUBHBIX [IPABOHAPYIIEHNH M NPECTYIACHHUI:
npobaemsr  Teopun u  mpaktuku/ILIO. Koncrantunos, A.K. Cososvesa, A.IIL Crykanos/ /
ITpasosepenue. - 200S. - Ne 3. - C. 58-74.

3 Yroaosubrit kopeke Poccuitckoit Depepanun ot 13 urors 1996 1. N2 63-D3: pea. ot 03.02.2014//
Co0p. saxoHopaTeabcTBa Poc. Pepeparun. 1996. Ne 25, Cr. 2954 .

4 Kopexc Poccuitckoit Depepanun 06 aAMUHHCTPATHBHBIX IpaBoHapymeHusx or 30.12.2001

Ne 195-03 (pea. or 12.03.2014)//[daexTponnsiit pecypc]. AOCTYI U3 CHpaB.-PABOBOIL CHCTEMbI
«KomncyasrantIIatoc>»: Bepcust ITpod. Texunonorus 3000/ OO0 «¥OpCrexrp>. - M., 2014.
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CoaepsxaHueM KpUTepHs HAKa3yeMOCTH ACSHIS SIBASETCS IIPOBEACHHUE Pa3TPaHH-
JeHHS B 3ABUCHMOCTH OT TSDKeCTH HaKa3aHI 34 PaBOHAPYIIeHHE HAH IIPeCTYIIACHHE.
AQHHBIF KpUTEPUI OCHOBAH Ha B3aUMO3aBHCHMOCTH TSDKECTH HAKA3aHMUS U TSDKECTH
COBEPIIEHHOTO ITPaBOHAPYIIEeHH. AAs IPOBEACHHUS PasTpPaHUIEHHS IT0 AAHHOMY KPH-
Tepuio Mexxay 4. 1 ¢T. 228.1 YK PO nu. 1 ct. 6.16.1 KoAIT PO aocraTouHo cpaBHHUTD
CaHKIIUH, TIPEAYCMOTPEHHBIE ITO AAHHBIM CTaThsIM.

CoBepI1eHIe IPeCTYIIAEHIIS], BIPOKAIOLIEI0Cs B HEe3aKOHHOM IIPOU3BOACTBE, COBITE
HAU ITepeCchIAKe HAPKOTUIECKHX CPEACTB, ICUXOTPOIHBIX BeIleCTB UAM KX aHAAOTOB, Ha-
Ka3bIBAIOTCS AUIIEHHUEeM CBOOOABI Ha CPOK OT YeThIpeX A0 BOCbMU AET (q. 1cr.228.1 YK
PQ®). EcTecTBeHHO, 4TO COBEpIIEHHe aHAAOTMYHOTO AAMUHUCTPATUBHOTO [IPABOHAPY-
meHns 10 4. 1 cT. 6.16.1 KoAIT P® HakaspiBaeTcst MeHee CTPOro. DTa pa3HUIA B HAKA3a-
HMH sIBAsIeTCS cyljecTBeHHOM. [IpoTuBompasHsle AeficTBusi 1o 4. 1 cT. 6.16.1 KoATT PO
BAGKYT HAAOKEHIE AAMUHHCTPATHBHOTO ITPada B pa3Mepe OT YeTBIPEX THICSTI AO IIATH
TBHICSTY PyOA€#T HAYM AAMHUHVCTPATUBHBII APeCT Ha CPOK AO IITHAALIATH CYTOK.

IlpomeccyasbHbIN KPUTEPHIT pasTPAaHUIEHUSI CMEXKHBIX COCTABOB IIPaBOHAPY-
IeHNi B cdpepe HE3aKOHHOTO 060pOTa HAPKOTUIECKHX CPEACTB M IICHXOTPOIHBIX
BEIIeCTB XapaKTePH3yeT IPOIeCCYAAbHYI0 $OpPMy HMPHUBACYEHHS BUHOBHBIX AMI]
K IOPUAMYECKON OTBETCTBEHHOCTH. B AQHHOM cAydae pedp HAET KaK 00 YTOAOBHOI,
TaK 1 06 AAMHHHCTPATHBHON OTBETCTBEHHOCTIL

BripeaeHne mpoIieCCyaAbHOTO KPUTEPHs pasTPaHUYEHUs] AAMHHUCTPATHBHBIX
IIpaBOHAPYIIEHHH, MPeAyCMOTpeHHBbIX 4. 1 cT. 6.16.1 KoAIl P®, n npecrynaeHmit
no 4. 1 cr. 228.1 YK P®, cBs13aHO € 0COOBIM IIPOIIeCCYaABHBIM IOPSIAKOM PacCMOTpe-
HUS TaKKX AeA. TIpH 9TOM IIpoLjeccyaAbHbIi HOPSIAOK PACCMOTPEHIS A€A, BO30YKACH-
HBIX 110 4. 1 cT. 228.1 YK P®, npeaycMoTpeH YroAOBHO-TIPOIIeCCYaAbHBIM KOAGKCOM
Poccuiickoit epepanuu’ (saree — YITIK P®). B poccuiickoM aAMHHHCTPATHBHOM
IpaBe [0Ka He IPUHAT IIpolieccyasbHO-MCIIOAHUTEABHDII KOAEKC 00 AAMHHUCTPATUB-
HBIX [IPABOHAPYLIEHUSX, KAK 9TO CAEAAHO, HanpuMep, B Pecrrybanke Beaapycs. ITo-
3TOMY ITPOIIeCCYaAbHBIX IIOPSAOK PACCMOTPEHHS AAMUHHICTPATUBHBIX AEA TTO 4. 1 CT.
6.16.1 peraamentuposan peiictsyromum KoAIl PO (paspea IV «IIpousBopcTso
[0 AeAaM 00 AAMHUHHCTPATUBHBIX npaBOHapymeme»). ITporeayprr mpuBAeYEHUS
BHHOBHBIX AUIl K AAMHHICTPATUBHON OTBETCTBEHHOCTU OOAAAAIOT IIPU3HAKOM ObI-
CTPOTBHI ¥ OTIEPATUBHOCTH, B TO BpeMsI KaK Ha IIPEABAPUTEABHOE CAEACTBHUE IO YTO-
AOBHBIM peaaM 110 4. 1 cT. 228.1 YK PO yxoaur ropasao 6oabure Bpemeru. Pazandaer-
CSI M POAD CyAH IIPH PAacCMOTPEHHH IepedrCACHHBIX KaTeTopHii AeA. Tak, coraacHo
4. 1 c1. 23.1 KoATT PO mpu mpousBoACTBe II0 A€AY 00 AAMUHUCTPATHBHOM IIPABOHA-
pymernn o 4. 1 1. 6.16.1 KoATT PO cyabst BRICTYIIaeT B Ka4eCTBe CyObeKTa aAMUHI-

! VYroaoBHO-IponeccyaapHblit Koaeke Poccuitckoit Qepepanuu or 18 pexabpst 2001 . Ne 174-D3:
pea. ot 03.02.2014//Co6p. sakoHoaareabcrBa Poc. epepanuu. 2001. 52 (a.1).Cr. 4921.
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CTPATUBHOM FOPUCAUKIIUH KaK AOAKHOCTHOE AHIIO0, HAACASHHOE IOAHOMOYHSIMU pac-
CMOTpEHHS AeAd 06 AAMUHUCTPATUBHOM [IPABOHAPYILIEHUH, HO He OCYIIeCTBASIOLIEr0
npasocyaue. [Ipu paccmorpennn yroaoBHBIX AeA TI0 CT. 228.1 YK PO cypbst oT uMeHn
CyAQ peaAusyeT HOPMBI YTOAOBHOTO IIPOLeCCa, OCYIIIeCTBASIA IIPABOCYAHE.

Bo usbexanue ommOOK 1 HETOYHOCTEH IPY KBAAUDHKAIIMH [IPABOHAPYIIEHHI,
CBSI3aHHBIX C HE3AKOHHBIM 060POTOM HAPKOTHIECKHX CPEACTB M IICUXOTPOIIHbIX Be-
IIIeCTB, a TAKKe IIPU PACCMOTPEHUH CYAAMHU YTOAOBHBIX A€A, IIPABHAA PA3rPAaHUYEHHS
CMEeXXHBIX COCTaBOB IpaBoHapyIeHui Mo 4. 1 ¢1. 228.1 YK P nu. 1 ct. 6.16.1 KoAIT
P®, ocHoBaHHbIe Ha 060OIIEHIN HAYYHBIX UCCACAOBAHUI 1 CYyA€OHOM IIPAKTUKH,
Heo0x0AuMO pazbsicHuTsh B [TocranoBaennu [Taenyma Bepxosroro Cyaa Poccuiickort
Depeparmn. PazpaboTka 1 MPUHATHE TAKOTO IOCTAHOBAECHIS IIO3BOAUT 00eCIIeYHTh
IIPaBUABHOE U eAUHOOOpPa3HOe IPHMEeHeH e [IPABOOXPAHUTEABHBIMU OPraHaMI 3aK0-
HOAQTeAbCTBA IIPH Pa3rpaHUYeHHU YTOAOBHbIX IIPECTYIACHHI YKa3aHHOM KaTerOpHH
U AAMUHUCTPATUBHbIX [IPABOHAPYIICHHUM.
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Cnoco06bl coBepLueHus KnbepnpectynneHmi B Poccum:
BuAbl N 3Ha4YeHUue B 6opbOe C NPecTynHOCTbIO

Hcnoap3oBaHne TeAeKOMMYHHKAIJMOHHBIX CHCTEM BO BCeX cpepax OTKphIBaeT
BO3MOXKHOCTH AASL 3AOYIIOTpeOAEHHUIT, KOTOPbIe OTPAXKAIOTCS He TOABKO Ha OTAEAD-
HBIX AIOASIX, HO M Ha IJeABIX rocypapcrBax. [Ipectymaennus B chepe KoMIbIOTepHOM
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uH(OPMAIMHY 3TO ASHMS, COBepIIaeMble B cpepe HHGOPMAIIMOHHBIX ITPOLIeCCOB U I0-
CATAIOI¥e Ha THPOPMALIOHHYIO 6€30I1aCHOCTb, IPEAMETOM KOTOPBIX SIBASIFOTCSI HH-
¢$opManoHHbIe U KOMIIbIOTEPHbIE CPEACTBA.

B Konsennuu coeTa EBpoIIbI 0 IpecTymHOCTH B cpepe KOMIBIOTEpHOH HHPOP-
MAru, IpUHATOM 23 HosI6pst 2001 roaa, TUITbI KOMITBIOTEPHBIX [IPECTYIIACHHUI OIIpeAe-
AHBI KaK ITPeCTYIIACHHUS IIPOTHUB KOHPUACHIIMAABHOCTH, ITeAOCTHOCTHU M AOCTYTTHOCTH
KOMIIBIOTEPHBIX AAQHHBIX M CUCTEM U AaHa X KAaCCI/I(l)I/IKaHI/ISIZ

— IIPOTHBO3AKOHHDII AOCTYI — CT. 2 (IIpeAHaMepeHHbII AOCTYI K KOMITBIOTeP-
HOI1 CHCTeMe B [IeAOM UAH AI0O0I1 ee 4acTH);

— IIPOTHBO3AKOHHDII epexBar — cT. 3 (peAHaMepeHHbII IepexBat, OCyIIecT-
BACHHBI C HCIIOAB30BAHHEM TEXHUIECKHX CPEACTB);

— BO3AEICTBHE Ha AQHHBIe — CT. 4 (IIpeAHAMepeHHOe OBPEKACHHE, YAAACHHE,
YXyAILeHHE Ka4eCTBa, I3MeHeHHe HAHM GAOKMPOBaHKe KOMIIBPIOTEPHBIX AAHHBIX);

— BO3AeliCTBHe Ha QYHKIMOHMPOBAHHUE CUCTeMBI — CT. S (IIpeAHaMepeHHoe CO3-
AQHHE Cepbe3HBIX TOMeX QYHKIJOHNPOBAHHIO KOMIILIOTEPHOM CHCTEMBI ITyTeM BBOAR,
[epeAadH, IIOBPEXAEHIIS, YAAACHS, YXYALIEHIS Ka4eCTBa, H3MEeHEeHIUSI HAU GAOKUPO-
BaHMS KOMITbIOTEPHbBIX AaHHbIX);

— IIPOTHBO3aKOHHOE HCIIOAb30BAHHUE YCTPOMCTB — CT. 6 (IIPOM3BOACTBO, IPOAA-
XKa, MPHOOpeTeHre AAS HCIIOAB30BAHISL, UMITOPT, OIITOBASI IIPOAAXKA HAH HHbIE $OPMBI
IIPEAOCTABACHHS B IIOAD30OBaHHE YCTPOﬁCTB, BKAIOYasl KOMIIbYOTEPHBIE ITPOTPaMMBbI,
pa3paboTaHHBIE HAU AAANTHPOBAHHBIE; KOMIIBIOTEPHBIX IIAPOAEH, KOAOB AOCTYIIA
HAM MHDBIX aHAAOTUYIHBIX AQHHBIX, C IIOMOIIIbI0O KOTOPBIX MOXXET 6I)ITb TIOAYYEH AOCTYII
K KOMIIBPIOTEPHOI CHCTeMe B [IeAOM HAM AF06O¥ ee yacTH) |

B coorBercrrm ¢ pe3oatoriueii Teraccambaenn OOH 65/230 o121 aexabps1 2010 ropa
CO3AQHA MEXIIPABUTeAbCTBeHHas paboyas rpymma (MPI') akcriepTos o kubeprpecryr-
HOCTH AASI HCCAEAOBAHILS IIPOOAEMBI TAKOF IIPECTYIIHOCTH U OTBETHBIX MEP CO CTOPOHBI
rocypapcrs-uaeHoB. B 2013 roay B Bene mpomaa Bropas ceccust MPI, Ha koTOpoOii akc-
[epTaMH 110 KUOEPIIPECTYIIHOCTH PACCMOTPEHbI PEe3yABTATHI IIPOACAAHHON PaOOTHI, CH-
CTEMaTH3HPOBaHHbIE IT0 TAKUM HATIPABACHHSIM, KaK 3aKOHOAATEABCTBO, KPHMUHAAM3AIIHS,
AEATEABHOCTD IIPABOOXPAHUTEABHBIX OPTAaHOB, MEKAYHAPOAHOE COTPYAHHYIECTBO.

AAsT AaABHETIIEro COBEpPIIEHCTBOBAHUSI METOAOB 0OpbObI ¢ Kubepmpecry-
[ACHISIME OYAET IIPOAOAKEHA PaspaboTKa MeXAYHAPOAHDBIX TUIIOBBIX TOAOXKEHHIT
10 KPIMUHAAMBALIMU AESIHUI B 00AacTH KubepnpecrynHocTty. Vicroas3oBaHue Ta-
KHX ITOAOKEHUH FOCYAAPCTBAMH MOKET CBECTH K MUHIMYMY BO3HHKAIOIYIO B PAMKax
MEXAYHAPOAHOTO COTPYAHUYECTBA IIPOOAEMY 00OIOAHOTO IIPH3HAHUS CTPAHAME CO-
OTBETCTBYIONIETO BUAA IPECTYIIACHHUS.

! Convention on crime in the sphere of computer information (ETS Ne 185) (November 232001)
[Electronic resource]. — Access mode: /http://www.consultant.ru/
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CaeayeT OTMETHTD, 4TO 3) PEeKTHBHOCTD IIPOTUBOACHCTBHUS 3TOMY BHAY IIPECTYII-
HOCTH 3aBUCHT, B YACTHOCTH, OT IIO3HAHMUS CIIEIIUPUKU CIIOCOOOB COBEpIIEHNUS Ipe-
CTYTIACHHUI.

Tak, Ha CETOAHSIIHUIT AeHb CPEAH OCHOBHBIX BHAOB KHOEPIIPeCTYIIHOCTH JaIlje BCe-
IO UCITOAB3YIOTCS CACAYIOLIE: B3AOM ITAPOAEFT M KPaka HOMEPOB KPEAUTHBIX KapT U OaH-
KOBCKHX PEKBUBHTOB; XaKepCKHe aTaky (pacrpocTpaHeHHe BpeAOHOCHDIX IPOTrpamMM);
AOXHOE TIPEAAOKEHHE TOBAPOB M YCAYT (CO3AAHUE MHTEPHET-ayKIMOHOB, HHTEpHET-
MArasuHoB); PaclpOCTpaHeHHe IPOTUBOIPABHO MHopMALMK (IIOpHOTrpadrIecKrx
MAaTepHaAOB, KAEBETBHI); PACCHIAKA ITHCEM, COACPYKALIIHX IPOCHOBI O MOMOIIH Ha AeYeHHe
A€Tel MAU COAEHICTBUH B IIEPEBOAE OIIPEAEACHHOI CyMMbI AEHEXKHBIX CDEACTB.

Co3Aa10TCs1 BCEBO3MOXKHbIE ACHEXHBIE TUPAMUABI C TIOAKYTIAIOITMMH YCAOBHSMH:
IIpH ITepeBOAe HEKOTOPOH CYMMbI A€HeT MOXKHO MOAYYHTD B HECKOABKO pa3 boAbIIe,
OAHAKO TIOCAE TTePeBOAA AGHET Ha YKa3aHHBIN CueT MOIIeHHHUKM HcyesaroT. K campiM
MACCOBBIM U IIPUOBIABHBIM BUAAM KUOEPIIPECTYIACHUI OTHOCSTCS MOLIEHHUYECTBO
1 Kpa)Xka AEHEXKHbIX CPEACTB CO CYETOB ITPAXXAAH M OPraHU3alUI.

B Poccun pocT kubepripecTymaeHu# He OTCTaeT OT MUPOBbIX ITOKa3aTeAeri. B Te-
genne 2013 ropa GbIAO 3apPETHCTPUPOBAHO YBEAUYEHIE KOAUYECTBA IPECTYIIACHHI
B 00AACTH TEAEKOMMYHUKAI[HI U KOMIIbIOTEPHBIX TEXHOAOT M1 Ha 8,6% .

B coorBeTcTBUM C AGHCTBYIOIIMM 3aKOHOAATeAbCTBOM Poccuiickoit Pepepanum
IpeAyCMOTPEHa yrOAOBHAs OTBETCTBEHHOCTD 3a ITPECTYIASHHUS B Cpepe KOMIIbIOTep-
HOI1 MHPOpPMALMH, KOTOPast 3aKpernaeHa B raase 28 (crarbsax 272-274) YroaoBHOTo
xopekca P®. 3a HerpaBoMepHBbIiT AOCTYI K OXpaHAeMOH 3aKOHOM KOMIIbIOTEPHOM HH-
dopmanuM U 3a CO3paHME, HCIIOAb30BAHHE U PACIPOCTPAaHEHHE BPEAOHOCHDIX KOM-
IbIOTEPHBIX IIPOTPaMM, B 3aBUCUMOCTHU OT IIOCAEACTBUH, TPEAYCMOTPEHO HaKa3aHHe
B BHAE AHIIEHIS CBOOOADBI AO CeMH AeT. 32 HapylIeHHe IPABUA IKCIIAYATAIIUE CPEACTB
XpaHeHsI, 00pabOTKU HAHU [TePeAAIN KOMIIbIOTEPHOM HHGOPMAIIHY 1 HHPOPMAIHOH-
HO-TEAeKOMMYHUKAIJHOHHBII CeTefl IIPeAYCMOTPEHO AHIIIEHHE CBOOOADI AO IISITH A€T’.

Hzyyenue crioco6oB ImpecTyAEHHUI, KOTOPBIE C KAXKABIM FOAOM COBEpIIEHCTBY-
0TCSI, BUAOM3MEHSIOTCSI, CIIOCOOCTBYeT BBIPAOOTKe 9 PeKTHBHBIX Mep 60pbOBI Ha 3a-
KOHOAATEAbHOM yPOBHe KaK B Halllel CTpaHe, TaK 1 32 PyOexoM.

Ha Ham B3rasip, AAst yKpeIAeHHs IIPaBOBOI 6a3bl II0 3aIjiTe KMOepIPOCTPaHCTBA
OT IIPECTYIIHBIX ITOCSTATEABCTB OT MEKAYHAPOAHOTO COO00IIIecTBa TPeOyIOTCSI COTAACO-
BaHHbIE ACHCTBHSA II0 CAEAYIOIUM HallpaBACHHAM: OTpaHMYeHHe AOCTYIIA K MHPOpMa-
1u B ceTu MHTepHeT; ocBeljeHne B CPeACTBAX MACCOBOM HHYOPMALIUK AeSATEABHOCTH

! Ministry of internal Affairs: The number of cybercrime has increased significantly [Electronic
resource]. — Access mode: http://www.sesmi.ru/news/7678614/

% Criminal code of the Russian Federation (with the comment) from 13.06.1996 N¢ 63-F (adopted
by the state Duma of the Federal Council of the Russian Federation 24.05.1996) (with changes from
03.02.2014) [Electronic resource]. — Access mode: /http://www.consultant.ru/
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TIIPAaBOOXPAaHUTEADPHBIX OPTAaHOB O BbIIBA€HHBIX (paKTaX HapyIIEeHHs 3aKOHOB B C(l)epe
KOMITbIOTEPHBIX TEXHOAOTHIT; 3AIIUTA TIePCOHAABHBIX KOMITBIOTEPOB.

Ocoboe BHUMaHHe YACASETCSI MHPOPMUPOBAHUIO HACEACHHS O BHISIBACHHBIX CAY-
JasIX KUOEPIPECTYIACHHI, UTO CIOCOOCTBYeT PACKPHITHIO OIPEAEACHHOTO CIIOCo6a
COBEPIIEHUS HpeCTyHAeHHfI, U TeM CaMbIM CHIDKEHHIO €ro AeﬁCTBeHHOCTI/I.

Taxum 06pasoM, usyueHne ClIoco60B COBEpIIEHHs KHOepIIpecTyIAeHH I O3BO-
ASIeT CBOEBPEMEHHO M 3 PeKTUBHO OCYLIeCTBASITH 60PbOY C OAHMM U3 CAMBIX AKTY-
AABHBIX M OIIACHBIX BUAOB IPECTYIIACHHI KaK Ha TOCYAAPCTBEHHOM, TaK M MEXAyHa-
POAHOM YPOBHSIX.

Cnncox AuTeparypsi:

1. Convention on crime in the sphere of computer information (ETS N 185)
(November 232001) [Electronic resource].— Access mode:/http://www.
consultant.ru/.

2. Ministry of internal Affairs: The number of cybercrime has increased significantly
[Electronic resource]. — Access mode: http://wwwsesmi.ru/news/7678614/.

3. Criminal code of the Russian Federation (with the comment) from 13.06.1996
Ne 63-F (adopted by the state Duma of the Federal Council of the Russian
Federation 24.05.1996) (with changes from 03.02.2014) [Electronic resource]. -
Access mode:/http://www.consultant.ru/.
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Criminal responsibility for crimes against
copyright and neighboring rights

The Constitution of the Russian Federation establishes and guarantees the
highest values of the individual — his rights and freedoms. One of these rights
according to Art.44 of the Constitution of the Russian Federation is the right to «the
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freedom of literary, artistic, scientific, technical and other types of creative activity,
and teaching'>. This right is protected by the criminal law norm of copyright and
neighboring rights (Article 146 of the Criminal Code of the Russian Federation)>.

Due to the active participation of the Russian Federation on the world stage, the
development of market economy; it is actually to talk about the problem of protection
of copyright and neighboring rights, intellectual property from the global and national
«intellectual piracy>.

According to the Ministry of Internal Affairs of the Russian Federation in 2012 there
were 3,580 crimes against copyright and neighboring rights, it is 28.9% less thanin 2011.
However, the level of illegal use of copyright and related rights in Russia is one of the
highest in the world for several years®. Every year sale ofillegally produced and distributed
audio and video media with piratical products ranges from 70 to 80% and with software
t0 90%. The potential profit from the misappropriation of intellectual property is annually
more than 400%. According to the scientists and experts’ calculations, the reducing of
the level of “piracy” at least 10% will provide the country’s economy further 6.9 billion
dollars and an additional 280 million dollars in taxes and fees*. This statistic indicates an
extremely inefficient legal regulation and protection of copyright and neighboring rights.

Itis hard to imagine modern society without information technology. As a result,
in all spheres of public life, including the spiritual, intellectual there are unlimited
opportunities for access to any files which are increasingly used in criminal activities.
Thanks to the “World Wide Web”, any user is able to get the access to the different kinds
of audio and video products, not knowing that he commits an offense at this moment.

Illegal use of intellectual property is the most common crime on the Internet,
but it is almost impossible to control because of the large number of subjects of the crime.

Correct qualification of crimes in the sphere of intellectual property is one of the
guarantees of inevitability of criminal responsibility. Qualification is a set of methods
that allow us to estimate the committed act and to detect signs that indicate the social
danger of the act and to formulate a conclusion on compliance or non-compliance of
the act to indications of crime stipulated by Article 146 of the Criminal Code.

! Constitution of the Russian Federation 1993 . Article 44 ( as amended by the Law of the Russian
Federation on amendments to the Constitution of the Russian Federation 0of 30.12.2008 N 6 - FCL and
from 30.12.2008 N 7 - FCL)

2 The Criminal Code of the Russian Federation of Art. 146 of 13.06.1996 N 63-FZ (as amended
on 28.12.2013)

% Economic crime today. Economic Crime Statistics data for the Ministry of Internal Affairs in
2012. The official internet portal of information URL: http://econcrime.ru/stat/7//(date accessed
24.01.2014)

* Lepina T. Opposition to violations of copyright and neighboring rights (criminal aspects)
Synopsis. Moscow, 2010. Pg.10,18
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Y. Truntcevskii says that the object of the crimes against copyright and
neighboring rights «personal property and other copyright and related rights, i. e.
social relations that are actually formed in the possession of those rights that belong to
specific individuals as well as normal business activities, which is a significant segment
of the economy in the Russian Federation » '.

However, the object of the crime should be distinguished from the target of the
crime, which is the intangible benefit that can satisfy the economical social and spiritual
needs of people. Acting on that right person injures his right holders. Such items may
be promulgated as well as unpublished, and should be expressed in different kinds of
oral, written, three-dimensional form, sound or video recording, image or other forms.

So, earlier, the law of the Russian Federation «About Copyright and Neighboring
Rights>» in 1993 (was repealed in 2004) applied to the copyright objects not only
work as a whole, but also a part of it (including the title), which was the result of
creative activities and could be used independently. Phonograms, performances and
transmission of broadcasting or cable distribution were the subjects of neighboring
rights®. The Administrative Code as amended on 21.01.2014 retains these objects
of copyright and related rights, supplementing this list only the concepts of «utility
model> and «industrial design>°.

If we talk about the most endangered objects of such crime, there is a leader.
Microsoft Corporation’s software. From year to cyber criminals improves and develops
an increasing number of programs to download and use corporation’s products for free.
In addition, hackers often attack various anti-virus programs, in particular, every year
the developers of «Kaspersky> (anti-virus software) suffer damage in the amount of
4.2 billion dollars only on the territory of the Russian Federation.

Not so long ago there was information that a large number of rightholders
demanded to remove about five hundred films from social network «VKontakne>.
The placement of the films was illegal. Some music producers filed a lawsuit to the
Arbitration Court of St. Petersburg with the requirement of collecting 1 million
50 thousand rubles. As the result, the founder of the «VKontakne>, Pavel Durov
was brought to administrative liability under Article.7.12 of the Administrative Code
and ordered to partially reimburse damages in the amount of 210 thousand rubles*.

! Truntsevsky Y. Protection of copyright and neighboring rights in the audiovisual field (criminal
and criminological aspect) dissertation. Candidate of Juridical Sciences. Moscow, 2003. Pg.365

2 RF Law «About Copyright and Neighboring Rights> from 09.07.1993 N 5351-1 (as amended
on 20.07.2004)

3 The Administrative Code of The Russian Federation from 30.12.2001 N¢ 195-FL (as amended
on21.01.2014) Art. 7.12

* News portal about intellectual property registration and protection of copyright and related rights
http://www.copyright.ru/
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Such cases are usual today. However, there are some problems with determining
damages, as well as with the delimitation crimes from administrative offense. There are
several points of view on this issue: K. Kuznetsov, emphasizes that size is not a cash
equivalent of lost profit, and the level of social danger of the crime against copyright
and neighboring rights — formalized in a footnote to the article 146 of the Criminal
Code. Consequently, it’s necessary to recognize the main value of the violated rights,
not consumer’s decision to purchase a particular product'>. In D. Liptsik opinion,
right holders need an ability to claim the maximum compensation equal to the profit
they will receive if it was a legal use®». M. Oreshkin proposes to establish the cost of
works and phonograms similar to the rules that are set in articles 424, 485 and 524 of
the Civil Code of the Russian Federation. That is, to consider the cost usually charged
for a similar type of use of copyright and neighboring rights®».

Analyzingthe proposed position may conclude that there are some contradictionsin
qualification of a criminal act. This problem should be resolves in judicial practice, but
there are contradictions even there.

Example of jurisprudence. At the end of December 2013 the court found citizen
S. guilty under Part 2 Article 146 of the Criminal Code and sentenced him to a
mandatory work for 240 hours. The court explained that the part of the crime under
Part 2 of Art. 146 of the Criminal Code was formal, so establishing the fact and scope
of damages was not required*.

Let’s look at a similar crime. In Rostov-on-Don in December 2013 in a criminal
case accusing the limited liability company with an offense under Part 2 of Art. 146 of
the Criminal Code it was found that as a result of committing a crime the legal owners
of products Microsoft Corporation, « Autodesk Inc.» and «Corel>» did not received
an income of more than 2.5 million rubles. In addition, company lost consumer
demand for licensed software and reputation on the Russian market®.

Itis necessary to note that producers who sell their intellectual property have a system
of discounts or special offers for some categories of customers. This fact should also be
taken into account by the court. It is understood that in such cases the determination of
the amount of damage was produced with a focus on the «special> prices.

The Supreme Court recommends to proceed from the retail cost of the original
(licensed) copies of works or phonograms at the time of the offense for determination

! Kuznetsov K. Criminally-legal characteristic attacks that violate copyrights, neighboring, and
patent rights. Dissertation. Candidate of Juridical Sciences. Moscow, 2007. Pg.134.

2 Liptsik D. Copyright and Neighboring Rights. Moscow, 2012.. Pg.492-493.

3 Oreshkin M. Criminal liability for infringement of copyright and neighboring rights in audiovisual
works. Synopsis of dissertation. Candidate of Juridical Sciences. Moscow, 2010. Pg.15.

* Archive of October District Court of Kirov. Criminal case N¢ 1-358 (6178)
5 Archive of the Arbitration Court of Rostov region. Criminal case N¢ A53-16212/2013
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of feature big or especially big amount (Part 2 and 3 Article.146 of the Criminal
Code)".

We agree with this explanation of the highest court because criminal spread of
unlicensed products for retail and wholesale prices can be put on the same level on the
extent and nature of public danger. The amount of received income does not matter for
qualification. Right Holders and legitimate sellers sell their «intellectual>» productslooking
to the end consumer in the calculation of their potential profit. Wholesales are just kind
of «step> on the way from the owner of the product to the buyer. So, big, especially big
amount as the criteria of social danger of the crime, which is provided by Article 146 of the
Criminal Code, the mostly reveal through the retail price of the licensed product?.

We cannot ignore plagiarism of scientific and research works talking about crimes of
copyright and neighboring rights. University students commit most of these crimes. They
are often unaware of the criminal nature of their acts. However, such cases happen among
the teaching staff. In this regard, the Prime Minister of the Russian Federation D. Medvedev
proposed to use specialized software to verify the identity of scientificworks and dissertations.
At this moment, this system is accepted by the universities and actively used by them?.

That situation of growth of crimes that affect the interests of holders remained
one of the actual problems and demanded immediate intervention of the legislator.
Such act was the Federal Law «About Amendments to Certain Legislative Acts
of the Russian Federation on the protection of intellectual property rights in
the information and telecommunications networks»* (since 01.08.2013). The
Law was resonance because it assumed an opportunity to block Internet resources
for copyright infringement, i. e. the introduction of so-called «black list> of sites.
However, there were some shortcomings in the act relating to the procedure for
granting holders of evidence violations of their rights, which was extremely difficult,
lack of accountability for reporting false of such violations and the inability to obtain
a compensation in a case of a mistaken block of an Internet resource.

So, an effective protection of copyright and neighboring rights at the present
stage is possible, but only with the development of criminal law, which provides
reliable protection of intellectual property.

! About the practice of courts of criminal cases of infringement of copyright , neighboring , and
patent rights , as well as the illegal use of a trademark : the decision of the Supreme Court of the Russian
Federation 26.04 . 2007 number 14. § 25.

? Firsov M. Some problem of determining the size of copyright and neighboring rights//Kriminalist.
Number 2 (11).2012. Pg.67-71.
3 Information portal «Russian Scientists>» http://www.russian-scientists.ru/

* FL «About Amendments to Certain Legislative Acts of the Russian Federation on the protection
of intellectual property rights in the information and telecommunications networks> on July 2,2013 N
187 -FL
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Itis guessed, that to avoid difficulties with the determination of the damage caused

to rights holders, it is necessary to establish its scope in terms of money because this
crime cannot be considered formal, otherwise, it will increase the number of crimes
that violate copyright and neighboring rights. It will greatly complicate the work to
bring to justice the perpetrators of the crime, and also it will naturally generate a sense

of impunity and permissiveness.

10.

11.

12.

13.
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Legal Regulation of the Payers Value
Added Tax in Ukraine

Value added tax is one of a kind of indirect taxes, which is paid by the consumer to
the State Budget of Ukraine for each stage of work, the production of goods, services,
included in the price of goods (works, services) and act as a part of newly created val-
ue'. Considering fiscal and regulatory function of the value added tax can confidently
say that this tax is a leader among indirect taxes in Ukraine. Against revenue from this
tax is formed much of the State Budget of Ukraine.

Describing the payer of value added tax, it should be noted that there is a
formal and real taxpayer. That is, the payer is a real buyer who pays value added
tax, which is included in the price of work performed, services rendered, as well
as the sale of goods. Formal payer is the seller who lists himself to the Ukrainian
budget funds the provision of services, works, and goods, obtained from the real
payer. Payers of value added tax are divided into two categories: 1) taxpayers
who send and imported goods to Ukraine for a variety of purposes, temporarily,
for the purpose of implementation, the rights commission, leasing, and more;
2) payers, which in Ukraine is carried out on its behalf production or business
activities?.

Proceeding from the aforesaid said, taxpayers may be foreign citizens and legal
entities, international organizations, business entities, lawyers®.

! Kucheryavenko M. P,, Tax Law of Ukraine: the textbook. — Kharkiv.: Pravo, 2013. - P. 376.
2
Tam xe.

3 Tam xe.
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A more comprehensive list of payers of value added tax is enshrined in the Tax
Code of Ukraine'. These payers relating to”.

1) Personswho have the right to make value added tax to taxable objects railway
enterprises in the order established by the Cabinet of Ministers of Ukraine;

2) Those who have already registered as payers of value added tax or subject to
such registration only;

3) Personswho unincorporated consider outcomes of the joint activity agreement;

4) 'The person — the operator who is engaged in conducting a separate tax ac-
count that is associated with the implementation of a production sharing agreement;

S) Persons performing operations associated with the delivery of treasure finds
property which: a) at the end of the retention period is not approached by the owner;
b) recognized orphan; c) confiscated; d) transferred to the state by right of inheritance
or other legally. Legislator emphasizes that no matter what the tax regime uses this
person and whether it has reached the total transactions for the supply of goods and
services Nada, which is approximately more than 300,000 hryvnia (the national cur-
rency of Ukraine) last year;

6) Personswho voluntarily planning to implement or carry out business activities;

7) 'The person who manages the property fully leading tax records for the value
added tax in respect of transactions on property management contracts. Thus, such a
relationship between the control of the property with its own economic activity and
property management activities to be equated to a relationship in which the individual
-based civil contracts but if the property manager will manage the assets of the funds
of bank management, construction financing funds, funds from operations real estate
and collective investment institutions, this rule cannot be applied*. As we can see, the
legislator decided to expand the list of non-taxable transactions other professional
activities in the stock market which must be licensed in accordance with the current
legislation of Ukraine*;

8) The person with responsibility for the payment of taxes in the case of the
movement of goods across the customs border of Ukraine goods it imports into the
customs territory of Ukraine in volumes that are taxable®. In other words, it is import-
ing goods.

! Tax code of Ukraine dated December 2, 2009, Ne 2755-V1//Voice of Ukraine. — 12 April 2010.
- N.229. - Art. 180.

2 Tam xe.

3 Tam sxe.

4 Kucheryavenko M. P,, Samsin I.L., Temkizhev I. H. etc, Tax code of Ukraine: scientific and
practical commentary in 3 parts. — Kharkiv.: Pravo, 2012. — Part 2. — P. 455.

S Tax code of Ukraine dated December 2, 2009, N¢ 2755-V1//Voice of Ukraine. — 12 April 2010.
—N.229. - Art. 180.
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By the way, here should include a person who on the one hand must adhere to
certain requirements of customs regimes for violations which provide a partial or
full conditional exemption from taxation and on the other hand, a person who is not
the intended purpose and/or contrary to the terms or purposes it uses to provide a
tax benefit'. Meanwhile, it also applies to other persons who are intended to — use
and is not designed for them a tax break.

It should be noted that the latter cannot be used by business entities or individuals
who do not pay tax in respect of transactions to import into the customs territory of
Ukraine cultural values that have been made fifty or more years ago®.

Summarizing the above, it should be noted that describing the payer of value
added tax, there is a formal and real taxpayer. The payer is a real buyer who pays value
added tax, which is included in the price of work performed, services rendered, as
well as the sale of goods. Formal payer is the seller who lists himself to the Ukrainian
budget funds the provision of services, works, and goods, obtained from the real payer.
A more comprehensive list of payers of value added tax is enshrined in the Tax Code
of Ukraine. A more detailed list of payers of value added tax regulates Tax Code of
Ukraine, which extends almost annually payers of value added tax, change it in more
detail analyzes and clarifies, but I think it must need a more detailed analysis by quali-
fied experts in the field of tax law.
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