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HNPEINCJIOBUE

B mapte 2023 roma ucnonusercs 100 netr co mHA poKIeHUA
BEJMKOTO Y4YEHOIrO-IIPaBOBE/A, BHECIIEr0 HEOIEHWMBIM BKIaJ B
passutHe Hayku PecnyOnmuku Kazaxcran, JOKTOpa IOpUAMYECKHX
Hayk, npodeccopa FOpus ['puropseBnya bacuna.

Opuit I'puropseBnu poamics 28 mapra 1923 ronma B ropoze
AptemoBcke (HbiHE — ropoa baxmyT) B YkpanHe, 3aKOHYMI B HEM
KOy M TPOXHWI B HEM JO BTOPXKCHHUS HEMEIKO-(alluCTCKUX
Boiick Ha Teppuroputo Coerckoro Coroza. B roast Benukoii
OTteuecTBEHHOMN BOWHBI OH (KaK U BCE WIEHBI €r0 CEMbU — OTELl, MaMa
u Opar) repoudecku cpaxaics B coctaBe Kpacnoit (CoBerckoit)
apmuu. C 1946 rona, mociie JAeMOOWIHM3AIMH, BCS TOCICIYHOINAs
xu3Hb FOpust ['puropreBuya Obl1a TECHEHIIMM 00pa3oM CBsI3aHa C
KaszaxcranoM, npenojaBaHueM U Pa3BUTHEM TPa)kJaHCKOTO IpaBa.
[Tocne obperenust KazaxcranoMm rocyaapcTBeHHOH HE3aBHCHMOCTH
npodpeccop bacun FO.I. mnpuHHMMan aKkTUBHOE ydYacTHe B
3aKOHOTBOPYECKOH JI€ATEIbHOCTH HAIIEro rOCy/1apcTBa, B TOM YHCIE
B paspaborke mpoekta Koncrurynum PecnyOmukn Kaszaxcran, a
TaK)Ke B HAY4YHOM U AKCIEPTHO-IIPABOBOM JEATEITLHOCTH.

Hayxe rpakaanckoro npaBa 1 peroiaBaTenbCKoi 1eATebHOCTH
Opuit I'puropbeBrny MocBATHI BCIO CBOIO kM3Hb. bonee 40 ser on
Tpyawics B AnmMa-ATHHCKOM IOPUINYECKOM HHCTHTYTE, a TOTOM B
Kasl'V (upiHe — Kazaxckuil HallMOHAJIBHBIM YHUBEPCUTET UMEHH
anp-Dapabu), MHOTO JIeT OBbUT JEKAHOM IOPUANYECKOTO (aKynbTeTa
KazI'V, necarku et — 3aBeayomuM Kadeapoii rpaskAaHCKOTo MpaBa.

BonbmmHCcTBO M3 Hac Betpetwnuchk ¢ lOpuem I'puropseBnuem
MMEHHO B CTEHaX 3TOT0 yYHUBepcuTeTa. MBI XOQWIN Ha €ro JEeKIHH
U CEeMHUHApCKHE 3aHATHUS, CAABAJIM €My 3a4eThbl U 3K3aMEHbI, KOMY-
TO BBINIAJIA YECTh TOTOBUTH KYypCOBBIC pedepaTbl W 3allUILIATh
JUIIIOMHBIE Pa0OTHI IO €ro PYKOBOJCTBOM, @ HEKOTOPBIM OCOOCHHO
MOCYACTIMBUIIOCH TPYIUTHCS U 00mmaThest ¢ mpodeccopom bacuubiM
10oCJIe OKOHYAHUsI YHUBEPCUTETA.

Jna Becex Hac FOpuii I'puropreBud bacun siBisieTcss HE TOJIBKO
NpernojaBaTeieM,  BJOXHOBHUTENEM,  YUHUTeNeM,  OTKPHIBLIMM
BCEM HaM MyTh B NPO(ECCHI0 W HAYKY, MONACPIKABIINM MHOTHX
Ha MpodeccHoHanbHOW cTe3e, HO M 00pa3loM YeJIOBEYHOCTH,
HE3aIsITHAHHOHN COBECTH, YECTH M YECTHOCTH, AYLIEBHON JOOPOTHI U
0e3ynpevyHOCTH, BEPHOCTH U JIPYKOBI, 3a00TIMBOCTH, TPYIOIIOOUs
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n orBercTBeHHOCTH. OH M celdyac ocTaeTcs Uil HAc HCAIOM
HACTOSIILIETO YYEHOro, MPEeJaHHOro CBOEMy Jely HnpodeccroHana,
BEJIMKOAYILIHOTO, YECTHOT'O M J0Oporo, Besukoro Yenoseka!

ITo ciyuato 100-netHero o6unes npodeccopa F0.I'. bacuna ero
YUEHHKH U MOCJIEJ0BAaTEeIN NPOBOAST HAay4yHbIC KOH(EPEHLUH, THH
namsiTH M ApPYrHe Npa3gHUYHbIE MEPOIPHUSATHS, YECTBYS YUHUTENs
1 BO3HOCS 0JIarolapHOCTH 3a BBINABILIYIO PAOCTh U PEAKYIO yJaudy
3HaTh 3TOI'0 BEJIMKOTO YeJIOBEKa, OOJBILOrO yYEHOro, OOIIAThCs ¢
HUM, YYUTBHCS Y HETO.

YectBoBanue mnpodeccopa HOpus ['puroppeBnua bacuna
npoBoauTcss U B KazaxckoM HalnOHalIbHOM YHHMBEPCHUTETE HMEHH
anp-Papabu 1mo wuHUIMATHBE pekropa mnpodeccopa Kanceura
KancenroBnua TyiimeOaeBa.

OT1o nmamATHOE Meponpusatue mposoautcs 31 mapra 2023 roga
B KoH(epeHu-3ase bubmmorekn KasHY. C BocnomunanusiMu
o mpodeccope O.I'. bacune, nokmagamu o €ro BKJIaJae B HAyKy
IpaXJaHCKOT0 PaBa U MOATOTOBKY FOPHUINYECKUX KJAPOB BBICTYAIOT
aBTOPUTETHBIC OTCUCCTBEHHBIC U 3apyOCIKHBIC yUCHbBIC-LIUBHIUCTHL.
B HeM Takke NPUHUMAIOT Y4acTHE MPEICTaBUTENN FOCYapCTBEHHBIX
OpraHoB ¥  OOMIECTBEHHBIX  OpraHu3aluid, MpodeccopcKo-
npernojaBaTenbckuil coctaB U ctyaeHTsl KasHY umenn anp-Dapadu,
MPAaKTUKYIOLIUE FOPUCTHI M JPyTUe MPUTTIAIICHHbIC JTHLA.

B wactHOCTH, mpOrpaMMOi 4YeCTBOBAHUSI HPEAYCMOTPECHBI
BhICTyIJIeHUS npodeccopoB Maiinana Kynrtyaposuua CyneliMmeHoBa
n Amnaromus ['puroppeBmua [unmenko (Kasaxcran), AnHaronus
Crenanosnuya Jlorepra u Haranum CemenoBusl Ky3Henosoi
(Yxpanna), Bumesma Caiimonca (CHIA, Hwunepnanaer), Mup-
AxkOapa Xomxu-Axbaposuya Paxmankynosa (Y30ekuctan), [layna
AyrycroBuua Bapyna (Octonus), Xanca-Uoaxuma [lpamma
(I'epmanusi), a Takke cbiHa ro0wisipa — Bmagumupa FHOpbeBuua
bacuna, ©3BecTHOr0 Ka3aXCTaHCKOTO Bpaya.

OprKoMUTET 3TOr0 IOOMJICHHOrO MEpONPHUATHS BO3IJIABIISCT
pexrop KasHY umenn anp-®apadu npodeccop Tyiimedaes JK.K. A
B coctaB OprkoMuTeTa BXOAAT JOCKaH IOPUANYECKOTO (axyiIbTeTa
KasHYVY baiinensaunos [1.J1. u 3aBemyrommii kadeapbl rpaskJaHCKOTO
IpaBa ¥ IpaXJaHCKOTO IMpoLecca, TPYAOBOrO MpaBa IOPUINIECKOTO
¢daxynbreta KasHY Teabioexo C.T., a Taxke Ka3aXxCTaHCKUE U
3apyOexxHbIe podeccopa, BTom yrcie Kot A.A., nupextop KueBckoro
peruoHasbHOrO HeHTpa HanuoHanbHOH akaneMHuM MPaBOBBIX HAyK
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YKpauHbl, JOKTOp IOPHOMYECKHX HAyK, mpodeccop, HiIeH-
KoppecnoHAeHT HamumonaneHON — akajeMuM OpPaBOBBIX — HAyK
VYKpanHbl, 3aciayKeHHBIH IOpUCT YKpauHbl (Ykpauna); Ycyo D.A.,
YIPaBISAIONHNA OaKUHCKOTO odrica KOHCANTHHTOBoW (upmbl «Rodl
& Partnery», anBokat, wieHd npesunuyma Komnerun anBokatoB Aszep-
OaifkaHa, KaHAWIAT OpUAMYecknx Hayk (AsepOaiikaHckas Pe-
cnyonuka); Yoaiinymaes 3.C., mpodeccop kadeapbl MexIyHAPOIHOE
Y4acTHOE U IPaXJaHCKOE ITPaBO (PaKyIbTETa U TUPEKTOP FOPUANIECKOH
KJIMHUKA YHUBEpCUTETa MHUPOBOH D3KOHOMHUKHM M AWIUIOMATHH,
JOKTOp IOpUIMYECKUX HayK, npodeccop (PecryOnuka Y30ekucran);
IlIpamm X-I., comupexrop BocTounoro mHCTHTYyTa YHHBEpCHTETa
NPUKJIaTHBIX HAayK, TEXHOJIOTUH, OM3Heca U Au3aiiHa, JOKTOp MpaBsa,
npodeccop B 1. Bucmap (deneparuBnas PecryOnmka ['epmanms);
KaparycoB ®., mOKTOp OpUAMYECKHX HAyK, mpodeccop, WieH
MesxtyHapoIHOW aKaJieMuu cpaBHUTENBHOTO NipaBoBeaerus (IACL)
(Pecniyonuka Kazaxcran). Cexperapem OprroMuTera sIBISIETCS
AcanoBa C.3., nokrop ¢unocopuu (PhD), crapmmii npenonaBareib
KageaApbl TPaKAaHCKOT0 PaBa M IPpak JaHCKOT O IpoLecca, TPYAOBOTO
npasa ropuandeckoro ¢akynprera KasHY umenn anp-Papadu.

[To cayuato robunest npodeccopa KO.I'. bacuna u3narenscTBOM
«Kazak ynuBepcureTi» u3nan 3tot coopHuk «Hacnenne npodeccopa
10.I". Bacunay, cocrosimuii u3 1ByX 4acteil. B mepBoii yactu cOopHHKa
nyOnuKyroTcest BocrioMmuHanus o FOpun I'puropseBude; Bropas yacTb
BKJIIOYAeT B ceOsl HAay4yHbIE CTaThbH YYACTHHKOB BBIILICYIIOMSHYTOTO
IO0MJICTHOTO MepornpuaATHsl MO uecTBOBaHMIO npodeccopa FO.I.
Bacuna, mocBsIeHHBIC Pa3MTUYHBIM ACHEKTaM I'PaKJaHCKOTO MpaBa
U TpPEenoJaBaHusl NPaBOBBIX MUCHUIUIMH. B coctaB pemakunoHHON
KOJUIETHMH 3TOro COOpPHMKa BXOJIAT Ipodeccopa M MpernogaBaTenu
KageaApbl TPaKAaHCKOT0 PaBa v IPpak JaHCKOTO MpoLecca, TPYA0BOTO
npasa ropuandeckoro ¢akynprera KasHY umenn anp-Papadu.

Jnst BKIIOYEHHST B COOPHHMK CBOM BOCIIOMHUHAHHUSI M CTAaThU
NPEAOCTaBWIM TPEACTaBUTENM MpaBoBo Hayku KasaxcraHa,
I'epmanun, HupepmannoB, VY30ekucrana, Yxpaumnsl, CIIA,
TamxukncTana 1 DCTOHUM.

OcHOBHOII 00bEM HACTOSILIET0 COOPHHMKA COCTABIIAIOT CTaTbH,
HOJTrOTOBJICHHbIE WIEHAMHM Ka(eapbl TpaKJAaHCKOro IIpaBa U
IrpaXJaHCKOTO — Mpollecca, TPYJOBOTO MpaBa  IOPHUANYECKOTO
(akynprera KasHY wumenu anp-®Papabu (Toil kadeapbl, KOTOPYIO
TaKk MHOro jer Bosrnasisii HOpuii I'puropbeBud), a Takxke Apyrue
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npenoaBaTenn IOPUINYECKOTO ¢axynbTera Ha3BaHHOTO
yHuBepcutera ((akynprera, KOTOpbIM Ipodeccop bacun Bo Bcex
cMbIciax oOpas3noBo pykosoamn 10 ser). [ns Hac Bcex 3TO O4YeHb
BaXHO U ITOYETHO OBITh NMPHUYACTHBIMH K COXPAHEHHIO TpaaWLHH
HUCKPEHHETr0 M J0O0pOCOBECTHOrO TpyAa B cdepe mnpenogaBaHus
W M3YYCHHUSI TEOPETHUYECKHX BOIPOCOB M IMPAKTUYECKUX IMPOoOIeM
IPaXJaHCKOTO MIpaBa.

Tex Tpagummii, kotopsle nepensut KOpuii I'puropreBud oT cBOMX
MPEILIECTBEHHUKOB, Pa3BUBAJI M YKOPEHSJ IPUMEPOM CBOCH JINUHOM
KHU3HU U TPOeCCHOHANBHON AEATETbHOCTH.

W nyig Hac 3TO BeNUKasl YeCTh — UMETh BO3MOXKHOCTh y4acTHEM
B 3TOM COOPHHUKE HAIOMHHUTD O TeX Ba)KHBIX aCMEKTaX I'PaskIaHCKOTO
3aKOHOAATEJIBCTBA, TEX «AKCHMOMAax TPaXJaHCKOTO IIpaBay, KOTO-
pele HaM pasbsicHsu FOpuit I'puropseBud, U KOTOpPBIE CETOAHS CITy-
XKaT JUIsI HAC OPUEHTUPOM B MPOBOJAMMBIX HAMH HCCICIOBAHMSIX,
B pa3pabaThiBacMbIX HaMHM MPEUIOKCHHAX O Pa3BUTUH H
COBEPILICHCTBOBAHUM HAILICH TPABOBON CHCTEMBI.

Ocoboe jxe 3HaueHHE HUMEIOT MyONHKyeMble BOCIIOMHHAHHS O
IOpun I'puropseBuue Hamux y4yuTenel, KTO JUYHO ObUI 3HAKOM C
VYuutenem u B3aumogeiictBoBan ¢ mpogeccopom HO.I'. bacunbiM
B HAyYHBIX HCCIICIOBAHUSX U Pa3pabOTKE MPaBOBBIX TOKYMEHTOB.
[IpukoBBIBalOT ~BHHMaHME BOCIOMHUHaHUS  akagemuka M.K.
Cyneiimenosa, npogeccopos I1. Bapyna u A.C. JloBrepra, B KOTOpBIX
OHH HE TOJIBKO PACCKa3bIBAIOT O YYJCCHBIX MOMEHTaX JXU3HH H
npekpacHelx udeptax [Opusi I'puropbeBnuya, HO MOJYEPKHBAIOT
€ro HayyHbIl BKJIaJ B Pa3sBUTHE TEOPUH TI'PAXIAHCKOTO IpaBa H
MEXIyHapoIHoro yacTHoro mpasa (MYII), ero cuity kak MbICTUTETS 1
BH3MOHEPA B Pa3BUTHH IpaBa M 0OILECTBA B LIEJIOM, KOTJa, HallpuMep,
OH BBIJIBUHYJI TEOPHIO O OTCHLMAIBLHOM U JIHCTBEHHOM COCTOSHHH
CYOBEKTUBHBIX TPaKAAHCKUX ITpaB, HACTaUBaJl HAa JOCTaTOYHOCTU
HapyLeHNUsl JOJDKHUKOM KaK OCHOBAaHMM T'Pa)KIaHCKO-TIPaBOBOM
OTBETCTBEHHOCTH, MOJJCPKaJl UACI0 O BKIIOUECHHUHM B COAEP)KAHHE
komudurarm  MUYII  Bcex OCHOBHBIX TIPABOBBIX  pELICHHI
KOJJIM3HOHHOTO PETyJIMPOBAaHUs, KOTOPbIE W3BECTHBI COBPEMEHHOM
MHUPOBOH 3aKOHOJATENbHON NPAKTHKE U JOKTPUHE, U MHOTOE APYTO€.
Hamm aBTOphl MOKa3bIBAIOT, KaK BBICKA3aHHBIC MM MOJACP’KaHHbIC
IOpuem I'puropreBudeM (emie B COBETCKUH mepro!) uaen HaXOomsT
LIMPOKOE MPHU3HAHUE, BOIUIOIICHUE WM AEMOHCTPUPYIOT MOTECHIH-
aJl sl AaibHEHIIero pa3BUTHA B YCIOBUSAX PHIHOYHON SKOHOMHKH,
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COBPEMEHHOT'0 TPayKAaHCKOI0 OOIIECTBAa U MPABOBOTO IOCYIApCTBa.
B cBs3u ¢ 3TUM mpuriamaeM 4uTaresiedl MOCBATHTH BpeMs JUIS
HPOYTEHHUS 3TUX BOCIIOMUHAHUH.

He MeHee nHTEpeCHBIMU C TOUKU 3PEHHUS ICUXOJIOTHU U Pa3BUTHUS
JUYHOCTH UMEIOT BOCIIOMHUHAHUS yYaCTHUKOB COOPHHKA 0 ipodeccope
FO.I'. bacune, ero OTHOLICHUH K JIFO/ISIM, B3aUMOOTHOLICHUSIX C HUMH,
€ro TaJIAaHTaX, YePTax XapakTepa U UX MPOsBICHUSIX.

OCoOeHHO HMHTEPECHO, YTO ATH BOCIOMUHAHUS HE MPOCTO
Pa3HOIUIAHOBBI, HO MPEAJIOKEHbI KaK Obl C Pa3HBIX YIJIOB 3pCHUSI.
VY Kaxx#oro u3 Hac ObLIM CBOM JMCTAHLHMM B OTHOIICHHAX ¢ IOpuem
I'puropreBuuem. bpiBiIne cTyIeHTH U KOJUIETH BCIIOMUHAIOT O €rO
JICKIMSAX, HAYYHOM PYKOBOJICTBE, MCIIOJHEHUH aJMHHUCTPATUBHBIX
NOJHOMOYMH, O TOM, KakUM OH OBLI JICKTOPOM, Ha4YaJbHHUKOM,
HAYYHBIM PYKOBOAUTEIIEM.

Jpy3bst M KOJJIETH MO HAy4yHOH paboTe paccKas3bIBalOT O
MOMeHTax 0oJiee TECHOTO OOIIEHUS C HUM M B 4achl paOOThI, HAYYHBIX
JIUCKYCCHUH, U B MUHYTBI OT/BIXA.

Oco0eHHO MHTEpECHBI BOCIIOMUHAHMS WHOCTPAHHBIX Apy3ei (B
ToM umciie npodeccopos B. Caitmonca, 3.C. Y0aiinymiaea, KTO THUHO
npysxui u padotain ¢ FO.I'. Bacunbim, a Takxke npogeccopa M.-A. X.-A.
PaxmaHKyn0Ba, KTO, IOMHUMO OIIBITA IMYHOTO U MPO(PECCHOHATBHOTO
oOmeHust ¢ bacuHbIM, UMeN pelKyr0 BO3MOXKHOCTH HAaOJIIOJAaTh 3a
Ipy>x060ii cBoero otua ¢ KOpuem I'puropseBnyeM): Mbl BUAMM, YTO
FOpuii I'puropbeBud ObIT OHUM U TEM K€ YETOBEKOM B OTHOLICHHUAX
CO BCEMH JIFOJbMH, HE3aBUCUMO OT BO3PACTa, ITOJIOKEHNUS B 00IIECTBE,
NPOKUBAHMS B PA3HBIX TOCYAApPCTBAX, JIOOBIX MHBIX 0OCTOSTEIBCTB;
OH HEM3MEHHO COXPaHsI COOCTBEHHOE YeIOBEYECKOE JOCTOMHCTBO U
yBakaJl JOCTOMHCTBO APYTHX JIFOJCH.

[IpocToTa, 4ecTHOCTh, OTKPBITOCTh, OE3YyCIIOBHOE YBa)KEHHE K
JUYHOCTH, TPYAOMIOOME M Ipa)KIaHCKas CMEJIOCTb, A00pasi COBECTb
¥ TOTOBHOCTH TIOMOYb, CKPOMHOCTb M TAKTUYHOCTb B OTHOLICHUSX C
JFOZIbMHU, BEPHOCTb CBOMM YOEXKICHHUSM U BOCTIPUMMYHBOCTb K MHE-
HUIO Kosier — Te kadectsa [Opust ['puropseBnya, Haauuue KOTOPBIX
B OJJHOM YEJIOBEKE OAHOBPEMEHHO, KaK M 0e3yCJIOBHAs MPUBEPIKEH-
HOCTh KOTOPHIM Ha MPOTSDKEHUM BCEH JTONTOW KM3HHU, HE SBISIIOTCS
MHU(OM, U KOTOPbIE MOTYT CIY>KUTh OPHEHTHPOM JJISI KQKJOTO Yeso-
BEKa.

B cOopHHK Takke BKJIIOUEHBI HAayYHBIC CTAaTbU HALIMX KOJJIET
n3 Kaszaxcrana u 3apyOexHbix cTpal. Ilpemnaraemelii B HHX
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HAYYHbBIM aHalIW3 MOXKET CIIY)KUTb MCTOYHHKOM BIOXHOBCHMS JUIS
YIIyOJICHHOTO HMCCIEJOBAaHMUSI OTAEIBbHBIX aCHEKTOB I'PaXJaHCKOTO
npaBa KazaxcTana u Halero 3aKOHOAATENILCTBA.

B 3TOM cMBICIE OTIENBHOIO BHUMAaHHMS 3aCiIy’KMBAIOT CTaTbU
npodeccopos K.M. Unesicosoit, H.C. Ky3nenosoii, @.C. Kaparycosa,
A.C. losrepra, A.A. Kora, C.A. Ilorpe6noro, I0.M. JKopHokys,
b.b. Camapxomxaesa, C.A. Ciiunuenko, gokropa M. I'yrépona, [1.K.
BobGoesa, A.b. XXanabunosoii, I'.b. MykannueBoii, Apyrux aBTOPOB.
Tpu craTbu MOCBSAIIEHB! BOIPOCAM IOPUIMYECKOTO 0Opa3oBaHUs M
WCTIOJIb30BaHMs TeopeTuueckux uaed npodeccopa I0.I'. bacuna B
nporecce yueObl U HayYHbBIX HCCIIEOBAHHMH (B TOM YHCIIC HHTEPECHBI
craThd A.A. AGukeroBa u TenubexkoBoir 1.M.).

OrorT CcOOpHMK H3JaH Kak JaHb MaMsATH U TIayOodaiiiero
YBa)KEHHUsL, TI0OBU M NPU3HATEIBHOCTH HALLIEMy BEJIMKOMY Y YUTEIIO
npodeccopy HOputo I'puropseBuuy bacuny!
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I. BOCIIOMUHAHMUSA O TPO®ECCOPE 10.I' BACUHE




M.K. Cyneiimenos

10.I'. BacuH — ocHOBaTEJIb Ka3aXCTAHCKOM IIKOJILI
IPAKIAHCKOI0 MpPaBa

CambIM 3HAMEHATEBHBIM COOBITHEM
mist Beex ropuctoB  Kazaxcrana B
9TOM TOAYy SIBIAETCS TOT (akT, 4yTo 28
mapra 2023 roma wucnonngercs 100
JIET CO JHSA pOXKIAEHMS BBIJAIOIIETOCs
Ka3aXCTaHCKOI'O YYEHOT0, OCHOBATels
Ka3aXCTaHCKOW IIKOJIBI T'PaXAaHCKOTO
npasa, 0JTHOro U3 aBTOpoB KoHcTuTyMN
Pecny6nmuku Kazaxcran u ['paxxaanckoro
Kozmekca  PecmyOmuku Kazaxcran,
3aCITy’KEHHOT0 JiesTens HayKH
Kazaxcrana, mokropa IOpUANYECKUX

L i £ Hayk, npogeccopa IOpust ['puropreBuya
Bacuna (1923-2004 r.r.). Kcratu, pomuncs Opwuii ['puropbeBnu
B Ykpaune, B I. ApreMoBck JloHerkoi obmactu, kotopomy B 2016
r. OBLIO BO3BpAalICHO HCTOpHYEcKoe MMsA — T. baxmyr. DTo TOT
camblii baxmyT, 3a koTOpbIi ¢ 2022 ToNa UIYT OKECTOUEHHbIE OOU
C POCCHICKMMH arpeccopamu, U KOTOpBIA Omaromapsi CTOMKOCTH U
repou3My YKPanHCKHX BOMHOB CTall U3BECTHBIM BO BCEM MHPE.

B baxwmyrte IOpuit bacun npoxunin Bmnots 10 1941 r. OH ouenb
mo0u YKpauHy, Bce BpeMsl BCTIOMHHAI €€ KaK CBOIO MIEPBYIO POIUHY,
OH TNPEKPAcCHO 3HAJN YKPaMHCKHUH $3bIK, YKPAMHCKHE MECHH, JIOOMI
YKPaUHCKYIO €1y U BCE, CBSI3aHHOE C Y KPauHOM.

FOpuii I'puroprseBuy mpoiuen cnaBHbli 60eBoi myTh. OH mporien
BCIO BOMHY OT Haydazia a0 koHua. C asrycra 1941 mo maprt 1942 roga —
KypcaHT PyGrioBckoro nexotrHoro yuuinumia (. PyomoBck Anralickoro
Kpast), c MapTa 1942 o okTs16ps 1943 roga — komaHup B3BOjA, 3aTEM
poThl KypcanToB bapHaynbckoro mexotHoro yuwmiuiia (r. baprayn
Axnraiickoro kpas). C okta0pst 1943 roga — B aelicTByrome apMuu,
KOMaHJHp cTpenkoBoil potel Ha [lepBom [Ipubantuiickom ¢ponre,
KOMaH/HUp POTHI MPOTUBOTAHKOBBLIX pYy’Kel W IyJIEeMETHOH POTHI Ha
JlennnrpanackoM poHTe. 3aKOHUUIT BOMHY 3aMECTHTENEeM KOMaHANPa
OaranboHa Ha JleHuHrpaackom ¢ponte. JlemoounuzoBaics B 1946
roJly B 3BaHHU KallUTaHa.
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O BoOliHE OH BCHOMHHAJI HEOXOTHO, HO XOpOIIO 3HaJl BOCHHBIE
IECHU U CTHUXH, OCOOEHHO eMy HpaBWJIOCHh cTHXoTBOpeHue HOmmn
HpynuHoit «Tpu mpoueHTa» O TOM, Y4TO M3 BCEX POAMBIIMXCS B
Coserckom Corose roHomier u aeBymek 1923 roma poxneHus (x
HUM IpuHajuiexan u cam FOpuit ['puropseBud), BEDKUIN JIUIIb TPU
npouenrta. [Opuii I'puropseBud rosopui, yto 310 mpo Hero. Ha
(poHTe OH OB TPUXKIBI PAHEH, U B TPETUH pa3 OueHb TSKEIO.

IO.I'. bacuH 3Ha)1 MHO’KE€CTBO CTHXOTBOPEHU, XOTSI HE OYEHb 3TO
a¢ummponai. 5 y3Han 00 3Tom cirydaiiHo. Bo BpeMs o1HO# U3 BcTped
B Jleiinene (HunmepnmaHmbl) Mo TOATOTOBKE TpoekTa MOAETHHOTO
rpaxganckoro kozaekca crpad CHI' nac mocennnu B otene Ha Kparo
ropoja, psiioM ¢ TYCTBIM JIECOM, I'/Ie MBI YacTO T'YJISUIM B CBOOOAHOE
oT paboTsl Bpemst. B ogun u3 gHel Mbl ryisuin BrpoeM: Mel ¢ FO.I.
bacunbim u Jlapuca ['yTHu4ueHKO, B TO BpeMsi — MUHUCTP FOCTUIIUU
Kuprusuu. U Jlapuca npucrana x IOpuro I'puropseBnuy: «Bsl xe
3HaeTe CTUXU BOCHHBIX JICT, IOUUTANTE, MoXKanyiicray. bacun Hauan
co ctuxos lOmuu [IpyHHHOM, a MOTOM cTaj YUTaTh CTUXU CAMBIX pa3-
HBIX TIO9TOB, U BOCHHbIC, U HE BOCHHBIC. M /1Ba yaca, moka Mbl LN
10 Jiecy, OH OecnpepbIBHO YuTal HaM cTUXH. Mol ¢ Jlapucoil Obun
NPOCTO OLIApaIlCHbl, HUKOTA M HUTJE OH HE MOKAa3bIBaJl, YTO 3HAET
CTOJIKO CTHXOB, a B TOT JICHb IPOCTO HACTPOEHHUE OBIJIO TaKoe Ju-
pHUUecKoe: JepeBbs, IBEThHI, 0A00UYKH JIETAIOT, COJIHIE CBETUT, TEILIO,
XOPpOLIO Ha AyIIE.

310 OBUIO B IEPBBII U ocnegHUH pa3, koraa KOpwuii ['puropseBuy
MOKa3aJ KyCOYeK TE€X OIPOMHBIX 3HAHMH B CaMbIX HEOKHJIAHHBIX
cdepax, KoTopsIMHU OH 001a1a11. OH OBLT 04€Hb CKPOMHBIM YEIOBEKOM
Y HUKOT/1a He CTPEMUJICS PEB30UTH cOOECEeHNKA, [T0J1aBUTh ero. OH
BCETJla BHUMATEJILHO M JOOPOKEeNaTeIbHO BBICIYLIMBAJ JH000T0, KTO
K HeMy oOpaiiaics, U ctapajcs B IIEPBYIO ouepelb y3HaTb, YTO €ro
cobeceHUK ayMaeT o0 3Tod mpoOiemMe, M MOTOM YK€ BbICKa3bIBaJl
CBOE MHEHHE.

IO.I'. bacun OblT MIHMPOKO HM3BECTEH Ha BCEM IPOCTPAHCTBE
Cogerckoro Coro3a. Ero 3Hanu v mo0mim Bce HUBHITUCTBL, HO OCOOCHHO
TECHbIC JPY)KECKHE OTHOLICHUS y HEro OblIM C (POHTOBHKAMHU.
Tak yX CIOXWIOCH B IUBHMJIMCTHKE, YTO MOYTH BO BCEX COIO3HBIX
pecny0nMkax (POHTOBUKHM CTaJlU JUAEPaMH B cdepe rpakJaHCKOTO
npaBa. M kak npaBuiio, Bce OHM ObUIM 3aBEAyIOLIMMH Kadeapamu
IpaXJaHCKOTO MpaBa B BEAYLINX YHUBEPCUTETaxX cTpaHbl. M Bce oHM
ObUIM BEpHBIMH U NpelaHHbIMU ApY3biMu FOpus ['puropsesuua.
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Sl Mory Ha3BaTh HEKOTOPBIX W3 HUX: Ipodeccopa AJekcees
Cepreit  Cepreesnu u  SxoBneB  Benmamumn  denopoBuu
(CepanoBckuii  topunuueckuii  uHCTUTYT), Hodde Ommmmuan
ConomonoBuu (JIGHUHIpafCKUi TOCYHAapPCTBEHHBIH YHUBEPCHUTET),
I'pubanoB Benmamun [lerpoBud (MOCKOBCKHI TOCYIapCTBEHHBIN
yHuBepcuteT), MatBeeB [ennamuii KoncrantnnoBmu (KueBckwuii
rOCy/IapCTBEHHBI yHUBepcHTET), PaxmankymnoB Xamku-AkOap
PaxmankynoBuu (TamikeHTCKHIT TOCYIapCTBEHHBIH YHUBEPCHUTET),
Uurup Bacummit ®enoposuu (bemopycckuii  rocymaapcTBeHHBIH
yauBepcuter), Oiirensuxt Bukrop ApkaabeBuu (Tamxukckuit
rOCyJapCTBEHHBIN YHUBEPCHUTET).

Bce oHm ObuiM nuaepaMu TPaKIAHCKOTO IIpaBa B CBOMX
pecriyonukax. W HOpuii I'puropbeBud 3aHMMan B 3TOM COLIBETHUH
TAJIaHTOB JIAJIEKO HE TOCIIeIHee MECTO!

OcHoBHas yacTh TBOpueckoil >xu3HuM lO.I'.bacuna mponuta B
Kazaxckom rocynapcrsenHoMm yausepcutere (Kaz['y), moem anbma-
Matep. 31eCh OH TPYIUIICS MPenoaaBaTeseM, IeKaHOM IOPUINIECKOTO
¢dakynbTeTa, 3aBeAyOmMM Kadenpoil rpaxIaHCKOro Ipasa,
3aTeM — mpodeccopoM TpakaaHcKoro mpasa. Paboras 3agech, OH
3alIUTIIT KAaHAUAATCKYIO0 AMCCEPTALMIO IO MOAPSAY B KalUTaIbHOM
CTPOUTENBCTBE M JOKTOPCKYIO — MO YKUIHMILIHBIM OTHOILLICHHUSIM.

Heonenumeim siBsiercst Bkaaa FO.I'.bacuna B coznanue npaBoBoi
cucrembl PecnyOonuku Kazaxcran. OH  sBiseTcsl yHUKalIbHBIM
YEJIOBEKOM, KOTOPBIA co3maBan I'paxxpanckuil xoaekc Kazaxckoit
CCP 1963 rona u I'paxknanckuii konekc HezaBucumoro Kaszaxcrana
1994 — 1999 ronos.

IOpuii ['puropbeBud BXoauiI BO Bce pabovne rpymIibl, KOTOPbIE
TOTOBWJIM MPOEKTHl ['pakIaHCKOrO KOAEKca M eIlle JIECSTKOB
OCHOBOTIONAralolNX 3aKOHOB. OH SIBIISICTCS COABTOPOM Y4YEOHHKOB
[0 TPaKAAHCKOMY IpaBy (TpU H3JaHMA), KOMMEHTapHEB K
I'pasknaHckoMy KOJIEKCY (TpH U34aHUs) U MHOTOYHMCIICHHBIX HAYYHBIX
TPYZAOB 110 CAMBIM aKTyaJIbHBIM ITPOOJIEeMaM IPaXkIaHCKOTO TIpaBa.

I[Momumo Koncturynmu u ['paxkaanckoro kojekca PecmyOnmku
Kazaxcran (PK), mbl ¢ FOpuem ['puropreBuuem yuacTBOBajid B
noaroroske Oonee 70 3axoHoB PK. CocraB paGoumx rpynm Obui
pasM4HBIM, HO HEHW3MEHHBIM OBUI OCHOBHOH KoCTsK: bacuw,
IToxpoBcknii, CynelimenoB, Xyaskos. [IpuueM  Heu3MeHHO
CyneiiMeHoB OblT pyKoBoAMTesneM, a bacuH — 3amecTuTeneM
PYKOBOJIUTENS PAOOUMX TPYIIIL.
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Bce mMom mombITkM mepenaTth pyKOBOACTBO bacuHy HaTaaKUBaluCh
Ha BEXKJIMBBIA O0TKa3. OH HE XOTeN 3aHUMaThCsl OpPraHU3alMOHHBIMU
BOIIPOCAMH.

3acemanusi pabouux TIpynil NPOXOJWIM O4YeHb Beceno. Camble
CJIO’KHBIE BOIIPOCHI MBI CTPEMMJINCH CBECTH K MPOCTBIM MpoOIeMaM
U IpocTbiM pemieHusiM. CHopbl MOpO0 OBIIM OKECTOYCHHBIE, U
KOTJa CIOpSILIME HE MOTJIM NPUHTH K COIJIAIICHHIO, KTO-HUOYIb,
00buHO — Anekcelt XyaskoB, roBopuil: «Bcee, Maiinan, npuHUMai
OKOHYATEJIbHOE PELLICHUE.

S BBIHOCHII BEPAMKT, X Ha 3TOM BCE CIIOPBI 3aKaHYMBAIMCh. MOXKeT
OBITb, 3TO HEMHOT'O ABTOPUTAPHO, HO I CUMTAI0, 3TO €IMHCTBEHHBIN
croco0 pemuTh NpolieMy NpH HENPEOAOTUMBIX Pa3HOITACHSX.
IOpuii I'puropseBud HUKOTa HE MBITAJICS OCIIOPUTH MOE PELICHUE,
XOT$I, KOHEYHO, OH MOT' 33/1aBUTh BCEX CBOMM aBTOPHTETOM, HO OH
ObUI YEJIOBEKOM MYAPBIM M MOHHMAaJ, YTO TOJBKO TaK Mbl CMOXEM
JBUTaThCs Aajblie.

3a cBOM MIEH MBI CPaKAIMCh OTYAsTHHO, HO €CJIM HE YJaBaJoCh
CJIIOMUTB CONTPOTHBIICHHE YUHOBHUKOB UJIM ISy TATOB, M IPOBOAMIIMCH
HOpPMBI, NPOTUB KOTOPBIX MbI BbIcTynanu, lOpuii ['puropseBuu
NPOM3HOCHI HEM3MEHHYIO (pa3y: «Mbl caenaan Bce, YTO MOTIINY, U
MBI BCE Ha 3TOM YCIIOKauBaJIHCh.

Ocoboe MecTo B Hamell 3aKOHOTBOPUYECKOH JESITEIbHOCTH
3aHuMana pabora Hajx MOJENbHBIM IPaXIaHCKUM KOJEKCOM CTpaH
CHI' u apyrumMy MOAEIbHBIMU 3aKOHaMH (O LEHHBIX Oymarax, o
0aHKpPOTCTBE W Jp.). B rpynmax mo moAroToBKE 3TUX NPOEKTOB
coOupaJics IBET LMBUIIMCTHKHY IIOCTCOBETCKUX CTpaH. M Bceraa Beckoe
u myzapoe cioBo FO.I'. bacuHa 0xnaanock 1 NpuBETCTBOBAJIOCH.

Opuii I'puropseBuu pabotan Bcerma u Besfe. [lomHio, OH
’KajoBaincs, korga ouu ¢ Muuoil [lerpoBHoli nmoexanu Ha Kump, Ha
CTpaIHyto cKyKy. OH TOBOPHII: XOPOLLIO, UTO 5 B35J ¢ cO00i padory,
TOJILKO OHA MEHS cliacaa.

OH roBopui, 4TO €ro padovyee MEeCTo — 3TO NUCbMEHHBIH CTOJI.
VIMeHHO 3a 3TUM CTOJIOM OH HPOBOAMJ IOYTH BCE CBOOOAHOE OT
JIEKLIUNA BpeMsl.

On pabortan no mocnexHero aHs. Korma oH yke He BcTaBaj
C TOCTENH, OH OOCYXJal cO MHOH IJlaBy O JOroBOpE MOApsiia B
KommenTtapun k I'pakmaHCcKOMy KOJEKCY, KOTOPYIO OH XOTell
nonucats. K coxanenuto, OH He yCIel 3T0 CAeaTh, U IJaBy NPUILIOCH
JONUCHIBATh MHE, YTOOBI 3aycTUTh KOMMeHTapuii B ievaTh.
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[locnenHre mHU 10 TOTO, KaK OH CJer, OH padoTall Haj CTaThel
o neHHbIX Oymarax. K cokaneHuto, oH He ycrien ee 3aKoH4nTh. MHHa
[lerpoBHa oTAanma MHE Bce ero HAOPOCKU. Sl MX cUCTeMaTHU3UpOBal,
Y MBI OIyOJUKOBAIIM MX B )KypHaie «lOpucT» kak He3aBepIICHHYIO
padoty lO.I'. Bacuna.

ITpodeccop bacun FO.I'. sBisieTcs ocHOBaTeneM UBUIMCTUKU B
Kazaxcrane. OH BoCTITaJ THICSYH YYCHUKOB — BHIITYCKHUKOB BY30B,
TJie OH paboTal, AeCATKH KaHIu1aToB HayK. Mbl c ipod. A.I". Jlnaenko
u ipod. N.Y. XKanaiimapoBbIM TOXe SBISEMCS €0 yUSHUKAMHU.

Ha ero nnesx pa3BuBanach Ka3axCTaHCKasi IMBUJIMCTHKA.

B kauwectBe mpmMepa s XO4y TIPUBECTH TOJIBKO OJHY
konuenuuto FO.I'. bacuna, koTopyto oH BbIcKazan ewe B 1963 rony
— O TOTEHIUAIBHOM W JIEHCTBEHHOM COCTOSIHUH CyOBEKTHBHBIX
rpaxxaaHckux npas [1; 2, c. 528 — 570]. D10 KoHUENUMs MOTY4H-
Jla 3aTeM IIUPOKOE PaCIpOCTPAHEHHE B FOPHUIUYECKON IUTepaTy-
pe ToI Ha3BaHWSIMH «HEPEIINTEIIEHOE COCTOSHHE», «OTJIOKCHHBIC
MIPaBOOTHOIICHUS, KHECO3pPEBIITHE MTpaBay». S He Oyay 37ech Moapoo-
HO paccMaTpuBaTh 3TH TEOPHUH, STO JISTAIOCh HEOJJHOKPATHO U JIOCTa-
TOYHO TIoAPoOHO [3, c. 416 — 427; 4, c. 240 — 249]. CmbIcn Teopuu
3aKIIFOYAETCS B TOM, YTO M3 OJTHOTO FOPUIHYECKOTO (haKTa 3apOKIaeTCs
MIPaBOOTHOIICHHE, HO OHO HAXO/UTCS B IOTEHITMAIILHOM COCTOSIHUH U
MOXKET OBITh PEaIM30BaHO, MPEBPATUTHCS B JIGUCTBEHHOE TOJBKO C
HACTYIUICHHEM BTOPOTO IOPUANYECKOTo (haKTa.

s IpaBHIIEHOTO TOHUMAaHUS TIPUBEY HECKOIBKO IPUMEPOB.

Ecinn MPUMEHUTh KOHILIEMIHAIO K KOPIIOPATUBHBIM
MPaBOOTHONICHUSIM, TO CHUTyallsl BBINVIAIUT TaK: Ha OCHOBE
ropuandeckoro ¢akra (mpuoOpeTeHne craTyca ydacTHUKa (WieHa)
KOPIIOPaTUBHOM OpTraHH3aIHH) BO3HUKAaeT  KOPIOPATHBHOE
MIPaBOOTHOIICHUE y4acTHs (YICHCTBA) BKOPIIOPATHBHON OpraHU3aIiH,
B KOTOPOM CyOBEKTUBHOE MPaBO TPEOOBAThH TUBUICH/IOB HAXOIUTCS B
MOTEHIIUATBHOM COCTOSTHUHU. C HACTYTIJICHHEM BTOPOTO FOPUINIECKOTO
(akra (pemeHre oOMIEero cCOOpaHus O pacrpee]IeHUN TUBUICHIIOB),
KOTOPBIA TIpeoOpa3yeT IOTeHIUANbHOe CyOBEKTHBHOE TIIpPaBO B
JICHCTBEHHOE, BO3HUKAET BTOPOE KOPIIOPATHBHOE MPABOOTHOIICHHE
M0 TIOJIYYEHHUIO AWBHJIECH/IOB, COICpPKAHHEM KOTOPOTO SIBISIETCS
MpaBO y4acTHHKA (YJIeHa) Ha MTOJTydYeHUE TUBUACH/IOB U 005S3aHHOCTh
KOPIIOPATUBHOM OpraHU3aIMH BHITUIATUTH 3TH TUBUICH/IBL.

Ecnu sxe npumenuts konuenuuto ¥O.I'. bacuna k npogaxe nonu
B TOO mony4aercs cienyromas KapTHHa: Ha OCHOBE IOPUINYECKOTO
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(akTa (3aKII0YCHKE JOTOBOPA KYIUTU-TIPOAAYKH AOJIN B TOBAPUIIECCTBE)
BO3HMKAET JIOTOBOPHOE MPABOOTHOLICHHE MEXKAY NPOJAaBLOM U
MOKyIaTeJeM M0, B KOTOPOM IPaBO ydyacTusi B TOBApHIIECTBE U
pacropsiKeHus! 10J1ei B TOBApHUILECTBE HAXOIUTCS B IOTCHIUAILHOM
coctosHud. C HACTYIJICHMEM BTOPOTO IOPUAMYECKOTO (akTa
(mepepeructpanusi OPUANYECKOrO JIMIA), KOTOPBIH mpeodpasyer
HNOTCHIUAIBHOE CYyOBEKTHBHOE IIPaBO B JEHCTBCHHOE, BO3HUKACT
BTOPOE MPAaBOOTHOIIECHHE [0 PACHOPSDKEHUIO TMpHOOpeTaTesis
CBOEGH J0JIeH, 0 NPUOOPETeHUIO proOpeTaTeieM MpaB y4acTHHUKA
TOBAPHILECTBA.

B »stom romy Oynmer u3gaHa Mosi MoHOrpadgus Ha Temy
«IpaBompeeMCTBO B IpakIaHCKOM MpaBe», mnocauieHHas 100-ie-
tuo co nHsa poxnaenusa HO.I. bacuna, ¢ mocesmenueM: «Myapomy
YUUTEII0 OT OJIaroIapHOro y4deHuka». B okTsiOpe cocTosiTcs LuBH-
aucTUYecKue 4TteHus Ha TeMy «lIpaBompeeMcTBO B IpakJaHCKOM
npasey», nocesanieHHsle 100-netuto co qus poxaenus HOpus I'puro-
pbeBuua bacuna.

OH HaBceraa oCTaHeTCs B Halllel nmaMsaTu!

N B Hamux cepanax!

CHHCOK MCHO/Ib30BAHHBIX HCTOYHHKOB:

1) Bacun FO.I'. Bonpocsl coBeTckoro >kwimmiHoro npasa. Anma-Arta, Kas['V um C.M.
Kuposa, 1963;

2) Bacun F0.I'. 36pannbie Tpy sl 1o rpaxaanckomy npasy / [Ipeaucin. M.K. CyneiiMeHoB.,
E.V. Uxcanos. Coct. M.K. CyneiimeHoB. — Anmater: AFO-BIIIT «©ainer», HUU wactHO-
ro npasa Ka3['fOY, 2003;

3) CyneiimenoB M.K. I'paxkiaHckoe npaBo M KOPIOPATUBHBIE OTHOLICHHS: INPOOJIEMbI
TEOpUH U npakTuku // M30paHHble TpyIsl mo yactHOMy mpaBy (2011-2016). Tom 1 —
Anmatsr. 2016;

4) CyneiimenoB M.K. I'paxxnanckoe npaBo Pecriyoniku KasaxcraH: OnbIT TEOPETHYECKOTO
uccnenoBanus. Monorpagust B 6 Tomax. Tom 4 / M.K. Cyneiimenos. Yactb BrOpas.
Teopernueckas. Paznen 3. I'paxkaaHCcKoe MPaBO B COBPEMEHHOM MHUpE: 001Ine mpoosieMbl
M OTZAEJbHBIE HHCTUTYThL. — AsiMaThl: Kazaxcranckuit MexayHapoansiit Apourpax, 2021.
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1I. Bapyn

podeccop 0. I'. Bacun kak BbIAAIOIIMIACS YUeHBI
M BEJIUKHH YeJI0BEK

Moe 3nHakomcTBO ¢ lOpuem I'puropreBuuem Hauvaioce B 1987
rojJy, Korja s OTHpPaBWJI €My CBOIO TOJIBKO YTO H3JaHHYIO KHHTY
«MeToooruuecKkue  MpoOJeMbl  MCCICAOBAHHUS — I'PaKIaHCKO-
MIPaBOBOI1 OTBETCTBEHHOCTIY. Sl HE paCCUMTHIBAI, UTO IITMPOKO U3BECT-
HBIH U BBICOKO OLIEHEHHBIN MPOog)eccop OTBETUT MOJIOJOMY JIOLIEHTY,
HO OH OTBETHJI, ¥ 3TO OBUIO AJIS1 MEHsI OOJIBIION PagOCTbIO, YTO OH JIaJ
KHUTE MOJIOKHUTENBHBIA OT3bIB. Tak 4TO HAa4ajIo0 HaIIero 3HAaKOMCTBA
TOYHO AATUPOBAHO — MOE€ MHCBMO W KHHra OBITM OTIPaBIICHBI
31.03.1987 1., a mpodeccop bacun orBermn 21.04.1987 r. Ilocne
9TOT0 MBI JIOJITO IEPEMUCHIBAIINCH, TAKXKE IepechLIas IPyTr Apyry CBOU
Hay4HbIe MyOonuKanuu. s MeHs ObUTo 00JIBIION YecThIo, uyTo KOpwuii
I'puropneBuy, OyIydu CTapIIMM KOJJIETOM, OTHOCHIICS KO MHE KakK K
paBHOMY. OcobeHHO LeHHbIMH OblIM coBeThl FOpust ['puropreBnya
B NMPO(EeCCHOHANBHBIX BOMPOCaX, MPH 3TOM €0 Hay4YHbIe MHTEPECHI
OBbLTH OYEHb IIMPOKH.

JIeBy ToncToMy NpHUIUCBHIBAIOT YTBEP)KJAEHHE, YTO dYeJoBeKa
HacCTOSAILIMM BEJUMKHUM JENaloT HE €ero JOCTH)KEHHUS, a €ro
yenoBeyeckre kadecTa. CoraacHo 3TOMY, MOKHO CKa3aTb, 4To FOpuii
I'puropreBuy ObLT TOUCTUHE BETMKUM 4eJI0BEKOM. ETo mHTEepechH He
OrPaHUYUBAIUCH TOJIBKO IOPUCTIPYJACHLMEH, OH OB 4pe3BBIYAiHO
3a00TJIMBBIM M TAKTHYHBIM YesloBeKoM. HacTosimas THaHOCTb.

OH nHTEepecoBaJICs, KaK Jefla B ceMbe, Kak UIyT Aejia Ha padore,
y HET0 Bcerjia ObLIo B 3amace J00poe U 0100pUTebHOe ¢oBO. JIMaHO
MbI BcTpeTuiuchk ¢ FOpuem ['puropseBuueM Bcero oiuH pas, Koraa
OH MpHHUMAIl ydacTHe B KOH(epeHLuH, NpoBoanmMon TapTyckum
yauBepcuteroM B Tamnunne B HosiOpe 1989 roga. Ilockonmbky K
TOMY BPEMEHH MBI Y)K€ MOUYTH ABa T0Ja MEPErNUCHIBAINCH, JTHYHAs
BcTpeya Obuia emie Oosiee 3axXBaThIBAIOLICH U KeJTaHHOW. MBI J0IT0o
OeceoBay Ha caMble pa3HbIC TEMbl, U 51 TIOJIYYMI MOJITBEPKICHHE
MOEMY BIIEUATJIEHUIO, CIOXKMBIIEMYCS Y MEHsS paHee Ha OCHOBE
Hay4HbIX myonukauuii FOpus I'puropseBuua u Hamei nepenicku —
9TO OBII OYEHb SPYAUPOBAHHBIH U IIMPOKO 0Opa30BaHHBIN yUeHBIH,
C KOTOPbIM OBIIO OYEHb JITKO W MPHUATHO oOmarbes. OZHUM U3
HalIMX OOLIMX Hay4HBIX HHTEPECOB M o00JacTeil uccieqoBaHHH
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OBLTa TIpaBOBasi OTBETCTBEHHOCTh. B 1989 romy MbI pemmim BMecTe
¢ mpodeccopom U. Pebane cocraBUTh COOpPHHK HAay4HBIX paboT,
MOCBSIICHHBIN aHAJIN3Y MTPABOBON OTBETCTBEHHOCTHU M €€ Pa3IMYHbIX
¢opm. COOpHUK yaaincsi, cpenu cTareil ObUTH IpeAcTaBIeHbl MHOTHE
BEAyIME HCCIEeI0BaTeNId MpOOJIeM IPaBOBOW OTBETCTBEHHOCTH,
takue kak H. C. Manenn, 10. X. Kaameikos, f. H. IlleBuenko, E.
A. Kpamenunnukos, T. W. Unnapuonosa, B. JI. Caecapes, A. K.
I'ybaeBa, E. A. Areesa u ap.[1]. Cpenn HHX, KOHEYHO ke, Oblia
ctarbs 0. I'. bacuna «OTBETCTBEHHOCTh M XO3pacUETHBIE HHTEPECHI
npeanpustuit» [2, c. 76 — 86].

B ropuandeckoil nuTeparype AoJroe BpeMsl MLUIa JAUCKYCCHS
Ha TeMy, TpeOyeT JIM CYyILECTBOBAaHHME MPABOBOM OTBETCTBEHHOCTU
HaJIM4YMs BUHBI, KaK IPaBUIIO, WIIK HET, B OCHOBHOM 3TOT CIIOP Kacanucs
JUCKYCCHU O TPa)KAaHCKO-IIPABOBOI TOTOBOPHOH OTBETCTBEHHOCTH.
Kpome Toro, He ObIIIO €AMHOTO MHEHUS B IOPUINYECKON JIUTEpaType
OTHOCHUTEIILHO ONPEAEICHUS MOHSTUS IPABOBOM OTBETCTBEHHOCTH.

B 1989 roamy, korma Obuia omyOnukoBaHa cTaThsi IOpus
I'puropbeBuua, B IOpUIUYECKON JUTEparype BeAylled MNo3UIUeH
OBUIO TO, YTO HAJIM4YME BUHBI SBISIETCS OO0S3aTENbHBIM YCIOBHEM
JOTOBOPHOH TPaKJaHCKO-TIPABOBOM OTBETCTBEHHOCTH, YTO TaKXKe
HOJ/ICPKUBAJIOCh  3aKOHOJATEIILCTBOM TOro  BpeMeHH. [Opuid
I'puropreBuy, OAHAKO, MNPHICPKHUBAICA  MPOTHBONOJIOKHOTO
MHCEHUSI, TOJUEPKHUBAs: 11eJIeCO00pa3HO BBINTH 3a MPEIEIIbl BUHBI BO
MHOTHX XO3SHCTBEHHBIX OTHOILEHHSAX, CTPOUTH OTBETCTBEHHOCTH
Ha OCHOBAaHUHM CYOBEKTUBHOIO XO3pacyéTHOIO pHUCKa, KOTOpOE
rapaHTupyer 0osiee MOJIHYIO 3alIUTy HHTEPECOB MoTpeduTenei [2, c.
78].

[Ipencranss u 000cHOBBIBas 3Ty no3unuio, KOpuii I'puropresuy
MOKa3aJ ce0sl OTIIMYHBIM BU3HOHEPOM. B COBpeMEeHHOM Irpak1aHCKOM
npaBe EBpomnbl 0oOLIEIPUHATHIM NPUHIMIIOM SBJSIETCS TO, YTO
JOCTaTOYHBIM OCHOBAaHHEM I'PaXJaHCKO-TIPABOBOW OTBETCTBEHHOCTH
SIBIISICTCS. HAPYLICHUE OJDKHUKOM, 0€3 HEOOXOAMMOCTH €TI0 BUHBI.

JoIKHUK  0CBOOOKAAETCSI OT OTBETCTBEHHOCTH TOJBKO B
TOM clly4yae, €CIM HapylIeHHE BBI3BAHO OOCTOSITEILCTBAMH, HE
3aBUCSIIMMU OT JOJDKHMKA [3, ¢. 2291 231 -232;4,¢.359u379]. D10
IpeXkJIe BCETO B MHTEPECcax BTOPOM CTOPOHBI, KpeauTopa, kak HOpuit
I'puropreBry HEOAHOKPATHO MOAUYEPKUBAI B CBOCH craThe. ['oBOpS
0 3alIMTe MHTEPECOB KPEeaUTOpoB, npodeccop bacun momuepkusa:
«9TO OCOOCHHO Ba)KHO Ui 3alIMTBl HWHTEPECOB NOTpeOMTEIICH-
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rpaxzaan» [2, c¢. 78]. DTOT NpUHLIHKI HaIIeN MOJHYIO MOAAEPKKY H
B COBPEMEHHOM YaCTHOM IIpaBe — OJHMM U3 BaXKHBIX MPHOPUTETOB
npasa EBpomneiickoro Coro3a uepe3 JUPEKTUBEI U TOCTAHOBIIEHNUS, SB-
JsieTcss IMEHHO 3alluTa MpaB noTpeduTene.

XOTs B IOPUINUYECKON JINTEpaType TOr0 BPEMEHHU CYLIECTBOBAIO
MHOXECTBO  PAa3IMYHBIX  ONPEACICHUH  MOHATHA  NPaBOBOM
oTBeTcTBEeHHOCTH, FOpuii I puropseBrY CMOT BBIJEINTE II1aBHOE, BUS
OTBETCTBEHHOCTH KaK CIJICACTBUE MPABOHAPYLICHHsI, KOTOPOE MOXKET
OBITH BBIPKEHO B pa3HbIX (hopmax, npodeccop bacun noguepkusa,
YTO ONpPEACISIIOIIMM 3HAYCHUEM HE SIBIISCTCS TOHATHE IMPaBOBOH
OTBETCTBEHHOCTH, a TO, KAKUM 00pa3oM, TO €CThb B Kakux (opmax,
OCYLIECTBJISIETCSl pearupoBaHUe Ha MpaBoHapyluieHue [2, c. 77].
VIMeHHO TaKk OHMMAETCSI IIPaBOBasi OTBETCTBEHHOCTh B YIOMSIHYTBIX
BBIIIIE MEKIYHAPOIHBIX MOJAECIBHBIX 3aKOHaX. AKIUEHT HE cleNlaH Ha
MOHSATHHM IPABOBOH OTBETCTBEHHOCTH, KOTOPOE DPAaCCMaTPHUBACTCS
KaK MOCJIEJCTBUE HApyIICHHs 3aKOHA, a Ha KOHKPETHBIX (opmax
OTBETCTBEHHOCTH, TO €CTh Ha CPEICTBAaX MPAaBOBOM 3aIMTHI, TAKUX
KaK TIPUHYKICHHUE K HCIIOJHEHUIO, IPUOCTAHOBJICHHE HCIIOIHEHUS,
IpeKpaleHue 00s3aTeNIbCTBA, CHM)KEHHE IICHBI, BO3MEILECHHE
yOBITKOB, HEYCTOHKA.

B cBasu ¢ pacmagom Coserckoro Coro3a BO3ZHHKIA HOBas
CUTyalus Kak B 00J1aCTH IOPUCTIPYACHLUH, TaK U B IPAaBOTBOPUCCTBE.
boiBmme  coro3Hble  pecnyONIMKM — JIOCTUIJIM  TOCYIApCTBEHHOM
HE3aBUCHMOCTH, 1 IOSIBUJIACH BO3MOXKHOCTh CO3/IaTh CBOIO ITPABOBYIO
cucreMy. MHoOrue paHee NpPUHSATHIC IO3UIHMH, OCHOBAaHHbIE Ha
COBETCKOH HPaBOBOH cHUCTEME, TOJDKHBI OBUIM OBITH NMEPECMOTPEHBI
U TpeOOBANOCh YCTAaHOBUTH MHOXECTBO HOBBIX IPABOBBIX HOPM,
COOTBETCTBYIOIINX HOBBIM yCJIOBHUSIM.

IOpuii I'puropbeBuy Bceraa ObUT TOTOB MATH B HOTY C HOBBIMHU
naesmu. Ilockonbky u Kazaxcran, 1 DCTOHMS HAXOJWINCH B CXO0XKEH
CUTyallUd — OHM ObLIM OBIBIIMMHU COIO3HBIMH PECIyOIMKaMH U TI0-
JYYUIIM BO3MOKHOCTH (DOPMHUPOBATh HOBYIO IPABOBYIO CHCTEMY Kak
HE3aBUCHMBIE CTpaHbl, Mbl oOMeHuBanuch ¢ KOpuem I puropresnuem
UAESIMH U OTIBITOM B 3TOH 00J1aCTH.

B cBa3u ¢ 100-netuem co gus poxxaenus IOpus I'puropeesnua
bacuna, s xorenm Obl MO3IpPaBUTH BCEX, KTO HMEN cCYAacThe H
BO3MOXHOCTb 3HaTh lOpus ['puropreBuua, OBITH €ro YYEHHKOM
nunu padoratb ¢ HUM. fOpwuii I'puropbeBud ObLT SIPKOH JTUYHOCTBIO,
HECOMHEHHO, 3aHMMaBLICH 3HAYUTEIIPHOE MECTO B HCTOPHH
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PecriyOnmku Kazaxcran, Oyayun QyHIamMeHTanbHON (urypord u
OJJHAM U3 OCHOBOIIOJIO)KHWKOB MPAaBOBOW HAayKHW O3TOH CTpPaHBI.
Pecrry6iinka Kazaxcran nmeer Bce OCHOBAHHS TOPAUTHCS HM.

CHnHcoK MCHoJb30BAHHBIX HCTOYHUKOB:

1) FOpuanyeckast OTBETCTBEHHOCTb: TPOOIEMbI U IEPCIEKTUBBI. TPyYJIbI 10 MPABOBE/ICHHUIO.
— Yuensble 3anucku TapTyCKOro rocyaapcTBeHHOro yuusepcutera. Boim. 852. OtB. pen. I1.
A. Bapyn u U. A. Pebane. — Tapty, 1989;

2) Bacun 0. I'. OTBETCTBEHHOCTH M X0O3pacyeTHbIe HHTEpeChl peanpusiTuid. / B: Tpyast no
NPaBOBE/ICHUIO. — YYCHBIE 3aUCKU TapTyCcKOro rocylapcTBEHHOTO YHHUBEpCHTeTa. B,
852. Ots. pen. I1. A. Bapyn u 1. A. Pebane. — Tapty, 1989;

3) Principles of European Contract Law. Parts I and II. Edited by O. Lando and H. Beale. —
Kluwer Law International, 2000; ct. 8:101 u cT. 8:108;

4) MopenbpHble NpaBuiIa eBpoIeiickoro yactHoro mpasa. Ilep. ¢ annt.; Hayun. pex. H. 1O.
Pacckasosa. — H. Craryt, 2013; cr. 111-3:101 u cr. I11-3:104.

A.C. [oszepm
Cnoraau npo npodecopa IOpist bacina

IOpiii  I'puropomu bacin
HapoauBcst y baxmyTi. Y mpomy
MIPEKPacHOMY YKpaiHCBKOMY
MICTi MIpOMaiHyJI0 roro
JUTHHCTBO, FOHAIIbKI Ta
MOJIOJII  POKH,  CPOpMYBaBCA
«bacincekuii» BCECBIT i
xapakrep. 3Bijcu oro Jr000B Ha
BCE JKUTTA 10 yKpaiHcTBa. Tomy
icitoBo Moe 110 100-pivus 3 AHS Or0 HapoHKEeHHs Oy 1€ YKPaTHCHKOFO,
Bin 3po3ywmie...

[Ipo mpodecopa bacina s mouyB Big MOIX KHiBCBKMX BYHTEIIiB-
LMBUIICTIB, OaTbKka Ta CHHAa MaTBE€EBHUX, 3aJ0Br0 JO OCOOMCTOIO
3HaiiomctBa 3 lOpiem ['puroposruem Hanpukiaii 1980-x pokis.

3py4YHHMM Ta 3BUYHUM 3aCO00M CIIJIKYBaHHS 10 100U [HTEpHETY
i MacoBoi «aiioHizauii» Oynu MOIITOBI MMCTIBKM. IX mocumamu 3
OyZAb-SIKMX OKa3il: MO3OPOBICHHS 31 CBATAMH, AHEM HapOHKCHHS,
BICTOYKAa 3 MiCls BIJIMOYMHKY 4YH TMiJ Yac IMOJOPOXKi TOIIO.
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VY Takux JHMCTIBKAaX HEPIIKO «UepKajim» KijbKa CIIiB NP0 CHpPaBH.
«Crapuit» MarseeB, ['ennaniit KoctsaturoBuu (1908 — 1996),
JUCTYBaBCSA y TakWi CHOCIO 3 METpaMH NUBITICTHKH YCi€l KpaiHU
(B.IL. I'pubanos, B.O. Pscenues, C.M. bparycs, M.1. bparincekuit,
0.0. Kpacapuukos, B.®. fxosneBa, P.O. Xandina, B.®. Ywurup,
B.A. OiirensixTt Ta iH.). OcoOuuBO TeIIMMHU OyJIM CTOCYHKH MiX
nuBiticTaMu-gponToBukamu, cepen sxkux HO.I. bacin.  loOpe
nam’sitaro, K y 1970-1980-x pokax micisi 4eproBoro CBsTa, CKaxKiMo,
«BEJIMKOT0 KOBTHs», [eHHanii KocTAHTHHOBHY pO3MOBiaB mpo OT-
pUMaHi JUCTH BiJl KOJET-IMBLIICTIB. | 3aBX/IM TOKITaTHO 3YIMHHIBCS
Ha XHUTTI-OyTTi @ HaATO «cxinHux» npodecopis IOpis ['puroposnya
bacina, Bikropa ApkanifioBnua Oifrensixra...

VY cepenuni 1980-x HeouikyBaHe poO3MOYaIach KIEPECTPONHKAY. ..
Buxop nepemin 3axonuB yce Ta ycix. LluBimictu 3 pisHEX peciryOlTik
komumHboro CPCP  crodaTky 3aliuivcd HaJaHHSAM — pPUHKOBOL
koHoTauii 3akoHogaBctBy CPCP, a motim, micnst posmaxy Corosy,
CBOEMY HalliOHAJIBHOMY IIPaBY.

Came y ueit OypeMHHi 4ac MEHi MOIACTIIIO HE TIJIbKK 0COONCTO
(Tak 6u MOBUTH «o(haiin») no3Haiomutncs 3 FOpiem ['puroposuuem,
aJie ¥ MOJJOBrY pa3oM MpALlOBaTH y 0araTbox CIpaBax.

Ho icropii IUBLTICTUKHA TOCTPaASHCHKUX KpaiH B)KE JIaBHO
yBIllIZIa TeMa TBOPYOi CITIBIpami BYEHWX Ha 3Jami CTOJITh
Haj 3’SCyBaHHAM 1 BIJHOBJICHHSM TNPUBATHOTO NpaBa, Haj
MOJICJISIMM PUHKOBHX 3aKOHIB ([IpO]TOBapuUCTBO 3 OOMEXKEHOIO
BiJIMOBIIaJIbHICTIO, aKI[IOHEPHE TOBAapHCTBO, 3aCTaBy, OAHKPYTCTBO,
IiHHI Tarepu Ta, 0€3yMOBHO, IUBIIBHUA KOAEKC). TwkHI 1 Micsli
LIOACHHOTO TBOPYOTO CHUIKYBaHHS MPOTSIroM 0araTboX pOKiB
(1994 — 2002) mig «omamM maxom» y Jleiineni, bowi, bpemeni,
Cram0ymi, Toimici. Kuesi, bimkeky, TamkenTi, Anmaru Ta iHIIHX
MicTax Oe3mpereeHTHO 30JIU3MIa UBLTICTIB HEe3aJIKHUX JICPIKaB
konumHboro CPCP.

IIpore, mna ysasnenns lOpis ['puropoBuua, SK BYEHOTO, SK
BUMTENS Ta SIK JIOAMHM He MOTpiOHO Oymo pokis. Moro oGpas
«BUMAaJIbOBYBaBCS» BIIBHO Ta IMIBUIKO — HACTUTBKUA BiJKPUTOIO 1
n00po3uwInBo0 JroauHOI0 OyB mpodecop bacin. Bee, mo 3apas
TOBOPSTh NPO HBOTO Y4YHI 1 KoOJlerd, Bigmivaroun mnpodeciiiny i
3aranbpHy epyauuito FOpis ['puropoBuya, oro tanaHt po3nosigaya,
MoBary 70 OTOYYIOUMX Ta BiACYTHICTb MEHTOPCTBA, IOMUTIUBICTDH
JOCTI/IHAKA, BHKIIAJAIBKy ITiTHECEHICTh, CXHJBHICTh JIO eMIMartii
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(emorrifiHe CIHiBIEpeXKUBAHHS) TOILIO — BUSBJISIIOCS BiApasy, SIK TO
KQ)XYTh 3 MIEPIIOTO JTHS CITIIKYBaHHS.

Pizni rtpani i ¢apdbu nmyxoBHOro moprtpery baciHa 3moxe
IPOLTIOCTPYBATH KOHKPETHUMH YKUTTEBHUMH 3aMaJbOBKaMHU KOXKHUH,
XTO 3 HUM OyB 3Haomuii. L{uM mmisxom miy i s.

I
(IInamon meni opye, ane icmuna 0opoicue)

[Ipuragyerbcss Oaratro poOOYMX MOMEHTIB, TIOB’SI3aHHUX 3
Koau(ikalliero MPUBAaTHOTO TpaBa y pamkax mozeini lluBimpHOTO
kojekcy as kpain CHJI...

VY uyepBHi-munHi 1995 p. y Jledineni BimOyBanacs ueprosa
cecis Pobouvoi rpymu ekcreptiB. Ha Hiii ToTyBanacsi 3aBepIiaibHa,
TpeTss dYacTMHa MOAEIbHOTO KOJEKCY. TeKCT 3aKOHONPOEKTY
HanpanboByBaBcsl TpboMma Kowmicismu: «IlpaBo iHTenexTyaibHOT
BiacHocT» (ronmoByrounii — B. ®. Uwurup), «CnamkoBe mpaBoy»
(romoByroua — 5. M. llleBuenko), «MixkHaApOJHE TPUBATHE TIPABO»
(ronoBytounii — A.C. [{oBrepr).

IOpiit ['puroposuu camomnpusHaunsest 10 «Moei» Kowmicii, sika
CKJIajanacs i3 BYEHHMX Ta MpPaKTHKIB Bix Ykpainu, Kaszaxcranmy,
I'py3ii, Kupruscrany, Monnosu, Pocii, Y36ekucrany (cknag Komicii:
npodecopu A. Hosrepr (ronosa), FO. bacin, H. Kysneunosa, M.
Cyneiimenos, JI. Yantypis, nouentu O. JKunbuos, B. [lepemienko, 3.
VYoaiinynaes Ta H. beitmenarnien). Bxxe cam Toit daxT, mo mpodecop
Bacin npuemHaBcs 10 KOMi310HICTIB 6araTo rmpo 1o roBOPUTh, 30Kpema,
PO HOTO TOTOBHICTHh CMIUJTMBO IIOPUHATH Yy HOBI HAYKOBI IITHOWHH, TTPO
MOCTIHHY TOTOBHICTB IMPOCIIUPYBATH CBOI 3HAHHS 1 JIOCBIJ HA CyMIXKHI
cdepu 3 01HOYACHUM 30araueHHAM HEOUiKyBaHUMHU JyMKamu. [Ipore,
MeHe Bpa3uJio zemo inmre. [Ipo mo mosa?

3a HamonsTaHHSIM ToJIOBYrouoro Kowmicis 3aTBepauia Miaxif,
BIJIMOBIIHO A0 SIKOTO Koau(ikamiss MiKHAPOJHOTO TPUBATHOTO
mpaBa 3a o00cCArOM MycCHJa BKIIOYAaTH BCi OCHOBHI TPaBOBi
PIIIEHHS KOJI3iHHOTO PeryJroBaHHS, sIKi BiIOMI Cy4acHiil CBIiTOBii
3aKOHOZABYIM MpakTULi Ta JOKTpUHI. HarmoBHIOIOUM LEl MPUHLIUI
koauikariii 3microm, wieHr Kowmicii BUpilTyBaiyu MUTaHHS 1010 TaK
3BaHOI «ITUPOKOT» YM «BY3bKOI» Kommdikarii marepiamy. lllupoka
koauikarlis BkItoyana OW KOJNi3iHI HOpPMHU He TUTBKH y cdepax
OXOIUICHUX IMBUTPHUM KOJEKCOM, aie ¥ y cdepax CIMEHHOTO i
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TPYAOBOTO MpaBa, 10 Majl CBOI KOJEKCH. BiNbII TOTO, «ILIMPOKHI»
MiaXia TmepeadayaB BKIIOYEHHS HOPM MIKHApPOJIHOTO IMBIIBHOTO
niporiecy. [l 6aratrox uneniB Komicii Takuii morsisix Ha Koqudikarito
MDKHApOJIHOTO IPUBATHOTO MPaBa y MeXax [HUBIIBHOTO KOAEKCY OyB
HECTIOJIIBAaHUM, aJ[K€ BiH CHIJILHO BiJIPi3HABCS B TPaIUIIIHOTO.

IIpote, y pe3ynbTaTi AOBroro ACHHO-HIYHOTO «brain storm-
ing», TOCTpUX JWCKYCili Ta €MOIIHMX CIUIeCKiB, Ha sKi OyB Tak
rapasn Opiit ['puropoBny, Komicis migroryeana Taku «ITHPOKHI
MpoeKT Koau(ikarii Mi>KHAPOJHOTO MPUBATHOTO TpaBa y pamKax
Mopem LK. Ynenn kowmicii moroauiucs 3 JOBOAaMH Ha KOPHCTb
mupokoi koaudikariii, siki, 30kpema, moysirany y HactynHomy. [lo-
mepiie, BKIIOYATH «CIMEHHI» Ta «TpyAOBi» KOMi3iiHI HOPMHU 0
komudikarii mo3Boisiia, Ha aymky Kowicii, ct. 1 Mogem LK, sxa
BCTaHOBITIOBaJa, MO CIMEWHI 1 TPYAOBI BIJIHOCHHU PETYIIOIOTHCS
LUBUIBHUM 3aKOHOAABCTBOM, SKIIO 3aKOHOJABCTBOM IIPO MO0,
ciwio 1 mpamro He mepen Oadanocs iHmoro. Ilo-mpyre, mocBin
3apyOixHHUX KpaiH (rmepemosciM KBeOeky) TOBOpUB Mo JOIIIBHICTE
BKJTFOUEHHSI JI0 IMBUTHHUX KOJIEKCIB HOPM MIXKHAPOIHOTO IIUBIJIHHOTO
Mporiecy. 3a TaKUM ITiIX0JIOM JIIKBiOBYBaBCS HAIMIpHUHN TLTIOPAIi3M
Yy BHYTPIIIHIX /DKepenax KOJi3iiHOTO mpaBa. BiH 3HIMaB Takox
MUTAHHS TIPO CTBOPEHHS Y MaHOYTHbOMY SIKOTOCH «IHTETpaLiifHOro»
3aKOHY IIPO MDKHApOJIHE NpUBaTHE MpaBo. Baromum aprymeHToM
OyB TakoX TOH (akT, M0 y MDDKHApOJHOMY TNPUBATHOMY IIpaBi HE
iCHye YiTKOi MeXi MiXK MaTepiajJbHHM Ta MPOIECYaTbHUM IPaBOM
[Tak, Hampuwkiaa, AesKi TpaBoOBI IHCTUTYTH (TIO30BHA JaBHICTh
TOIO), SIKi B KOHTUHEHTAJIHHOMY TpaBi BBAKAIOTHCS IHCTUTYTaMH
MaTepiaJbHOTO NpaBa, B KpaiHax common law HanexaTh 10 iIHCTUTYTIB
mporecyaibHOro mpasal. Hapemri, y 611bI10CT] KpaiH, 1e HApIKHAM
KaMEHEM € TIOJILT TpaBa Ha MpUBaTHE 1 MyOIiyHe, IUBUTFHUH TIpoIiec
BITHOCHUTBCS 110 c(epy MPUBATHOTO TIPaBa.

3a THKHI TSDKKOI Mpati Haj MPOeKTOM s OyB Bpa)KEHHUM THUM, LI0
IOpiit ['puropoBud 3po3yMiB Ta MiATPUMAB «PEBOJIOLIHHI» HOBaii
moao Koxudikamii MiKHAPOJHOTO TPHUBATHOTO TIpaBa, 3HAOYH
Harepe] Ipo HEraTUBHE CTaBJICHHS 10 HUX MMOBAKHUX WICHIB 1HIINX
cekiit. Sk i odikyBanocs, Ha TUIEHApPHOMY 3acimaHHi Bciei Pobovoi
rpynu miaxia Hamoi Kowmicii moo o6csry koaudikarii He 3HAHIIOB
MiATPUMKA OUTBIIOCTI ekcriepTiB. Ha HboMy Oyio BHpIIIeHO, IO
o0csT KOJi3iiHHOTO peryntoBaHHs y Mojieni He TOBUHEH BUXOANTH 32
oOcsr ii MaTepianbHO-IPAaBOBOTO MaCHBY.
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TuM He MeHIl, Y BCbOMY iHILIOMY Halll IPOEKT OyB MiATpUMaHU
Ta HeBJIOB31 MpUHHATHHN y ckiaai 3-1 wactian Mopeni LK Ha 3acinanHi
MixmnapramMeHTchKoi acamoutei 17 mmororo 1996 poky [I'pakaaHckuii
kojekc. Yacts Tpeths. Monens. — [Ipunoxenne k MapopmannoHHOMY
orommerenro MITA CHI'. 1996. — Ne 10]. Bapto BimMiTuTH, IO KO-
mudikaris komziitHoro npasa y Moneni LK 3HauHO ipocyHysa ynepesn
3aKOHOJAaBYY MPAKTUKY MIKHAPOJHOTO NMPUBATHOTO MpaBa y KpaiHax
xonuirHboro CPCP, sika y 6arathox CBOIX acrieKTax BiJIIOBiIaia Mixk-
HapOJHOMY JOCBiZy Ta CBITOBHUM TEHACHLISIM PO3BUTKY. Mozaeib Ko-
mudikarlii Mi>KHApPOJHOTO MPHUBATHOTO TIpaBa Maike y HE3MIHHOMY
BHIJISAJII 3HAWIUIA BTIJICHHS B HOBHMX IUBLIBHHUX KOjekcax bimopyci
(1999), Bipmenii (1998), Kazaxcrany (1999), Kupruscrany (1999),
VY36ekucrany (1996) ta inmux kpain. | MoxHa cka3aru, 10 Ha3BaHi
JOKYMEHTH, MK 1HIIMM, yBiOpaiu TBOpuy eHeprito Ta nocsig FOpis
I'puropoBrya i B 1bOMY IJIaHI € CBOEPITHUM HaM ITHUKOM BYEHOTO.

I
(A naoi munoro 2opa Xan-Tencpi...)

=% . N B a8 .

[lacionapuuii Ta eBpuctuuHMi xapaxtep lOpis ['puroposmua
BUSIBJISIBCA Yy BCHOMY. Y TaM’SITi He 3MJIAIKY€EThCS «IOXia» Ha XaH-
Tenrpi. [lo Bimoma yntauis: ropa Xas-TeHrpi o/iHa 3 HAUBUIIIUX TOYOK
ripcekoi cucremu Tsup-1llane 3 BucoToro 6995 M (3 ypaxyBaHHIM
kprmxkaHoi «mrankmy — 7010 M), BoHa 3HaxomuThcs Ha MeEXi

Kazaxcrany, Kupruscrany Ta Kurato.
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Jlunenp 1997 p. ... Poboua rpyma mo MOAETFHHUM 3aKOHAM
MPUBATHOTO TpaBa npamtoe y Kupruscrani, y MaJbOBHUUOMY KYTOUKY
Ha Iccuk-Kyni. HaBkonumias npruposa, BEIWYHICTh OTOYYFOUUX Tip 1
Mi(higHICTh BUCOKOTIPHOTO 03€pa, 4ac BiJl 4aCy BUKJIUKAIOTh Y BUSHUX
Pobouoi rpynu «Hamaam» poMaHTH3MY, SKi IHKOJIH, OCOOJIUBO ITiJ] 9ac
BeUepi 3 rapHUMHU HaiJKaMH Ta HAOsSMH, OyJIO BaXKKO MPUXOBATHU Bij
OTOYYIOUHX.

Jromgu Cxomy mie Ti mcuxomord. SIkock ogHOTrO pasy, odiliaHT
3aKiany, e MU nepeOyBaiy, BiquyBIIH, o MeHe 1 npodecopky H.C.
Ky3HenoBy y ueproBuii pa3 HAKpHII0 XBUJICIO 3aXBaTy Bl HABKOJIMIIIHIX
KpacoT, 3BEpHYBCS 710 Hac i Kaxe: «A He XOTiJI0 OM BHCOKOIIOBayKHE
MAHCTBO HA BJIACHI 04l MOOAYUTH 30JM3Y «CEMHUTUCSYHUKN» (TOOTO
BepiHU y 7000 M) Ta IPOHTHCS 1O JHOJOBUKY |HMIIbYEK HA BUCOTI
4,5 xinomeTpu?». Bin Takoi mpomo3uilii axx JUXaHHS CIIEpIo. . .

Arityemo uneniB PoOodoi rpymm. PosmoBimaemo merai:
JILOJTIOBUK IMMOYMHAETHCS 3 BUcoTh 3400 M, ane Ham Tpeba Ha KiToMeTp
BuIIEe, 00 TaM «Ka3Kka». JIbOIOBUK CKIaJHUN, JOJIMHHUN, PyXaeThCs,
€ mOOKi 3aKpuTi TpimuHA. JJoOuparucs Ha THOJOBHK Tpeba aTBOMa
IBUHTOKPHJIAMM: Ha MEPLIOMY (3BUYAHOMY) — 3 HALIOT'O KOMILJIEKCY
no morpan3zactaBu Ha Bucoti 2000 M, Ha qpyroMy (BHCOKOTipHOMY)
— 3 MOTPAH3aCTaBH /10 3a3HAYCHOI'0 MICIS Ha JIbOJOBUKY. BapTticTh —
3000 yMOBHUX OJIUHULIB.

[Ticnst Hamoi momoBimi y KiMmHaATi 3amaHyBana Tumia. Komw
no uieHiB Po0o4oi rpynu moBepHYBCS Jap MOBH, BHOYXHYJIO
OOrOBOpEHHS. Y MIJICYMKY TOJIOCH «TaK» 1 «IIPOTH» MOAITHIHCS
nopiBHy. [IpuiiHAIM COMIOMOHOBE pillIEHHS — 3aBTPa MPHIKIKAE
FOpiii I'puroposuy bacin, To Hexaii HOro gymMKa Hac po3CyIUTb.

«Hy Bce, — nymato, — cripaBa kernceka. Ajpxe FOpito I'puroposuay
MmoB 75 pik, MOJOPOK TBHHTOKpUIAMH Ha Jh00BHKH TsHb-111ans
Taku JAIHCHO pusnkoBaHa. HapiTek 3 kucHem mnpoOiema, apke Ha
TaKiii BUCOTI y TBUHTOKPWJII Ta Ha JIbOJOBHUKY HOro He BHCTA4a€ sl
HOPMAaJIbHOTO JUXaHHS. ..)».

Slke x OyJ10 MO€ 31UBYBaHHsI, KoH 1o puizai FOpiit ' puroposuy,
BUCJIyXaBIIM Hac, YNEBHEHO cka3zaB: «Tinbku ynepen, Ha XaH-
Tenrpi...». [potimumu necsatumiTTs... He3aOyTHI KapTHHUA MPUPOAH
Ta BIYYTTS BiJl TOTO OXO/Y JOCI )KMBYTh Y Ceplli Ta TyIIIi.

VY wiit MmaneHbKii o0y TOBIH icTOPIl TAKOXK «yBECH) HAII JOPOTUH
FOpiii 'puroposuy, sikuii i uepe3 100 pokiB Bix AHS CBOIO HAPOIIKEHHS
Ha/IMXa€e HacC CBOIM 00pa3oM i cripaBamH.
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W. Simons
Meetings with Yurii Gregorievich Basin

The first and the last meetings which I was privileged to have
with Yurii Gregorievich Basin are crystal clear in my mind’s eye. They
were both in Almaty and connected with the phenomenal development
of Kazakh private law — from a comparative-law perspective — after
1991. Those meetings and our other encounters in between (we also
met in Amsterdam and in other cities) contained a strong Dutch com-
ponent; professional as well as personal.

There was a Dutch professional component, in part, because — at
that time — the Dutch Civil Code was the newest in the European civ-
il-law space. But also because Yurii Gregorievich — and his colleagues
in the civil-code working group — were wonderfully open to collabo-
ration with foreign lawyers; first and foremost, with the Dutch who
were the first to bring the cooperation-idea to the Kazakh civil-code
working group (which, later, also, interacted with lawyers from other
jurisdictions). Out of this Dutch cooperation grew wonderfully warm
personal relationships. Yurii Gregorievich appreciated — as did other
members of the working group — the Dutch approach to legal coop-
eration: “How can we help you?” As my predecessor in Leiden, Prof.
Feldbrugge, wrote (in Dutch), the Dutch approach could be contrasted
with the German and American approaches: “You should do it only
this way” or “Give it to us and we shall do it for you” respectively.

Neither Yurii Gregorievich nor any other member of the work-
ing group was looking for someone from abroad to instruct on how
to draft a Civil Code for the Republic of Kazakhstan. In addition to
his detailed understanding of legislation and court practice, he had a
profound knowledge of legal history and had participated in drafting
civil-law legislation in the USSR.

Those qualities, combined with his boundless enthusiasm, his
phenomenal ability to easily interact with others, meant that he and
his colleagues were able to superbly draft a new Civil Code without
any collaboration with the Dutch or anyone else.

That having been said, he was willing to meet with Dutch le-
gal scholars and practitioners to determine whether they could easily
work with one another. Yurii Gregorievich was already aware of sim-
ilar collaboration between the Dutch and the working group for the
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Russian Federation’s new Civil Code. The first meeting between Yurii
Gregorievich and the Kazakh working group with the Dutch (in the
mid-1990s) demonstrated that they could easily work together.

Yurii Gregorievich viewed (if my memory is correct) this collab-
oration with the Dutch as extremely successful. He and his colleagues
were able to fine-tune their drafting work by acquainting themselves
— first-hand — with legal policies and techniques used in drafting the
freshest European Civil Code. The collaboration with Russia and
Kazakhstan also led to another grand comparative-law project: draft-
ing of a CIS Model Civil Code. The Model Civil Code drafting team
included the top legal thinkers from most of the CIS, one of whom
— Natalia Semenovna Kuznetsova — is a contributor to this event in
celebration of the life of Yurii Gregorievich.But Yurii Gregorievich’s
achievements, from our perspective, were not limited to his being at
the forefront of drafting a world-class Kazakh Civil Code and Model
Civil Code — although these milestones already form a noteworthy
part of his contribution to the growth of private law.

Because of Yurii Gregorievich’s wonderful personality, his sense
of humor along with his broad knowledge and tireless efforts to con-
tinue the development of private law in Kazakhstan and in the region,
my Dutch colleagues and I learned an incredible amount about law
and society from him and his colleagues; both in Kazakhstan and in
the region.

I also had the privilege and pleasure of working with Yurii Gre-
gorievich on a major World Bank legal project for the Republic of
Kazakhstan.

Despite his impressive achievements from these three projects,
there was so much more to his professional life: he was a superb teach-
er, scholar, legal practitioner, and prominent member of Kazakh civil
society. On the one hand, I am amazed how Yurii Gregorievich man-
aged to do so very much and to do it so very well. On the other hand,
it is precisely how he came across to those who came to know him: he
was always eager to do a lot and to do it excellently.

It is only fitting to celebrate — at in this superb professional and
warm personal event — the multitude of his achievements and his gen-
tle influence upon many others upon the occasion of his 100th birth-
day. The sharpness of his mind and the good nature of his person are
bright examples of excellence for lawyers (and others) in the Republic
of Kazakhstan, the region, and in the far abroad.
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I am most grateful to the Chairperson and members of the Or-
ganizational Committee of these recollections celebrating the life of
Professor Basin for the invitation to participate.

Yurii Gregorievich, Inna Petrovna, Klara Vakhitovna and other mem-
bers of the RK Civil Code drafting team arriving in Leiden (first half of the
1990s). FOpuii Ipucopvesuy, Huna Ilemposna, Knapa Baxumosena u opyeue
unenwvt I' K PK npubviearom 6 Jletiden na 3acedanue paboueti epynnul (nepeast
nonosuna 1990-x 2e.).

B. Caitmonc
Berpeun ¢ FOpuem I'puropsesndem bacnubim

[lepBass m mocneaHsAs BCTPEUH, KOTOPbIE MHE BBINIAJIA YECTh
uMmeTtsh ¢ FOpuem I'puropseBudem bacuHbIM, ¢ KpUCTaIbHON ICHOCTBIO
coXpaHuiuch B Moel mamsatu. Obe ciayduuiauch B AJIMatel U ObUIH
CBSI3aHBl C ()CHOMEHAIBbHBIM Pa3BUTHEM Ka3aXCTAaHCKOTO YacCTHOTO
npaBa nocie 1991 roma. DTy u Apyrue HamM BCTpedyw (MBI TaKke
BCTpEYaINCh B AMCTepAaMe U IpyTruX ropojax) CoAEepKany CUIbHBINA
TOJUTAHJICKUHM KOMIIOHEHT, KaK MPO(eCCHOHANBHBIN, TaK ¥ TMYHBIH.

Otuyactu npo)ecCHOHATBHBIA KOMIIOHEHT OBII TOJUIAHICKUM
HOTOMY, YTO B TO Bpems [ paxnmanckuii kogekc Huaepnannos Obut
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CaMbIM HOBBIM B €BPOIIECHCKOM I'PaKJaHCKO-IIPABOBOM IPOCTPAHCTBE.
Ho Takxe u notomy, uro FOpwuii I'puropbeBnd — 1 €ro KoJuleru mno
paboueil rpynme mo moArotroBke mpoekrta I'paxnanckoro Konekca
PecyOonmuku Kazaxctan — ObuUIM  yAMBUTEIBHO OTKPBITHI JUIS
COTPYIHHYECTBA C WHOCTPAHHBIMH IOPHCTaMM; B NEPBYIO OuYepeib
C TONJIAHJAMH, KOTOpPbIE TMEPBBIMH NPEATIONKUIN YIOMSHYTOH
paboueil rpynne uaew coTpyaHHYEecTBa (M KOTOPbIE BIOCIICACTBUH
TaKXXe B3aUMOJICHCTBOBAA C IOPUCTAMH U3 APYTHX FOPUCIUKIIHI).

N33TOro royiianckoro COTpy 1HUYECTBA BEIPOCITH U Y AUBUTEILHO
TEIUIBIC JINYHBIC OTHOIICHHUS.

IOpuit I'puropseBud BBICOKO OLEHWI, KaK M APYTHE YJIECHBI
paGoueil Tpynmbl, TOUIAHACKMHA TOAXOA K IOPHIMYECKOMY
COTPYIHHYECTBY: «4eM MBI MOXKEM BaM ITOMOYB?».

Kak mnmcan (Ha royulaHACKOM S3bIKE) MOH MpPEIIECTBEHHHK
B Jleiinene mpodeccop Depamnann DenpaOprorre, TOJUIAHICKHNA
MOJXO0J{ MOXKHO HPOTHUBOIOCTABUTH HEMELKOMY M aMEPUKAHCKOMY:
«BBI JOJDKHBI AENaTh 3TO TOJBKO TaK» WM «IalTe 3TO HAM, U MBI
CZIeaeM JUIsl Bac» COOTBETCTBEHHO.

Hu Opuii I'puropeeBuy, Hu apyroii uieH paboueil rpymiibl He
HCKaJI KOTO-TO M3-3a pyOexa Ul ykazaHus paboueil rpymnme, Kak
cocTaBUTh NpoeKT ['paxknanckoro konaekca PK. TToMmumo netanbHOro
MOHUMAaHUS 3aKOHOJATEIbCTBA U CyACOHOM NMPAaKTHUKH, OH 00najzan
ryOOKMM 3HaHHMEM HCTOPHUM NpaBa M y4acTBOBaJd B pa3paboTke
rpaxxaaHckoro 3akononarensctsa B CCCP.

OTH KadecTBa B COYETAHUU C €ro OE3rpaHUYHBIM SHTY3UA3MOM,
ero (eHoMeHaNbHON CIIOCOOHOCTBIO JIETKO B3aMMOJEHCTBOBATH
C IPYrUMH O3HAYald, YTO OH M €ro KOJUIETH CMOIJHM HPEKpPacHO
pa3paboTate HOBBIH ['paxkgaHckuil Kogekc 0e3 Kakoro-imoo
COTPYIHHYECTBA C TOJUIAHILAMH HIIH KEM-JIN00 e1le.

IIpu stom IOpwmii I'puropbeBud OBIT TOTOB BCTPETHTHCS
C TOJUIAHJICKUMH YUYCHBIMH-IOPDUCTAMH M IPAKTUKAMH, 4YTOOBI
OIIpEEeNUTh, CMOTYT JIM OHH JIETKO paboTaTh APYT C APYTOM.

Emy yxe ObLIO M3BECTHO O MOJOOHOM COTPYJHHMYECTBE MEKIY
roJIaHaMu 1 paboydel rpynIoi 1o HoBoMy I 'paXk1aHCKOMY KOZIEKCY
Poccuiickoit ®enepanun. [lepBas BcTpeua IOpus I'puropeesnda u
Ka3axCTaHCKOW paboueil rpynibl ¢ TotananamMu (B cepeaune 1990-x
roZIoB) [OKa3aja, YT0 OHM MOTYT JIETKO padoTaTh APYT C APYTOM.

Opuii I'puropbeBnd cumrtan (ecay MHE HE M3MEHSET MaMsTh)
9TO COTPYJHUYECTBO C TOJUIAHAIAMH 4Ype3BbIYaiiHO ycremHbM. OH
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n €r0 KOJIJICTH CMOINIM OTTOYUTH CBOXO pa60Ty IO COCTaBJICHHIO
IMPOCKTA, O3HAKOMHBIIHNCH — U3 IICPBBIX PYK — C HpaBOBOfI ITOJINTUKOM
u MCTOJAaMU, HCHOJIb30BAHHBIMU TIpHU COCTABJIICHUH HOBEHIIIETO
eBpOHeﬁCKOFO FpamnaHCKoro KOICKCaA.

FOpuu I'pucopvesuu, Huna Ilempoena u Anexcandp Jlveosuu Ha
Jletioenxkom bankeme nocue 3acedanus padoueti epynnsl no Mooenvnomy I'K
(nepsas nonosuna 1990-x 2e.). Yurii Gregorievich, Inna Petrovna and Alek-
sandr L’vovich at a Leiden banquet after a session of the Model Civil Code
drafting team (first half of the 1990s).

CotpynnuuectBo ¢ Poccueit m Kaszaxcranom Takxke IpHUBENO
K JpYroMy MpeKpacHOMY CpaBHHUTEJIBHO-TIPABOBOMY IPOEKTY:
pa3pabotke MoienpbHOTO TpakaaHckoro koaekca mist CHI'.

B coctaB rpynmsl pa3paboT4ukoB MOJEIBHOIO TPaXKIaHCKOTO
KOJIeKCa BOILILIM BEAyLIWe MpaBoBeabl u3 OonpumHcTBa ctpad CHI,
onHa u3 kotopbix — Hatanmbest CemenoBHa KysHenosa — sBusercs
YYaCTHUKOM JITaHHOTO MEPOIPUATHS, MOCBALICHHOrO namstu HOpus
I'puropreBuua.

Ho nocrmxenus mpodeccopa FO.I'. Bacwna 3akmovaroTcs —
C Hamel TOYKM 3PEHUS] — HE TOJNBKO B pa3pabOTKe MepesoBOro
KazaxcTaHckoro  I'paxknmaHckoro  kojgekca W MojEnbHOrO
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I'paskgaHCKOro KOJEKca, XOTS 3TU BEXH YK€ COCTABIISIOT 3aMETHYIO
qacTh BiIaaa FOpus I'puropbeBrnya B pa3BUTHE YaCTHOTO MPaBa.

bnaromapst 3ameuatensHoi auuHocTH lOpusa I'puropbeBnua,
€ro 4yBCTBY IOMOpA, IIUPOKUM MO3HAHUSIM M HEYCTAHHBIM YCHUIIHSIM
Mo JajbHEHIIeMy pa3BUTUIO YacTHOro mpasa B Kazaxcrane, Mbl ¢
TOJJIAaHJACKUMHU KOJUIETaMH y3HaJM HEBEPOSTHO MHOTO O TpaBe U 00
of1ecTBe B 11e710M Kak B KazaxcraHe, Tak U B peruoHe.

Sl taxke MMen YecTh U YAOBOJbCTBUE paboraTh ¢ IOpumem
I'puropreBuyeM Hajl KPYITHBIM I0PUAMYECKUM IPOeKToM Beemuproro
Oanka uist PecrryOnmku Kazaxcras.

HecmoTpst Ha ero BheuyaTHsIOMIME JOCTHKEHHUS B 3TUX TPEX
MIPOEKTaX, €ro NpodeccHoHaIbHON KM3HU MX OBLIO elle HaMHOTO
OoJiblIe: OH ObIT M 3aMeYaTeNbHBIN yUNTENb, yUCHBIH, IPAKTUKY FOLHH
IOPHCT, U BUIHBIN WIEH Ka3aXCTaHCKOTO MPaKJaHCKOTo 00IIecTBa.

C o1HO¥ CTOPOHBI, s OpakeH, kak IOputo I'puropeesndy yaanocs
cZIeNaTh TaK MHOTO U Tak Xopomo. C Ipyroi CrTOpoHbl, UIMEHHO TAKUM
OH MIPOU3BOJIMJI BIICUYATICHUE HA TEX, KTO C HUM 3HAKOMUJICS: yCIIel
CZIeNaTh MHOTO U CHEJal 3TO IPEBOCXOTHO.

OT0 10CTONHASI TaHb YBRKEHUS K €r0 pab0Te 1 €ro HeU3riIaAuMOMYy
BJIMSHUIO HA MHOTUX JAPYTHX, YTO €r0 MHOI'OYHCIICHHBIC JOCTHKCHHS
OTMEUAIOTCSl Ha 3TOM IIPEBOCXOJHOM NMPO(PECCHOHATBHOM U TEIIOM
JIMYHOM MEPONPUATHH 1O citydaro ero 100-meTus.

Octpora ero yma 1 JOOpOIyLIHE €ro JINYHOCTH — IPKUE IPUMEPbI
Mepe0BOI0 OMbITA 17151 FOPUCTOB (M He ToNbKo) Kazaxcrana, pernona
W TAIBHETO 3apyOeKbsl.

Sl ouenp OnarojmapeH mpeaceAaresto M uieHam OprkoMurera
3TOr0 MEpONpUATH 1O yecTBoBaHMIO mpodeccopa FO.I'. bacuna 3a
[PUTJIAICHUE IPUHATH B HEM Y4acTHE.

Beunas namsars FOputo I'puropsesuuy!
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3.C. Yoainoynnaes
K 100-seturo IOpus I'puropresnya bacuna

B V3bekucrane wumsa IOpus ['puropreBnua bacuna, kax
BBIIAIOIIETr0Cs] IUBUIIMCTA B TOCTCOBECTKOM NPOCTPAHCTBE, HIMPOKO
W3BECTHO CpENM YUYCHBIX-IOPUCTOB, NMPAKTUKOB M B IOPUAMYECKUX
yueOHbIx 3aBeneHusx. IO.I. bacuH u akagemuk AkajeMuu Hayk
PecnyOnmuku  Y30ekucran Xomxu-AxkOap PaxmaHkynoB — onuH
U3 OCHOBOIIOJIO)KHMKOB TPaKAaHCKOTO TIpaBa COBPEMEHHOIO
VY30ekucrana — qBa (POHTOBHKA, MPOLICAIINE BOHHY, OBUIM OUYCHb
InpyxHbl. PaboTa Hag MoaensHbIM ['paXk1aHCKUM KOJIEKCOM € Hadaja
1990-pIX TOI0B MPOILIOTO CTOJETHUS CIUIOTHIIA X el OoJbIIe.

«YACTHOENPABO, KAK AI0OBAS
MCTUHHAS HAYKA,
HWMEET NPABO BbiTb BHE BErA
: BPEMEHM, BHE MAREOAOIrMU»
10.r.BACHH,

AOKTOP.IOPHAUMECKUX HA YK,
NPOGECCOP.

K 100-JNIETUIO
iorPua
rPUTOPbEBUYA
BACUHA

Ha MHOrOuMcieHHbIX Hay4HBIX (OpyMax STH BBLIAIOLINECS
LIUBWIACTBI COBPEMEHHOCTUBCETJA 3aJaBalid TOH. Tak, B ampene
1999 rona B TamkeHTe MPOXoauII ouepeHoN (HOopyM HUBHIKCTOB. B
moBecTKe Hs popyMa Obliia paspaboTka MoensHOTro 3aKOHA O PBIHKE
ueHabix Oymar. Torma FOpwuit I'puropbeBuu npuexan B TamkeHt c
cynpyroii Munoii Ilerposnoit. ®opym npoxoamn ycnemHo, Opuit
I'puropreBry u310KMI1 (EHOMEHATBHOE BUACHUE DBOJIOLMH PHIHKA
LIEHHBIX OyMmar.
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besycnoBHo, TpaaunuoHHbE (OPYMBI OBUIM  IUIOIIAAKON
LIMPOKOTo OOIIeHHUs M TBopueckux Oecen. Ha omHoMm n3 mpuemos,
OpraHu30BaHHBIX B pe3uneHunn «KaiHapcail» rpynmna y4acTHHKOB
¢dopyma Ha QyHHUKYJIepe [TOHSIIACH BHICOKO B TOPY.

Bmecre ¢ namm mopssuics [Opwmit I'puropreBuu ¢ HHOIM
[lerpoBHoii. 3penuire ObUIO YyI€CHOE — CHEXKHBIE TOPBI H KPACUBBIH
nanamadT. Ho BOT Koraa Mbl CIyCKaluCh, Ha IUTOIAAKE TPU3EMIICHHS
Wnna IletpoBHa ocTynmiack 1 ynana Ha kosieHu. fOpuii ['puropseBuy
OT BOJIHEHHUSI MOOJIEAHEN U OBbUI TAaKUM TPO3HBIM, OH OYKBalbHO Ha
nery cxBatui Muuy IlerpoBHy n oOHsut ee. Ho korna oHu oTonuiu
OT IUIOLIAJIKU, U OH HOHSUI, YTO HUYETO CTPAIIHOTO HE MPOU30LLIO,
OH BHOBB CTaJI TAKMM K€ TOOPOAYIIHBIM U CEPACUYHBIM, KAaKUM ObLI
Bcerga. OH gaxe HE CTall 0OCYXIaThb 3TOT MHUMAEHT. Ero mo6oBb
n HexxHOCTh K VHHe [leTpoBHE mopasmim BceX yYacTHUKOB (opyMa.
HUmenno takum YenoBekoM ¢ OonbInoi OYyKBBI M BBIJAOIIUMCS
YYEHBIM OH 3allOMHUJICSI BCEM HaM HaBcer/a.

Hacnenue 0.I'. bacuna B Hayke IrpakAaHCKOIO MpaBa JKUBET U
MPOIOJKACT CIYXKHUTh (YHAAMEHTAIbHBIM YYCHHEM LUBHINCTHKH
JUIs1 HBIHELTHETO TIOKOJICHUS IOPUCTOB!
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T.E. Kayowipos
CJ10B0 00 YuureJe

Bonbiioe BuauTcs Ha paccrosHuU. TONBKO ceddac MOKHO B
MOJTHOM Mepe oneHuTh Bkiaa Opus ['puropseBnua bacuna, noktopa
IOPUIIMYECKUX HayK, mpodeccopa HUBHIUCTUKA B CTAHOBICHHE H
pa3BuTHE HayKu rpaxaaHckoro npasa B ObiBieM CCCP u PecniyOnuke
Kazaxcran. VYBepeH, 4TO MHOXECTBO aBTOPOB 3TOT0 HAYYHOTO
cOopHUKa M OyIylIMe HMCCIIEAOBATEIN BO3JAAYT JOCTOMHYIO XBaly
HAY4YHBIM TpyaM 1o0wisipa. MHe ke X0Tesnoch Obl BCTOMHUTH HOpust
I'puropreBnua bacuna — dyenoBeka, 3aBeaylomiero kageapod, Ha
KOTOPOH MPOIUIH JIyYlIke ToJbl MOEH MOJOAOCTH, MOETO HAYYHOTO
PYKOBOIUTENSI MO KaHIUAATCKOH M HayyHOro KOHCYJbTaHTa IO
JIOKTOPCKOW JTUCCEPTALINHU.

Becnoit nanexoro yxe 1977 r. s cTosdn nepea rocy1apcTBEHHOM
KOMHCCHEH TO pacmpeesieHHI0 MOJIoAbIX crenuaincto Kasl'Yum
C.M.KupoBa. Crosimn ¥ BMecTe € TOBapHIIaMHU-BBITYCKHUKAMU
IOpUIMYecKoro (akynbTeTa ¢ BOJHEHHEM HaONIoNan M CiyIial
JIMaJIor, Jla CKOpee BCEero Mepemnanky peKkropa yHHBepcuTera Y.A.
xonmacOekoBa M 3aBeAylomero Kadenpoil rpaIaHCKOro mpaBa
topunuaeckoro ¢akynprera Kasl'V mpodeccopa bacuna FO.T.
mo moBoay Moeil kanmunatypbl. HOpwuii ['puropreBuu HacTaumBadi,
YTOOBI MEHS OCTaBHJIM Ha Kad)eApe B KaUeCTBE aCCHCTEHTa, a PEKTOP
TpeOoBan OOBSICHUTH, TIOUEMY UMEHHO MEHS HYXXHO 3a4UCIUTH Ha
kadenpy, Belb y HEro «HET XWibs B AnMa-ATe, HET MPOIUCKH B
ropozie» ¥ BBIABHHYJ €II€ psii JPYTUX JOBOJOB SIBHO HE B IOJB3Y
Moel KaHaugaTtypbl. MOMEHT ObLI OJHMM W3 PEIIAloIIuX B MOEH
HauMHAroIIeHcs TpyaoBoii Ouorpaduu, u bor 3Haer, Kak cloXuiaach
Obl MOsl JKU3Hb, eciaM Obl He mMmoOenuna HacTouuBOCTH FOpus
I'puropreBuya. .. PeKkTop B KOHIIE KOHIIOB CHIAJICS, U 5 TIOIaJl B COCTaB
JIeTeHJapHON Tenepb Kadeapsl rpa)IaHCKOTo MpaBa IOPUINIECKOTO
¢dakynbrera Kaz['V.

Jlo »Toro B TeueHue 4-x cemMecTpoB s ciayman Jexkuuu fOpus
I'puropseBuya, Oyaydu CTYJEHTOM BTOPOTO U TPETHETO KypCOB. DTO
OBUIM JIEKIIH, Ha KOTOPbIE MBI XOAWIN 0€3 BCAKOTO MPUHYKACHHUS.
VY mpodeccopa ObUIO yIUBUTEIBHOE CBOHCTBO TOBOPHUTDH O CIOKHOM
MIPOCTBIMHU CJIOBAMH, HO B TO K€ BpeMsI Ha BBICOKOM HAyYHOM YPOBHE,
3acTaBlisisl CTYACHTOB OYKBallbHO BIIOONATHCS B TPaKIaHCKOE
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npaBo. Pa3bscHeHHEe MHOTOYMCIEHHBIX TEOPETHYECKUX M CIIOKHBIX
3aKOHOAATEJIHBIX KOHCTPYKIMHA T'Pa)<IaHCKOrO IpaBa COYETAIHCH
C LIMPOKHUM HCIOJIB30BAHUEM MPAKTHKH — CyJeOHON M JOTOBOPHOM,
oIyONMKOBaHHOM M JOOBITOH B pe3yibTaTe COOCTBEHHOM NMPaKTHKH
U KOHCYJIbTHPOBAHUS PA3IMYHBIX OpPraHW3aLMH, TOCYIapCTBEHHBIX
OpPraHOB CaMOT0 Pa3HOrO YPOBHS, & TaK)KE CYJOB BCEX MHCTAHIMH.
bonee Bcero kypcy Hpasuioch, korma IOpuit I'puropseBuu
nznaran cyTb (aOysibl KOHKPETHOTO [ella, 3aTe€M CMEsUICS CBOMM
He3a0bIBaEMBbIM CMEXOM U IPOM3HOCHIL: «...TaK BOT, BepxoBHblit Cyx
PELLII 110 3TOMY JeNy Tak...». Jlanee cienoBann KOMMEHTapHi U J0-
BOJBI 110 JICHCTBUSIM U PEILICHUSIM CyJla, HOPOAUBIINE KPUTHUECKYIO
peakuuto [Opus ['puropseBuua. Takue npuMepsl CTYIEHTBI 3aIIOMU-
HaJIW Ha JOJITO. ..

Hanbiie Obutn He3aObIBacMble T'OJBI COBMECTHOH paboThl Ha
Kaeape TpakIaHCKOTO IpaBa, B TEUEHHE KOTOPHIX S B IIOJHOM
Mepe y3HaJl Bblcovalmme mnpodeccroHandbHble No3HaHUS [Opus
I'puropreBuya W MHOJXy4MI He3aObIBAGMble YPOKH 4YEJIOBEYHOCTH,
MYJpPOCTH, >KEJIE3HOM NPUHUNWIHAIBHOCTH IPH OAHOBPEMEHHOM
BEJIMKOAYIINH U 100poTe.

OH OBIT TO-HACTOSIIEMY CKPOMHBIM YEJIOBEKOM. TOJIBKO TIO
HCTEYCHUHU JECATKOB JIET COBMECTHOM paOOTBI MBI IO KPyIHLAM,
Yale BCero He OT HEro caMoro, a OT JIPYTuX JIIOACH y3HaBajll O €ro
HEJNErKOW Cyap0e FOHOIIU-ITKOJIIEHUKA BBITycka Mas mecsna 1941
rofa, OKOHYMBIIETO CPEIHIOI IIKOJY HA YKPAaMHCKOM SI3BIKE B T.
ApTeMoBcKe, KOTOpbIH ceidac sBisiercs: ppoHToBEIM ropogom (!). O
ero yuéoe B 0pHLIEpCKOH MIKOJIE, O TOM YTO OH BCE JTHHU BOMHBI TPOBEI
HE B ITa0ax 1 ThIJIAaX, & Ha CAMOH YTO HU Ha €CTh IEPEAOBON, KOMAHIYsI
MyJIEMETHBIM B3BOJIOM U II03KE POTOH, MONAJaBILIUM B OKPY)KCHHE, HE
pa3 paHEHHOM, JICUMBLINMCSI B TOCTMTaj]e B TallKeHTE, OKOHYMBIINM
KypChl OyXrajTrepoB B 3TOM K€ CAMOM T'OCIIMTAJIC BO BPeMs W3JICUECHHUS,
BCTPETUBLIMM Ha (PPOHTE CBOIO JIOOOBH BCEH KU3HU — HE3a0BEHHYIO
Wuny IletpoBHY M MHOrOe-MHOrO€ JIpyroe U3 ero BOCHHOW MOJIOAOCTH,
TSDKEJIBIX TTOCIICBOCHHBIX T'OIaX, YKU3HHU B TOTIAIIHEH AJMa-ATe. . .

OH ymen moOWTh W HEHAaBHJIETh BCEH JIyIIOW, JIEelesul Tex,
KOTO YBaKal U JIIOOWJ, ¢ KAKHUM-TO JIETCKMM BOCTOPTOM PaJioBajcs
TOMY, 4TO €0 yIUBHIJIO WK nopa3wio. O MIoXoM OH roBOpuII Tebe
B TJ1a3a, XOpollee — BCEra 3aMeydal, cpasy e MOAYEpKUBasi CMBICI
u 3Ha4eHue TBoeH modenpl. OH BOCIMTHIBAI B HAC, CBOUMX YUCHUKAX
YBa)KEHHE K ONIOHEHTaM, OJHOBPEMEHHO (pOpMHUpYs B HAC YyBCTBO
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COOCTBEHHOI'0 JOCTOMHCTBA M Bepbl B ceOs. [loMHIO, s OmHAXIbI
pacchinancs B MOXBajlaX KaKOro-TO, HE NMOMHIO ceifdac M3BECTHOTO
MocKoBckoro yuénoro. FOpuii I'puropeesnd ckazan Toraa: «He crour
UM BOCTOPrarThes. 51 Xopolio 3Hato, YTO OH U3 ceOs MpeAcTaBIIsIeT Ha
camoM zene. 1 BooO1ie, 3T0 HeJopa3yMeHHe, YTO Thl POAMIICS 3/1€Ch, a
He B Mockge. [To 3TuM Bonpocam TBOM MBICIIH M UAEHU ropaszio 0osee
MpaBWIBHBL, 4eM ero!». OqHoN TOIbKO Oecenoil OH MOT OyKBallbHO
OKPBUIUTH YYEHHKA, BCEIUTh B HEM YBEPEHHOCTh B CBOMX CHJaX U
JlaTh BEpHOE HayyHOE HalpasjeHue!

Emy Obumi d9yXIpl YBAaHCTBO M CaMOJOBOJIBCTBO, TOPABIHA,
OpUAaHUuEe 3HAYUTEIBHOCTH CBOMM HAayYHBIM JOCTHXKCHHUSIM TaK
NPUCYIINE MHOTMM COBPEMEHHBIM, TOPa30 MEHBIINM 10 MaclITadam
JMYHOCTH, JeATeNsIM Hayku. OH OJJMHAKOBO POBHO Jiepail ce0sl Kak
C HAUMHAIOIIMMHM, TaK M MAaCTUTBHIMHU Y4E€HbIMU. [Ipu sTOM OH OBLI
OYCHb TOPABIM YEJIOBEKOM, JaBajl HEMEUICHHBI U TOPAYHA OTIOP
nr000My, KTO mocsrai Ha ero nuaHocTh! [TomHIO sxapkue nedaTbl Ha
HNapTUHHBIX COOpPaHUIX U 3aceaHusIX YIEHOro coBeTa (pakyypTeral

Oputo ['puropseButdy ObII IPUCYIL] CBOM, HETOBTOPUMBII CTHIIb
OOIIEHUsI ¢ MHOTOYUCICHHBIMU YYEHHKaMH M couckareasiMd. OH
NPEAOCTaBIUT TOJNHYIO CBOOOJY COHCKATeNIl0 B BBIOOpE HaydHOH
TEMbl, HE «HPUCTErMBas») €ro K CYIIECTBYIOUIEMY HAay4YHOMY
HanpaBJICHUIO Kadeapel, B BbIOOpe CBOEH MO3MIHMM MO TEM WU
MHBIM Hay4HBIM npoOsiemaM. TpebGoBanoch TONBKO OHO — JI0Ka3aTh
NpaBWIBHOCTH BBIOOpA MM Hay4yHOH mo3uuuu. OH HE crpaluBal
0 pesynbTaTtax paboTbl, HO €CIM COMCKATeNlb MPEICTaBIsUl CTAThIO,
rJIaBy AWCCepTauuu Win padoTy B wenoM, To HOpwuii I'puropbeBny
HUKOIZIAa HE TAHYJN C HPOYTEHHEM JTOro Tpyaa. byksaibHO B
CUMTAHHBIC THU OH MPOYMTAJI MEPBBII BapuaHT MOCH KaHAWAATCKON
JyccepTalyy, He B NMPHUMEP HEKOTOPhIM MOWM KOJUIEraM, 3apaHee
3asBJISIBILMM, YTO TOJBKO HA YTCHHWE UM NOHAJ00STCS HEACTH, CCIH
He Mecsnbl. BoT 3T0 yBakeHHE K 4yKOMY TPYZY, JKEJIaHHE OKa3aTb
MaKCHUMaJbHYIO ITOMOIIb JUCCEPTAaHTY M MOPOXKIAIN OrPOMHOE
KOJIMYECTBO KENAIOLINX 3aHUMAThCSl HAYKON IO/ €ro PYKOBOJCTBOM.

Brelgarommecss HayuyHble M 4eloBedeckne KaudecTBa [Opwi
I'puropreBuy coxpanni OyKBaJIbHO J10 TOCIECTHUX THEH CBOEH )KHU3HU.

CBetuiblii 00JMK MOETo Y4YHTENs HaBCerJa COXPAHUTCS B MOEM
CepAle U CepAlax COTEH €ro YIYCeHUKOB U KoJuier!
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JJL. Baitoenvounos

Bocniomunanns o bacune IOpue I'puropseBuye
(o mexarore, HaCTABHUKe, KoJlJiere)

C IOpuem I'puropneBuuem bacunbiM s mo3HakoMuics B 1982
rojy, KOIJIa YYHWICS Ha 5-M Kypce HOPUIMYECKOro (aKyIbTeTa
Kasl'V umenun C.M. Kuposa. Bricokuii, CTpOHHBIH MyXK4MHa, C
TPOMKHM XOPOUIO IOCTaBJICHHBIM TOJOCOM IPOECCHOHATBHOTO
JIEKTOpa, OH ObLI M30paH Ha JOJDKHOCTH JIeKaHa IOPUANYECKOTO
(akynbrera. Celiuac, MOCKOIBKY 5 CaM 3aHUMAI0 JIAHHYIO TIO3HIIUIO,
st Mory oneHuTh FOpus I'puropreBrya riasamu CTyA€HTa, MOJIOIOTO
mpenojaBarenss W, KOHEUHO ke pykoBogutens lLlentpanpHOTro
ropuanyeckoro (akynprera Kazaxcrana.

FOpuii 'puropbeBrd B 00IIEHUH CO CTYICHTAMH BCET 1 IEPIKAIICS
KaK paBHbIM KOJIEra, HO OIPOMHBIA yM, OIPOMHBIA Hay4HBII
MOTEHIUAJ, )KU3HCHHBIM OMBIT (B TOM YHCIIE OIMBIT BOWHBI) BCETAa
B OOILICHMWHU Cpa3y MOJHMMAIU JTOrO YeJOBEKa HA 3HAYUTEILHYIO
BbICOTY. FOpuii ['puropbeBud ymen CiryaTh 1 o-4€J10BEUECKH BCEeTaa
CTapajics IOMOTaTh CTYJICHTaM, peliall uX MPOo0JIEMbI, pacCIpaIIBall
0 CeMbe, POJUTEINSX, Jeiall 3TO UCKPEeHHe, 6e3 0PHUIHaTBEHOTO JTUIIA.

HUmenno aexan bacun IO.I., B mae 1982 roma, Ha 3acegaHum
l'ocynapcTBeHHOW  KOMHCCHHM 1O  pacHpeleNieHHI0  MOJIOJABIX
CIELUHUAUCTOB, MOJACpKal npeanoxenue npodeccopa baiicamosa
C.b. 0 MoeMm HampaBJeHUU Ha PabOTy Ha Kadeapy SKOJIOTHIECKOTO
npasa. C atoro nepuopa s ¢ FOpuii ['puropreBruem od1mancs yxe Kak
MOJIOJION MpenoaBatelib ¢ JeKaHoM (akyibreTa. KoHeuHo, Monoable
MpenoJaBaTe i —3TO MOJIOAAs ApMHSITIO00T0 IeKaHa. DTO IOCTOSIHHBIE
MOPYYCHUS, NIEKYPCTBO, Y4acTHE B MPA3IHUYHBIX MEPOIPHUSITHUSX,
MapTUHHBIX ¥ HAYYHBIX KOH(DEPEHIIMSIX IOPUIUIECKOTO (haKyIbTeTa.

C 1 okts0ps 1982 roma MeHs, Kak MOJIOJIOTO TPEIo1aBaTels
3aKpeNMuIM B KauecTBE OTBETCTBEHHOTO 3a JIEMOHCTpAIMIO,
MOCBSIIEHHYIO 7 HOsIOps, Benukoit OkTsa0pbckoit COnMamucTuIecKom
peBomtoruu. FOpuit ['puropbeBud caenan MEHs OTBETCTBEHHBIM 3a
MapIupoBKy 75 cTyieHTOB 1 Kypca.

Bo Bpems peneTuiiu oH cTOsUT Ha TPHOYHE U € YIIBIOKOM cMOTpen
KaK s TOHSIO TyJa U OOpaTHO CTYACHTOB U BMECTEC C HUMHU KPHUYY
noOe/HpIe JO3YHTH. M eMy Tak TOHpaBUIIMCh MOM OPTaHU3aTOPCKHE
CHOCOOHOCTH, 4YTO sI OBUI Ha3HAUYCHHBIM OTBETCTBEHHBIM 32
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JEeMOHCTPALIMIO IEPBOT0 Masi, U B TIOCJICAYIOIINE 3 roJia sl OTBEYAN 3a
9TOT ydacToK padoTel. Ha paboty s e3nmn Ha Tposeiidyce. E3nutsb
Ha TakCH WJIM MMETb COOCTBEHHYIO MAaIIMHY B T€ COBETCKHE T'OJIbI
0bUT0 OO0JNBIION pockomiblo. VI MHE ObUIO YAMBHMTENBHO, YTO ACKaH
opunuueckoro Qakynprera, npodeccop baiicun 0.I'., kak u Bce
OOBIYHBIC MPETIOIABATENH, TAKKE €311 Ha paboTy B OOIIECTBEHHOM
TpaHcnopre. Ceiiyac, BCIOMHHAETCS C YCMEMIKOH, KaKk K HOBBIM
kopnycam Kasryrpaga, moabeskalu TpoJuIedOycwl, W OTTyna ¢
rypbOOl BBIXOJWIM H3BECTHBIE Ipodeccopa U akaaeMuku. Camoe
MHTEPECHOE, YTO B Tposuieidyce MOpoil BO3HHMKAIM HAy4yHbIE U
MOJUTHUYECKUE JUCKYCCHH, @ BECh aBTOOYC CIyIIaj OKECTOYCHHBIN
crop 4-5 akageMukoB. «Kak OyaTo npociyIian moJMTHHGOPMALHIO»,
— NOMHIO 51 Takyl0 IIYTIMBYIO PEIUIMKY KOTJa B aBTOOyce exaiu
npogeccopa Koros K.®., baiicanos C.b., bacun [0.I"., JloceiMOexoB,
Mounozsie mpenogasarenu Poros U.U., unenxo A.T.

S BcoMuHa0 0 TOM, 4TO KaxJplid rog 10 mas, B cOBETCKOE
BpeMsl ropuaudeckuil ¢axyiabrer ormedan Jlenp ropucra. Ckaszatb
YECTHO, 51 HE 3HAI0, ObUI JIM TaKoi mpa3HuK oduuuanbHbM. Mnu ero
UCKYCTBEHHO NpUAyMald Ha lopuaudeckoM (akynsrere Kaz['V?
Ho ormeuann ero Bcerma rpanamosHa. lIpoBoamnu crnopTHBHBIE
MepomnpuATHs, 3cTadeThl, KOMaH/1a NPeroaaBaTeNel IoPUINIecKOro
(akynbTeTa urpanu B GpyTO0JI ¢ KOMaHIOW HAayYHBIX COTPYIHHKOB
Wncrtutyra ¢unocopun u mpaBa Axagemuun Hayk KasCCP.
YcrpauBanau KOHLEPTHI, 3BydYasld IECHM BOCGHHBIX JieT. Ha creny
Beixoana Opuii I'puropeeBrnd u mo3apasisul Beex ¢ JlHEM ropucTa.
A 3ateM oH mozapaBisl Bcex ¢ JHem IloGeapl m MBI Mojoable
IpenojaBaTesid MPEeKPacHO IMOHMMANM, IOYeMy BETEpaH BOWHBI
npodeccop bacun 10.I'. oprann3oBeIBaz STOT Npa3IHUK.

Ha »stoM mnpasmHuke ObUIM M COJJATCcKas Kalla, CTapIiuM
NpenojaBaTeisiM HaIMBaIW (PPOHTOBBIE CTO TPaMM, IEJIM BOCHHBIC
necHu. B coBeTckoe BpeMsl CTYAEHTOB YHHUBEPCHUTETa NPHUBIICKAIN
JUISL y4acTusl B CEJIbCKOXO3IHCTBEHHBIX paboTax. M, koneuno, HOpuii
I'puropreBuy OTIPaBUII MEHSI BBIBO3UTH OKOJIO JIBYXCOT CTYZCHTOB
opuauueckoro (Qakynprera i yOOpKH JIyKa B AJIMaTHHCKYIO
o0xacTh B ceno Maaii capsl.

Oto ObUl0 He o4eHb npocto. C OIHON CTOPOHBI, CTYAEHTHI,
KOTOpbIE BAAJIM OT POJUTENEH Benu cebs, MATKO CKa3aTb, OYCHb
cBoOoaHOo. C Apyroil CTOpPOHBI, PYKOBOJCTBO COBX03a PEAIbHO
TpeOoBaio 00ecIIeYnTh YOOPKY CeNbX03MPOTyKITHH.
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Mpsl mpoceimanuck o4yeHb paHo, B 5.30 yrpa. Hamo Obuto
00ecreYnTh OPraHu3alUI0 TOpSYEro 3aBTpaka, JOTOBOPHUTHCS O
npuessic TPaHCIOpTa, pa3OyAWTh CTYJCHTOB, NPOBECTH 3apSAIKy
W yTPEHHUE CAaHUTAPHBIC NPOLEAYPHI, 3aTeM O0€H, 3aTeM Y>KHH.
U B xonHue pabouero AHs HaI0 ObUIO CO CTyJIEHTaMH METh NECHHU,
OPTaHU30BBIBATH IOCYT U €LIE CICANUTH 3a UX JUCLUILTHHOM.

B 10 Bpems He Ob110 MOOHIIBHOM CBA3H. A TOM, YTO IPOUCXOAUT
B CEJIbCKOXO3sIIICTBEHHOM o0Tpane, Opuit I'puropeeBus mnomyyan
nHGOPMAIMIO, KOrZa s pa3 B HENENIO BbIE3KaJl Ha IJIAHEPKY B
Lentpanbuyto ycanp0y coBxo3a. [lockonabky paboune OTHOLICHHE, a
U B LIEJIOM OPraHM3aLusl CebCKOXO3IHCTBEHHBIX paObOT ObLIO 1EJIOM
XJIOMATHBIM, BO3HHMKAIU U TPEHHS C PYKOBOACTBOM coBX03a. OauH
pa3 B uetBepr IOpuit I'puropseBus npuexan K HaM ¢ IMPOBEPKOU U
ocraycs Ha 1enblx aBa qHsA. OH Tak ke mpoceimaics 5.30 yTpa, Bech
palounii AeHb HA HOTax, U KOTJa yexaj BUAHO ObUIO, YTO OH yexkal
¢ pagocTthto. OH caamics B MallWHY, MOXJIONAJ MEHs IO IJedy U
ckazan: «Huuero, [laynet, Thl MOJIOI0H BBIACPKULIBY.

HezaBucumoctes Kaszaxcrana IOpwuii ['puropeeBnd BcTpeTmi
B Bo3pacte 68 jer. OTo OblT aOCOMIOTHBIM aBTOPUTET B OOJNACTH
IPaXIaHCKOrOTIpaBa, yYeHbI|, 3HAHUS KOTOPOT0 ObIIIM TAKHEOOX O JMBI
it (hopMupoBaHUsT MOJIOA0r0 HezaBucumoro Kaszaxcrana. Jlo 1993
roga Opuit I'puropseBnd paboTan Ha IOPUIUYECKOM (AKyIbTETE
Kas['V. B 310 Bpems moja ero pykoBOJICTBOM Oblla HadaTa paboTa
[0 HANKMCaHMIO MPAKTUYECKUM BCEX KOJEKCOB M 3aKOHOB B 00JIACTH
IPOXIAHCKOrO mpaBa. VM TPOEKTH BCEX 3aKOHOB IOCTOSHHO
00CYXIAJINCh CPEeIy IperojaBareieid U CTYJCHTOB IOPHIUYECKOTO
¢daxynbrera. @aktruecku HOpuii ['puropseBud yuun CTyICHTOB Ha
OCHOBE COBEPIICHHO HOBBIX 3aKOHOB M HOBBIX HOPMAaTHBHBIX aKTOB.
Taxke, ¢ ero HENOCPEACTBEHHBIM YydacTHeM OblIo pazpaboTaHa
Oosiee 50 OCHOBOMOJIATAIOLINX 3aKOHOJATEIbHBIX aKTOB, B TOM YHCIIE
mpoektel OOmieir m OcoOeHHOW wacTeil ['paxmaHCKoro Kojaekca
PecnryOnmku Kazaxcran.

OH SIBJISIICS WICHOM HayYHO-9KCIIEPTHOTO COBETA MO pa3paboTKe
HeiHe JneiictBytomeil Koncrutynun PecnyOmmkum Kazaxcran 1995
roga. B 1999 rogy Vkazom Ilpesuaenra PecnyOonmukm Kazaxcran
Bacun 10.I'. 3a 6onbime 3aciryru nepes pecyOauKon, 3HaYNTEIbHbIH
BKJIaJl B CTAHOBJICHUE M Pa3BUTHE Ka3aXCTAHCKOTO 3aKOHOJaTEIbCTRA,
pa3paboTKy U peann3aluio KOHCTUTYIMOHHOH pedopmbl B Kazaxcrane
Obu1 HarpaxxkaeH opaeHoM «Kypmer».
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B 1993 rony FOpuii I'puropsesud nepemen padorats B Kazaxckuit
rOCYJapCTBEHHBIH OpUAMYecKuil yHuBepcuTeT. Ho TBOpueckue
Hay4HbIe KOHTAKThl Y HAC POIOJDKAINCH IIOCTOSIHHO.

HaBocbMuaecsTunetnuil toounei s 8pyuwni FOpuii I'puropseBnay
ITouetnyro rpamoty oT umenu pykoBojctBa KasHY umenu Amb-
®dapabu, tae oH mpopaboran OGonee 30 yiet. MHe OBIIO TPUATHO
JOJIOKUTh €My, YTO s HE TOJBKO WAY MO €ro Jopore, HO M CTail
JEKaHOM 1opuandeckoro ¢axyiabrera. OCcoOCHHOCTh 3aKII0YACTCS
B TOM, 4TO 51 U FOpuii ['puropbeBud, Mbl 00a pOIWINCH B OAHOM U
TOM € MaJeHbKOM YKPanHCKOM ropojike ApremMoBcke, Ha [lonbace,
TOJIbKO € pa3Huleid B 40 net.

Ceernas nmamsate Bam Opwmii I'puropeeBnd, Bel HaBcerga B
Halmx cepauax!

b.A. ’Kanoapoex

Yuabl ¥Yera3 Typadsl...

Kyni keme rana cuskThl efi. MiHe, KO3/l amIbIT-»KyMFaHIIA
JKUBIPMa KbUTIAH YaKbIT ©Te WIFBINTHL: 2004 KbUIABIH 5 Kapaliachl.
Baiinaybl k0K OasHCBI3 FYMBIp caiifa KyjlaraH CyJail CBIPFBIII ©Te
Oepeni exen. Kanaii OiTkeHiH Oalikamaii a KanacklH. MEHiH o3 eTKelli
OTBIPFaHbIM, YJbl ¥CTa3bIMbI3 — 3aH FBUIBIMJIAPBIHBIH JIOKTOPHI,
npodeccop bacun IOpwuii ['puropresuy >xailisl.

Xorappina aTanran KyHi eMipaeH o31bel. ComaH O6epi 01 KiCiHIH
OPHBI OMBLIBII, TOJIMA TYP, OUTKEeHI ©31HIH 3aH CaIaChIH/a KOIITETCH
FBUIBIMH MYPACBIH KaJABIPABI. OMip >k0JbIHA Oip COT YHIIII Kapacak,
TYHBIT TYPFaH OKUFaJlap MEH MOH-Kaiap.

bip mamacein aiita kereitin. Kasipri Ykpaumna men Peceit
apachIHJIaFbl OOJIBIIT )KaTKAH KaH Teric MaiiiaH xepinne, Jlonbaccra
(om ke3me oHBI KiM OinreH?!), HaKTHI aiTcak, JloHEIK OOJBICHIHBIH
ApTteMOBCK KanacblHAa, 1923 >xkpuiablH 28 HaypbI3bIHAA AYHUETE
kenreH. 1941 xpiapH 21 MaychIMBIHIIA MEKTETITI 0iTipe caabIChIMEH
COFBIC OACTaNBII, TAHKTHI YPBIC KOJIBIH OTTI.

Anraii enkeciHiH PyOIOBCK KalachIHAAFbl OCKEPH YUHIIUIIE
KypcanTsl, llpubantuka, JleHWHrpan maiinaHmgapeiHIa AaTKBIIITap,
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OJlaH KeWiH TyJeMeTHIIep POTACBIHBIH KOMaHIUpPl  OOJBII
TaraibIHIaJIa Ibl.

Tank apTTa KajaraH ThUIFa Kapail *bUDKbLAbL. [llalikacra oHBIH
3eHOIperi >kapaMchbI3 OOJBIN iICTeH NIBIKKAH OONIaThIH, OHBIH YCTiHE
KBIFBUIFAH YCTIHE JKYIBIPHIK OOJBIT OK-I9pi J€ TayChUIBI, TEK KYpici
FaHa TOKTaFaH oK. JKapaibl xaybIHTepiep TaHKiHIH YCTiHEe OpHaja-
CBITI, MEIUIIMHANIBIK OaralbOHFa JKETKi3lryre THic OomathiH. bipak
oCKepH TarIelp Tparenus naierHganbl. lllerinin 6apa xaTkaH HeMic
OeJriMIeci KEHET TaHK KOJbIHAA maiina Ooimbl. TaHK Tikejiel cHa-
PSAATHIK COKKBIFa TOTET Oepi Ae, KopliayFa TYCy KayliHeH KYThUIIbI.
Bipak oHBIH YCTiHETI J)KapallaHFaHIap CHAPSATHIH COKKBICEIHAH JKep-
re YIIbII TYcTi. AybIp skapajanfa ara jeiirenant 0.l bacun anapia
aia OeniriMeH YCTaTKbIIKa OaillaHFaHIBIKTaH, aMaH Kamasl [1, 93
0.]. by maiinanma 6onran KyHaepiig Oip FaHa 330461 1946 KbUThI
KalluTaH MISHIH/Ie 9CKEPH JKOJIBIH asKTaIbl.

Kazakcranra kelin KeyeliH JereH )Kocmap YIII YbIKTaca TyCiHe
KipMereH. AnMarbiFa KeJil OpHaNacy[bl HICIIKEH OMip TaFIbIphI
— OJ asK acThIHAH IIBIKKAH OTOACBUIBIK KaFAaibl. OMIpIIIK jKapbl —
WNuna IlerpoBHa (KempoBanwiH) bacwHaHbIH AnMateiia TYpaThIH
OKeci KaWThIC OOJBIN, aHACHIH JKaJFbI3 KajJblpa ajiMaraH/IbIKTaH,
10.I'.bacun oTbackiMeH MeKeHiH aybICThIpasbl. JKac KiriT o Ke3zie
OMIpiHiH asFbIHA JCiiH AJMaThIIa KaTaThIHBIH OinIiMe AeceHismri?!

ATnMaTBIIaFbl COJ Ke3/IeT1 3aH WHCTUTYTHIH €Ki )KBUIIBIH iIIiHIe
xenen (dKCTepHMEH) y3aik Oitipeni. OckimaH KeliH xac bacMHHBIH
OMIpiH/IeTi €H MaHBI3bl, €H MOH/[i, €H KBI3BIKTHI Ja, MAHCAITHI J1a
Ke3eHi 0oiabl. AWTBUIMBII Ke3ne ¥YCTa3 MBIHJAaraH 3aHrepliepi
TopOueneni, 6acka >KOFapFbl OKY OPBIHJAPBIHBIH, 0acKa arbIMJIaFbl
1O.I'. bacuHHBIH AopicTepiH THIHAAayFa KEJIeTiH.

IO.I'. bacuHHBIH arbl KEHIHEH TaHbIMall — OI3MIH eMI3IiH
TYPFBIH YH KYKBIFBIHBIH, KYPJIENi KYPBUIBIC MPOOIeMaIapbIHbIH KoHE
T.0. MaitTaaMad MamMaHbl. OKbIpMaHIapFa TONBIK TYCIHIKTI 00Ty YIIiH
€H oyelsi aiiTa KeTyre MiHACTTIMIH: OJ — YCTa3/blH FHUIBIMHA KOHE
[IE€1ArOTTHIK YKOJIBI.

On xon eTkeH faceipna, KeHec OnmarblHBIH IypKipen TypraH
3amaHbIHIA Oactanmel. KanmunmatTeik mucceprammschiH «Kypmemi
KYPBUIBICTaFbl MEpIITrepilik KeJiciMi» TakbIpblObiHA 1954 KbUTHI
KOPFaJIbl, aJ1 JOKTOPIIBIK AopekeciH « KeHeCTiK TYPFbIH Yii KYKBIFbIHBIH
npobieManapb TakplpblObiHa 1964 Jlennnrpanra (kasipri — CaHKT-
[leTepOypr) anmsl.
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IO.I''bacuHHBIH FBUIBIMFA CiHIpreH eHOeriH MeHIH TaFbl
O0ip ¥Ycra3eiM, ¥aTTHIK FhUTBIM AKaJEeMUSICHIHBIH aKaJeMHUT1
M.K. CyneiimenoB: «bymap 3epTrey yIIIH 0N KICiHIH CYHIKTI
TakpIpeITapel  OonareiH. lOpuit I'puropeeBnd oman 0Oacka ga
KONTETeH TaKbIPBINTAP/Ibl 3ePTTEYMEH aifHaIbICTHl. MiHe, OJap/IbIH
KeuOipyyepi FaHa: a3aMaTTHIK KYKBIKTHIK KaThIHACTap, MOMIJenep,
3aHIBI TYJIFAJap, a3aMaTThIK KYKBIKTapbl KOpFay, MEMJICKEeT
a3aMaTTBIK KYKBIKTBIH CyOBEKTICI peTiHzme, JXapus JKOHE JKeKe
KYKBIK, KYHJBI Kara3Jgap, MEHIIK KYKBIFBl JKOHE KONTETeH TOJIBII
JKaTKaH 0acKa Ja )KyMbICTap... ¥ UbIMIACTHIPBIUIFaH OapiIbIK FEUTBIME
JKYMBICTap, OapibIK FRUTBIME KoH(pepeHuusutap Opuii ['puropreBud
BacuHHBIH aTBIMEH OaiJIaHBICTBI OOJIIBDY — JICIT aTan eTKeH [2, 42 0.].

Korapeina ailiteuirangapmen karap FO.I'.bacunublH  3aH
IIBIFAPYIIBUIBIK KACHETIH alTmail keryre OoJMainel. 3aHmap/isl
oinacteipbin jkacay lOpuil I'puropbeBHYTHIH KBI3METIHIH HETri3ri
OarbpITTapBIHBIH Oipi OOl Jen alTyra OoNafbl: ©TKEH FachIP/IbIH
ANIBICHIHIIIBI JKBUIIAPHl PECITYOIMKAMBI3IIBIH KOHE KAl OTaKTHIK
OipHerie 3aH koOalapblH JalbIHIAyFa KaThICTHL. OIapIblH imriHge
atan aitatein Ooncak — Kazak KCP-H AsamarTeik kojekci, Heke
xoHe otbacel Komekci, TyprelH YH KOJEKCi, COHBIMEH Karap
JKIIITBI OJJAKTBIK MEHIIIK Typaibl 3aHaapbl xxoHe KCPO azaMatThik
3aHHAMaCBIHBIH HETi3/1epi.

IO.I'.bacuHHBIH OMAKTHIK JOHE PECIyOJIMKAIBIK 3aHIapIbIH
yKoOaapblH kKacay TaKipuOeci KoHe jKaHbIHA €H dyelli IUBUIHCTIK
OarpitTarel  FaneiMaapabl  (CyneiimenoB M.K., [umenko A.T.,
Inusicoa K.M., XKanaiinapo U.O. 1.6.) TONTICTBIPY TOKCAHBIHIIBI
JKBIIAPBl TOYEICI3MITIH alFaH kKac MEMIIEKETIMI3IiH JKaHa YJITTHIK
3aH JKYHECiH KaJbITacTBIpyFa CENTIriH THTi3ai. EremeHmik anran
AJFaIIKbl OH JKBUIABIK 3aH YKOOACBIH Kacayaarbl KalipaTThl JKbUIIAp
OOJIIBI.

Tynreimn pet 40-H aca 3aH xo00ackl TalbIHIANBIN, OHBIH 38 3aH
YKOHE 3aHJIBIK KYIITi Oap Mpe3nuICHTTiH )KapIIbIFbI PETiH/Ie KaObLUTIaHBbII,
icke Kocwu1nbl. JKammer anranaa, FO.I'.bacun mer M.K.CyneiimeHoB
Oacraran nuBmiUcTep 60-H aca 3aH )K00ACHIH JTalibIHIayFa KAThICTHI.
OHblH iIIiHAE€ MEHIUIK Typasibl, KICINOPBIH Typaibl, MIETEIIIK
WHBECTHIIHSTIAP TYPaJbl, KEKe KOCIMKEPIIKTI KOpray >XKoHE KOJIaay
TypaJbl )koHe OacKamapblH aTan aTyra 00ajbl.

1O.I".bacuH ka3ipri KoigaHbICTarbl ATa 3aHBIMBI3IBIH KO0ACHIH
yKacayra aT caJbICThI, coll yIiH « KypMeT» oplieHiMeH MapanaTTaliibl.

46



ATanraH yIIaH-TEHi3 JKYMBICTapAaH KediH e ¥ cra3 KbI3METiH
TOKTaTKaH oK. Ka3zakctan PecnyOnmkachiHBIH —~ A3aMaTTBIK
KOJIEKCIHIH 00achlH jKacayJarbl eHOETiH epeKie aTan OTyIl JKeH
KepJIiM, OUTKeHI1 0J1 Kici OYJI )KYMBICTBI OPBIH/IaY — OMIpiHiH €H 0aCThI
ici men ecenrteni. by Kypaeii »KyMBICTBI aObIpOWMEH aTKapy YIIiH
YKYMBIC TOOBI KYPBUIJIBL.

bipnen aiita xety kepek: FO.I'. ;xyMbIC TOOBIHBIH >Kyperi OOIbI.
Byn dakTiai TONTHIH JKeTeKImrici Mg, Mylienaepi Ae OYTiHTi KyHTe
JIeHiH MOMBIHIANIBI, OUTKEH] )KO0aHBIH op HOPMACBIHBIH Oip ae Oip
Maceneci YIel ¥ CTa3Chl3 TAKBUIaHOAFaH, ')Ko0ara OarbIT-0aFapiamMa
Oepin oteiprad. JKaHa A3aMaTTBIK KOJEKCTI MailblHAAy YIIiH
bareic EypomanbiH 03bIK MemiekeTTepiHiH (Ppanmus, ['epmanus,
Hunepnannger xoHe T.0.) a3aMaTThIK 3aHHAMachlH 3epTTered. Cou
3epTTEYAIH HOTIXKECiHAe Oi3/liH OTaHIBIK KOJEKCiMi3re OoJaliarsl
30p mporpeccuBTi HopMayap eHii. OfaH Jonesl — MEMJICKETIMI3iH
Oacka  KemTereH 3aHJapbIMeH  calblcThipFaHga  KasakcraH
PecniyOnukachiHBIH A3aMaTTHIK KOAEKCIHIH OapibIK HOpMaiapsl
JepIIiK KyHi OyTriHTe JeiiH KONIaHbICTa.

¥ne1 ¥cra3abpl ©TKEH KE36HMEH alTy KUbIH, opuHE. [lerenmen
ONl KICiHIH apThIHAAa KajJFaH opacaH 30p CHOeKTepi emmeiini,
CTYJCHTTEp/IeH OacTan FaJbIMIapFra JIeliH oJap/bl OKBII TaHBICYa,
3epTTeyIepi Kaiaracysa...

TaiinananpliIran KaiiHap Ke3jep Tizimi:
1) «Kazak ynusepcureti» razeri, Ne 5 (1198), 25 naypsiz 1983 xbur;
2) bacun.-Anmars, 2008, 160 6.

C. Tvinvroexos
HIskipTTep skyperinaeri ycras

JKacaran wri icTepi yakpIT ©TKEH CaWbIH >KapKbIpail TYycCeTiH
anamaap 6osaapl. Onap spnaiibiM 6i306eH Gipre cusakrel. FOpwuit [pu-
roppeBud bacuH HarbI3 OChIHIal Tyiara OonraH. MeH OHBIMEH 3aH
(bakynbTeTiHIH CTyAeHTI OONFaH Ke3/le TaHBICTHIM, OJI ajjIbIMJIa
KaH JyHueci Oal, opi a3aMaTThIK OOJIMBICHI 30p TYJIFa pETiHAC
tabMan oonasl. FOpuit ['puropseBuy, o xe3ae GakynpTeT IeKaHbl,
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MeHi 102-TonThIH cTapoCTachl €TiM TaralbIHAAIBl. YJTepiM MeH
cabakKa KaThICy yaWbIMBIMEH KaTap MaFaH CEHIll TarChIPBUIFbIH
KypCTacTapbIMHBIH pPyXaHH ©CYiH Kajaranay MiHIeTi )KYKTEJ/Ii.

On xe3nme, Oizmep «OKeri My3a KOFaMBIHBIH» MOCIUXaThIHA
KaTBHICTHIK )KOHE XOPJIa 6JIeH alTTHIK. O3iMe apThIIFaH OCBIH/Ial YIIKeH
CeHIMJII aKTayFa KYJIIBIHBICIIEH KipicTiM. bopimi3 oH mbIpkajbIk!
JlexaHHbIH Oi3/leH MOJCHHMETTI ajamjaap jKacayFa KaHIIAIBIKThI
TaJIBIHFAHBIH KOTI JKbUIaH KeHiH TYCIHIIK.

OnbiH opOip amaMHBIH IOIKI OJNEeMiH Kepilm ce3y KacHeri
adpeIKIIa efi, OYHBI O AaspllaraH JAapbIHABI HISKIPTTEPiHIH V34K
eHOekTepi alirakTaiibl. OHBIH XKETEKIIITIriMeH 3 TOKTOPJIBIK JKoHE
12 KaHIUAATTHIK AWCcepTanus Kopranapl. OJapIblH apachlHaH
npodeccop, 3.F.4., A. I'. Jlunenkonsl (3aHTaHy aKaJIeMHUSICHIH
— «Oginer» >KOFapsl KYKBIK MEKTeOiH KypylbuiapablH Oipi,
Kazakcrtan PecmyOnukace! xaHa a3aMaTTBIK 3aHHaMachl OOWBIHIIIA
FBUTBIMH )KYMBICTapIbIH aBTOPHI), 3.F.K., ¥ 0aigomia CTaMKYJIOBTHI
(Kazakcran PecrryOnukacsl KOHCTUTYIHSUTBIK KEHECiHIH MyTIeci),
3.F.K., Paiixan JlocanoBansl (agBokatr, Kazakcran PecmyOnukacer
[Ipe3uneHTinig JKAHBIHIAFbI Anam KYKBIFBI JKOHIHIIET1
komuccusHBIH CapanTtamMa-KOHCYJIbTATUBTIK KEHECiHIH MyIieci),
mpodeccop, 3.F.1. Kaceim MoyneHOBTI (FBUIBIM CallaChIHIAFbI
III. YonuxaHOB CHIMNBIFBIHEIH Herepi, Kasakcran PecmyOmukacs
[MapnamenTi MaoxiniciHIH FBUIBIMH-KOHCYJIHTATHUBTIK KEHECIHIH
MYIIIECi) LITHITATIICH aTal eTyre 00Jabl.

10.T".bacun, ycra3 perinne, y3ak *KOJIAaH 6TTi, 3aH MeKTeOiH/I¢e,
OJlaH KEeWiH 3aH WHCTUTYTBIHJA OKBITYIIBUIBIKTaH Oactambl. O
KBIPBIK JKbUT O0tbl On-Dapabu ateiHgarsl Kaz¥y kaOeipraceiHaa
THIHBIMCHI3 eHOeKk eTTi (on yakbiTTa KupoB ateiHnmarer KazsMYV),
ACCHUCTEHTTEH OacTam JeKaHfa JEWiHTi OapiblK OacmaijgarblHaH
oTTi. OH *XbIN y3imicci3 aexaH Oosabl. OHBIH JIEKaHIBIK KbI3METI
MEHIH CTYJIEHTTIK bIJIapbIMMEH TYCIIa TyC Kelni. Jlekanarra yur-ak
aJlaMHBIH KYMBIC icTereHi ami ecimae — lOpwuit ['puropreBuu bacus,
JeKaHHBIH opbiHOacapbl Kammmonna XanmukoBud XalliKOB IKoHE
JICKAaHATTaFbl JKAIFBI3 JKa3y MEXaHHWKAIBIK a3y MaIluHKACBIHIA
KyKarrapael OacaTelH omickep — TarbsiHa lBanoBHa Kupuenko
OOJIIBI.

bizgep, cTyneHTTep, apMusAmarbl KbI3METTE TaXipuOeMi3
oonranapikrad FO.I'. bacunmi, oHBIH MalimaHrep OONFaHIBIFBI YIIiH,
alpbIKiIa KypMeT TYTThIK. 1941 — 1945 xeinaapel on Kenec Apmusi-
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ChIHIIa OOPBIIIBIH aTKApAbl, KaH MalgaHna COFBICTHL. 1941 >KBUIIBIH
TaMbI3bI MeH 1942 HaypbI3bI apanbiFbiHAa PyOIIoBCK JKasy ackep ydu-
JUIIECiHIH KypcaHThbl 00m/b1 (AdTaii enxeci), 1942 XbUIIbIH HayphI-
36l MEH 1943 XpUIABIH Ka3aHbl apajbIFbIHAAa — B3BOATHI, apThIHIIA
Bapnays sxasty ockep yUMIHIIECiHIH KypcaHTTap pOTachH OacKap/bl.
1943 sxxpuret bacun bipini banTeik karanaybl Maii faHbIH/a ATKBIIIITAP
potaceiH Oackapnel, JIeHWHTpaj MalaHBIHBIH TaHKiHI JKOSTHIH
MBUITBIK, JKOHE ITyJIEeMETTep POTACHIHBIH KoMaHmupi Oonasl. CoFbic
KAMBUIApbl Ke3iHnme ymr per >xapaiadnsl. CorbicTeli JIeHWHTpan
MalIaHbIHIa 0aTaahOH KOMaHAUPIHIH OpeIHOAacaphl OOJBIN asiKTabl.
1946 >kpUTBI KaIUTaH IIEHIHAE elre OpalIbl.

IOpuii I'puropreBuy bacuH a3aMaTTBIK KYKBIK CallaChIHAFbI
IIOKTBIFEI OMIK KociOM MamaH, fraiabiM Oomael, «KeHecTik
TYPFbIH YW KYKBIFBIHBIH MNpoOiemManapel» TakblpelObiHa JIMY-ne
JOKTOPIBIK JMCCEPTAMACHIH Kopraabl. KemrereH Xorapel OKY
OpBIHIApbIHIA, Tek KazakcraHga FaHa eMec, a3aMaTThIK KYKBIK
OOHWBIHINIA KaHAWAATTHIK JKOHE JOKTOPJBIK AMCCEepTAIHSIIapIbI
KOpFay JKeHiHJeri (MaMaHIaHJBIPBUIFAH, JTUCCEPTAIUSIIBIK)
FBUTBIMH KeHecTepAiH wymieci Oonasl. 1970-1992 sxpuinapsr
mpodeccop bacmr  ToMmMck  MEMIIEKETTIK  YHUBEPCUTETIHIH
YKaHBIHJIAFBI AUCCEPTAUSIIBIK KEHECTiH, Ka3ak rymaHUTapIIbIK-3aH
yausepcuteti (KazM3YV), «Oainer» 3A-)KKM KypFaH ZOKTOPIIBIK
OiprmeckeH auccepranmsuiblk KeHecTiH, KasM3VY werizinge Kazak
aKaJIeMUSIIBIK ~ YHUBEPCUTETIHIH, KeliHHeH KasM3V-ma xoHe
«Ominer» 3A-)KKM-ne con mamaHApIKTap OOHBIHINA OipiecKeH
KEeHECTiH, billlkekTeri AuccepTanusuIbIK KeHeCTepAiH MyIeci 00 Ib.
Opuit ['puropseBuu opnaiibiM OenCeHAl a3aMaTTBHIK KO3KapacThl
ycrauael. On y3ak xpurmap Ooiiel Kazakcran PecmyOmmkachr
[MapmamenTi MeH YKIMETiHIH FBUIBIMH KOHCYJBTAHTHI OOJIIEI.
KypTImbUIbIK  OHBI  FHUIBIMH-KOHCYJBTAUSIIBIK ~ KEHECTEP/IiH:
Kazakcran PecnyOnmkacel KOHCTUTYIHSITBIK COTBHIHBIH, JKOFapFel
COTTapbIHBIH, JKOFapFbl TOpEeNiK COTTApBIHBIH JKOHE ©3Te [e
MEMJIEKEeTTIK OpraHJapIblH MYIIECi peTiHe TaHUIBI.

I0.T''bacun Ilapmx xanbikapanslk Tepemirinae (1998, exi
pet), CTOKronpM cayna TanaTachlHBIH TOPENiK HWHCTUTYTHIHIA
(1999), BamuarTon (2000) Teperik cOThHIA Ka3aKCTaHABIK KYKBIK
OOWBIHIIIA JKETEKII Capariibl OOJIIbI.

HOpuit I'puropeeBnu Kazak CCP A3zamaTTBIK KOJEKCiHIH
(1963), Heke xoHe oTOacwl Typanbl konekciHiH (1969), TypreiH
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yi xonekciniH (1983), coHgali-ak MEHIIIK Typajbl )KaJIbIOIaKTHIK
3agmapaeiH - kobamapeiH  (1990) xone KCCP  azamatThIk
3aHHaMachIHBIH HerizaepiniH (1991) xobamapeiH  a3ipieyre
KATBICTEI.

[Ipodeccop bacuuHiH 6iiMi MEeH KBI3MET TaXipubeci, acipece
Toyenciz mMemiekerTiH — Kaszakcran PecrmyOnnKachIHBIH alFalIKel
OHKBUIABIFBIH/A aca KaXKeT OOIIbI.

Opuit I'puropseBuu 40-tan actaMm 3aH >x00ajapblH 93ipiey
YKOHIHET1 )KYMBIC TOOBI TOparachIHBIH OpbIHOacapsr 60mabl (1992-
1998), onapasiy 38-1 Kazakcran Pecriyonukacs! [IpesuaeHTiniH 3aH
Kymri 6ap 3aHmapel MeH JKapibIkTaphl peTinae KaObuinanael. 60-ka
KYBIK 3aH j)K00aIaphiH, Kogekcrepai, Kasakcran PecriyOnukachIHBIH
KoHcTuTyIUSCHIH 93ipeyre KaThICTHI.

Omnapneig aca MaHbI3AbLIAPEI — Ka3zakcTan PecnyOnukachiHBIH
A3amaTTBIK KOJEKCTepi (Xaumbl JKoHE Herisri OemiMpaepi),
JKEKEe KOCIMKepJIiKTI Kopray KoHE KOJay Typallbl, IIeTel
WHBECTHIIMSIIAPHI, KEP, MYHAH Typajbl, )Kep KOWHAYBI KOHE Kep
KOWHAyBIH Taiianany, >KeKeUleNeHipy, OaHKPOTTHIK, HIIOTEKa,
KBUDKBIMAWTBIH MYITIKTI TIpKEY, TYPFBIH Y KATBIHACTAPBI, IIIEKTEY T
YKOHE KOCBIMIIIA CEPIKTECTIKTEDP, KEeKe KICIMKEPIIiK Typaibl 3aHaap
KaOBLUIOAaHIbL.

Kazakcran PecnybOnukacet KOHCTUTYHIHMSICHBIHBIH —allFalIKbl
MOTiHIH a3ipney kesinme Opuii ['puroppeBnu bacun Kazakcran
Pecny6imkachr [IpesunenTinig JKaHBIHIAFbl Capanrama-
KOHCYJBTAIMSUIBIK KEHECTIiH Myleci Ooymbl. ATalMBIII OpraH
Kazakctan Pecmybnmukacel KOHCTUTYIUSICHIHBIH *aHa K00AaChIH
OYKIIXaNBIKTHIK TaJNKbLIAy OapbICBIHAA AaWTBUIFAH ECKepTIenep
MEH YCBIHBICTapAbl Kapam KOpeITBIHABIIAAB (1995). FO.T.
BacuH a3zaMaTTBIK KYKBIK CajachlHIIa CTYACHTTEPre OT€ KakeT
MOHoOTpadusIap MEH OKYy KYpalJapblH TalbIHIa bl

Opuit  TI'puroppeBuu  —  300-meH  actaM  FBUIBIMHU
»KapusutanbIMHBIH aBTOpBl. «KCPO-marsl conmanusmai KypyIbiH
KYKBIKTBIK Macenenepi» (1960), «KeHecTik TypFbIH Yii KYKBIFBIHBIH
Mmacenenepi» (1963), «KeHec a3amaTTapbIHBIH TYPFBIH Y KYKBIKTAPHI
Typainsl (1966, TeHaBTOpIbIK.), «KCPO-1arsl Kypaenai KypbUIbICTHI
KYKBIKTBIK ~ pertey» (1972, teHaBTOpiabIK), «CoBXO3IapablH
IapyambUIblK ~ KaThIHACTaphlH  KYKBIKTBIK — pertey» (1972,
TeHaBTOPIBIK), «Kazak CCP-inzeri a3amMaTThIK KYKBIK» (1978-1980,
TEHaBTOPJBIK), «OTOACHITBIK KYKBIK» (1984, TeHaBTOpIBIK) «Kazak
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CCP A3samarThiKk KoaekciHe TyciHikreme» (1990, TeHaBTOPIBIK),
«HapbIk SKOHOMUKACHI KarIaWbIHAAFbl OW3HEC TEH KOCIMKEepIiK
Heriznepi» (1993, tenaBropineik), «KazakcTan PecnyOiukachiHBIH
A3aMaTTHIK KojekciHe TyciHikteme» (1994, TeHaBTOPIBIK)
Kazakcran PecmyOnukachiHbIH A3aMaTTBIK Kopekci» (JKammsr
OemiM): TyciHikremenep» (1998, TeHaBTOPNBIK), «A3aMaTTHIK
KYKBIK» (1999, 2000, 2002, TeH aBTOPIBIK), A3aMaTTHIK KYKBIK
FRUTBIMBIHBIH Kazakcranma KaneiTacy Tapuxbl €HOCKTEpiHIH aB-
topel. [Ipodeccop bacun «Hayunbeie Tpynasr «Amunet» (1997 x.
bactan), «IIpaBo u rocyaapctBo» (1997xk. Gacram) kxypHanImapsi-
HBIH peJaKIus allKachIHBIH, «[IpenpruHIMAaTeNb U TpaBo» *KypHaIbI
peIakuusIIbIK KeHeciHiH mymeci 6onran kezne (1999 x. Oacram),
opIaibIM, JTaUBIKTBI MaKalaJap.IblH KbUIIaM JKapHUsUIaHybIHA JKOHE
FBUTBIMHY JKYPTIIBUIBIKTEIH UT1TITiHEe alHaTybIHA Oap KYIIiH cajabl.

HOpwuii ['puropreBuu Kazak CCP FeUTBIMBIHBIH €HOEK CiHIpTeH
KaiipaTkepi ararpiHa o0A€H JalbIK Oosnbl. OHBIH MEMIICKETTIiK
MapanaTapblHbIH apacbiHna — Kenbem XKynasz opaenin, 1-mri
nopexeneri Otan corbickl opaeHiH, «Kypmer» opaenin (1999),
0acka Ja MefaiapblH, MapanaTTapblH aTayFa 0OJIajbl .

Anaiina, ycra3 ymiiH Mapamar — OyJl OHBIH IIOKIPTTEpiHIH
YMBITIIAYBI, OnapiabiH Kanbinracybl. llpodeccop HO.I'. bacuuHig
100-XBIIABIK MEPEUTONBIHBIH KYPMETIHE OHBIH IISKIPTTEpi MEH
i30acapiapsl FRUTBIMHA KOH(DEpEeHIUsIIap, €CKe aly KYHJAEpiH >KoHe
Oacka mapanapibl OTKi3y/Ie.

¥ cra3apl KYpMETTel KoHEe alFbICTap aifiTa OTHIPHII, KyaHbII TIeH
0aKpIT KYIIaFbIHA OOJICHII, OCHI Tay TYJIFaMeH KaiTa jKy3JecKeHaen
00J1achIH, OJIaH ajap TarJILIMHBIH MOJI eKeHiH ce3eciH. backanapmen
karap On-Dapabu aTeiHAaFE Ka3ak YITTHIK YHUBEPCUTETIHIIE, OHBIH
pexropsl (backapma Teparacel) npodeccop XKanceitit KaHnceiiTynb
TyiiMeOaeBThIH OacTaMmIbiIbIFbIMeH 2023 KbUIIBIHBIH 31 HaypbI3ga
npoteccop FOpus ['puropeeBry bacunmi ecke amy KyHi ©TKi3inei.
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A.b. Kanabunosa
Bocnomunanusa o bacune 10.T.

bacun IOpuii I'puropseBuy BhIgaromascs JUYHOCTh U YUEHBIH
koHa XX — Hauanma XXI Beka. M ato Oe3 npeyBennuenus. Kpome
TOrO, OH OBUI yHHKalbHBIM menaroroM. Korma s oOywanace B Ka-
3axckoM TocynapctBeHHoM yHuBepcurere (Kas['HY), muHe mo-
CYACTJIMBUWIIOCH CIyIIaTh €ro JIEKIMH MO CIELUKypcy NO TpakIaH-
ckomy mpaBy. Cpenn OOJBIION IUIESABI MpenogaBareneid, 0coObIM
obpaszom Beinensuics FOpuit ['puropeeBuu. Brinensmcs oH, mpexiae
BCETO0 CBOEU CKPOMHOCTBIO M KOMOPOM, HECMOTpPsS Ha TO 4YTO BO
BpeMsl NpenoAaBaHud B YHHMBEPCUTETE OH YyXK€ MMEJ J0CTaTOYHOE
KOJINYECTBO MyOIMKaluil 1 ObLT U3BECTEH CPEIH YUCHOTO COCTIOBHSI.
OpnHako 1t Hac, CTYIEHTOB, OH BCeraa OblI OYEHb MPOCTHIM H, B TO
JKe BpeMsl, yIUBUTEIBHO TOCTYITHBIM TpenojaaBaTeneM. B oOmieHnn
C HUM HHUKOTJa He BO3HHMKalo HHUKakux OapbepoB. Korma HOpumii
I'puropbeBuu B paMkax TUCIHMILIMHBI paccKa3blBajl HaM, YTO TaKoe
COOCTBEHHOCTb, apeH1a, 00CYK/1aJl C HAMHU BOIIPOCHI KOPIIOPATUBHOTO
MpaBa, OH BCerna yMesa HaWTH JAOCTYIHBbIE U OY€Hb MPOCTHIE CIIOBA,
KOTOpBIE OYKBAJILHO BITUTHIBAJIMCH HAIIUM CO3HAHUEM.

Opuii ['puropseBud ObLT HE U3 TEX MpenojaBareiel, KOTOpbIe
MIPOCTO MPHUXOAWIM Ha JEKIUIO M BBIYUTHIBAINA CBOM Marepuan. OH
JKHJT CBOUMM JISKIUSIMH. KaxIp1id, KTO HMeN BO3MOXKHOCTb OBITH €T0
YUEHHKOM, OnarojapeH cyap0e 3a TBOPUECKOE COTPYAHHUYECTBO C
3aMeyvaTelbHbIM, YMHBIM, JOOPOIYIIHBIM, TOJIEPAHTHBIM YEJIOBEKOM,
B KOTOPOM TapMOHHUYHO OBIJIM COCAMHEHBI BBICOKUH MeAarorniecKuii
MpoeCCUOHANN3M U MYIPOCTb.

Opuit I'puropbeBnuy BHEC HEOLIEHHMMBIM BKJaJ HE TOJIBKO B
npaBoByroHayKy KazaxcraHa, HOMBKa3aXCTaHCKOE€3aKOHOTBOPYECTBO.
Ero wuMsg BhucaHoO B MCTOPUIO Ka3axXCTAaHCKON IOpUAMYECKOU
Hayku W oOpasoBaHusi. OH OCHOBOIIOJOXHHK OTEUECTBEHHOM
nuBUIMcTHYecKoi mkoubl. FOpuii ['puropseBuy bacun, HecoMHEHHO,
Bomen B wuctopuro KazaxcraHa Kak OJMH M3 CaMbIX SIPKHUX
yueHbIX. FOpuit ['puropbeBud yyacTBoBajl B pa3padOTKE MPOEKTOB
I'paxnanckoro koaekca KazCCP, Koxekca o 6pake u cembe KazCCP,
Kununraoro konexca Ka3zCCP, a Takke MpOEKTOB OOIIECOIO3HBIX
3aKOHOB 0 COOCTBEHHOCTH ¥ OCHOB Ipa)KIaHCKOTO 3aKOHOAATEIbCTBA
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Coro3a CCP um pecnyOonmuk. Ero HecomMHeHHbIE 3HAHWS W TajaHT
ObUTH BOCTpeOOBaHbI B (JOPMUPOBAHUN CHCTEMBI 3aKOHOAATEILCTBA
He3aBHcuMoOro rocyaapcrsa PecnyOnuku Kasaxcran. IIpocdeccop
UMEeT ONpEICJCHHOEe OTHOUIeHHe K co3paHuio KoHctuTynuu
Pecnry6nuku Kazaxcran 1995 rona, v He TOJBKO.

Tanmant ydeHoro-megarora, HEHUCCSIKaeMoe TpyIoiaoOue u
TBOpYECKAsi SHEpPrus IO3BOJWIM €My JOCTHYb BBLIAIOLIMXCS
pe3yabTaTOB B MPOQPECCHOHAIBHON AEATENBHOCTH. 32 TOABI paboThI
B BBICIIUX IOPHINYECKUX YUeOHBIX 3aBeaeHusx Opuii ['puropbesuy
BOCIIUTAM  THICAYM W THICAYM  BBICOKOKBATH()UIIMPOBAHHBIX
CHELHUATUCTOB. Majo KTO M3 COBPEMEHHBIX IOPHUCTOB — HAYYHBIX
pabOTHUKOB, PAOOTHUKOB TOCYAaPCTBEHHBIX OPTAHOB HE SIBIISUICS ObI
yueHukoM fOpus ['puropseBuua bacuna.

B crpane B pamkax eXerogHbIX bacHMHCKMX YTeHMIt
MIPOIOJIKAIOT POBOANUTHCS MEXIYHAPOIHBIC HAyYHO-IPAKTHUCCKHE
koH(pepeHuur. CTyAESHTBI U MOJIOJbIC YUCHBIE €IMHBI BO MHEHUH, YTO
npodeccopy, AOKTOpy ropuandeckux Hayk HOpuio ['puropreBuuy
YAaJI0Ch MaKCHMAJIbHO pealu30BaTh CBOM MICH M KOHLEMLIHH O
CHCTEME TPa’KAaHCKO-IIPABOBBIX OTHOIICHHH B HAYYHBIX TPYAaX U B
3aKOHOTBOPUYECKON ACATEITLHOCTH.

CeroaHs Mbl, €0 YUEHHKH, IOMHUM €T0 KaK YeJI0BeKa, HICKPECHHE
MPEJaHHOIO HayKe M CBOEMY Jey, CHHCKABILIETO 3acily>KCHHBIH
aBTOPUTET CPEAM KOJUICT-yUCHBIX, INPAKTHKOB, PYKOBOIUTEIEH
Pa3IMYHBIX YPOBHEH BIIACTH, a TAK)KE YBAXKECHUE U IPU3HATEIBHOCTD
He TonbKo B Kazaxcrane, HO M AajieKo 3a ee IpeieiIaMu.

Bonpiioe npaBoBoe Hacieame OCTaBiIeHO WM. Bce ero Tpyzsl
OyAyT TNpOOIKAaTh HPUHOCUTH CBOHM IUIOJBI, MHOTAA HE3pPHMBIE,
HO OYEHb BaXKHbIC JUIsI BCeW ropuanveckoil Hayku. IloBTOprock, oH
BHEC HEOLICHUMBIH BKJIAJ B MPaBOBOE OOYYECHUE MOJOACKH, IEII0
IOPUINYECKOr0 O0pa30BaHUSI M CTAHOBJICHHS HAYKH IPaskAaHCKOTO
npaBa B Kazaxcrane.
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C. Toinvioexkos
YuuTesb KUB B yYeHHKAX

EcTb mrosin, mamMATh O KOTOPBIX HAJ0JTO MEPEKUBAET UX CAMHUX.
Kaxercsi, 4TO OHM TO-TIpeKHEMY C HaMH. TaKUM YeJIOBEKOM ObLI
IOpwuii I'puropreBnu bacun. S moszHakomwmics ¢ HUM, Oyaydu
CTyAeHTOM Iopdaka, HE NPEACTaBISS TOTO, KaKOM BEIMYMHBI U
KanuOpa uenoBek nepenao MHOW. FOpuit ['puropseBud, B TO Bpems
JekaH (akynbTeTa, Ha3HaumI MeHs crapoctoit 102 rpynmsl. [Tomumo
3200T 00 yCIeBaeMOCTH U MOCEHIAEMOCTH Ha MEHS ObLIa BO3JIOKEHA
00513aHHOCTD  CJIEOUTh, 4YTOOBI BBEPEHHBIE MHE OIHOKYPCHUKU
Ppa3BUBAIUCH JYXOBHO. B yacTHOCTH, 4TOOBI OHM ITOCEIIANH 3aCEAaHUS
«OO0mecTBa ceMu My3» M Iend B xope. ['opaplii okazaHHBIM MHE
JIOBEpUEM, sI C DHTYy3Ha3MoM B3suics 3a jaeno. [lemu Bce! Temeps,
yepe3 MHOTO JIET, s MOHUMAl0, KaK cTapaycs JeKaH cleiaTh U3 Hac
KyJBTYPHBIX JIFOJEH.

BooOmie, oH yMen BUAETh U YyBCTBOBATh Ka)KAOTO YEJIOBEKA.
JlokazatenbcTBO TOMY — TIOJATOTOBJIEHHBIE WM TaJaHTJIUBBIC
yueHuKkd. Ilog ero HayyHbIM pYKOBOJACTBOM 3allUIIeHO 3
JOKTOpPCKUX U 12 kaHauaaTckux auccepranuif. Cpenn ero yueHuKOB
MOXXHO OTMETHUTH Hpodeccopa, n.10.H. A. I'. lugenko (ogHoro us
OocHOBaTeslel AKaleMHH IOpUCIIPYIeHIIMY — Bricielt mKkossl mpaBa
«Anuner», aBTopa HayYHBIX pa0bOT MO HOBEWIIEMY TPakIaHCKOMY
3akoHomarenscTBy PecnyOnukm Kazaxcran), k.10.H. YO6aimymny
CramkynoBa (unena Konctutyumonnoro CoBeta PecmyOnukn
Kazaxcran), k.1o0.H. Paiixan JlocanoBy (agBokara, uieHa DKCIEPTHO-
KOHCYJbTaTUBHOTO coBeTa Komuccuu mo mpaBam uesnoBeKa IpH
[pesunente Pecnyonuku Kazaxcran), mpodeccopa, a.10.H. Kaceima
MayneHoBa (naypeata npemMun nMeHu Y. BanuxaHoBa B obnacTu
Haykd, uneHa HayuHo-koHcynsTaTuBHOTO CoBeta Maxunuca
[MapnamenTa Peciy6onuku Kazaxcran).

Kak nenaror FO.I'.bacun ¢popmupoBancs nocteneHHo, HaYnHas
C MpenoiaBaHys B IOPUANYECKON 1IKOJe, a 3aTeM B IOpunnueckom
nHctutyTe. COpOK JIET OH IJIOJOTBOPHO MpoBen B cTeHax KazHY
nMeHHu anb-DPapadbu (B To Bpemsa — Kas['V um. Kuposa), npomen
BCE CTYINEHH BY30BCKOH HMepapXMM — OT acCHUCTEHTa [0 JIeKaHa.
HexaHoM, KcTaTH, OH OBLT HecsATh JeT. Ha BpeMs ero nexaHcTBa U
NPUIIIACE MOM CTyJeH4Yeckue rojel. [lomHIO, B Nekanare paboranu
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Bcero Tpu uenoseka — FOpuit ['puropeeBuu bacun, 3amectuTenb
nexkana Kamumomma XanukoBud XanukoB M MeTOIUCT TaTbsHa
WBanoBna Kupuenko, nedyaraBiiasi JOKyMEHTbI Ha €MHCTBEHHOW B
JIeKaHaTe, MeXaHu4ecKoH (1), muurymier MalHKe.

Mpbl, CTyAEHTBI, Y KOTOPBIX OBLI OIBIT CIY)XOBl B apMHH,
ocobenno ysaxanu O.I'. bacuna 3a ero ¢ponToBoe mpouuioe. B
1941 — 1945 ronax oH cimyxwi B CoBeTCKO ApMHH, BO€Bal Ha PPOH-
te. C aBrycra 1941 roga mo mapt 1942 roma 6bu1 kypcantom Pyo-
IIOBCKOTO TIEXOTHOTO YYmiuIna (AnTaickuii kpaif), ¢ mapra 1942 no
oKTA0ph 1943 To/1a — KOMaH0BAJl B3BOJIOM, 3aT€M POTOM KypCaHTOB
Bapnaynbsckoro nexornoro yumnuma. C oktsops 1943 rona bacun
nomnan B JEHCTBYIOLIYIO apMHUIO, KOMAHIOBaJl CTPEJIKOBOH pOTOM
Ha IlepBom Ilpubantuiickom ¢poHTe, OBIT KOMAaHAWPOM POTHI
MPOTUBOTAHKOBBIX PYXeW U IyJeMeTHOH poThl Ha JleHHHrpanckom
¢dponTe. 3a BpeMst 00EBBIX JeHCTBHIA TpH pa3a ObUT paHeH. 3aKOHYILT
BOMHY 3aMecTuTeNeM KOMaHAupa OarasboHa Ha JIeHMHIpamckoMm
¢ponTe. emobmnuzoBaics B 1946 rony B 3BaHUM KalMTaHa.

HOpuit I'puropreBnu bacuH ObII, KOHEYHO, BEIHYANHIIINM
npodeccHoHaIOM B 00JacTH Tpa)KIAaHCKOTO IpaBa, JOKTOPCKYIO
oucceprannio Ha TeMmy «IIpoOieMbl COBETCKOTO IKMIIMIIHOTO
mpaBa» 3amutua B JII'Y. Bbul NOCTOSHHBIM YJE€HOM YUYEHBIX
(cmeunan3upOBaHHBIX, AMCCEPTALIMOHHBIX) COBETOB IO 3aLIUTE
KaHIUAATCKUX M JOKTOPCKHX IUCCEPTAlUil IO TPakIaHCKOMY
MpaBy BO MHOTHX By3ax, n He Tonbko B Kazaxcrane. C 1970 mo
1992 romer mpodeccop bacuH ObLT YIEHOM JTUCCEPTAIMOHHOTO
coBeTa Mpu TOMCKOM TOCYIapCTBEHHOM YHUBEPCHUTETE, UJICHOM
00BeANHEHHOTO AUCCEPTALIMOHHOTO COBETA IO 3aLIUTE JOKTOPCKHUX
ayuccepTanuii, co3ganHoro KazaxckuM ryMaHuTapHO-IOpUINYECKUM
yauBepcureroMm (Kas['IOY), AIO-BIIII «Anuner», Kazaxckum
akageMuueckuM yHuBepcuTeToM Ha Oaze Kas['MOVY, a 3arem —
o0bemnuéunoro cosera Kas['IOY um AIO-BIHIIT «Apuiaer» mo
TEM € CHEIHAIBHOCTSAM, WIEHOM OJHOTO M3 AUCCEPTALlMOHHBIX
coBeToB B bumikeke.

IOpuii I'puropseBud Becerna 3aHMMaN aKTUBHYIO IPaKJAHCKYIO
no3unuio. Jlonrue roael OH OBIT HAyYHBIM KOHCYJIBTaHTOM
[Mapmamenta  PecmmyOmmkum  Kaszaxcram u  [lpaBurtenbcTBa
PecnyOnuku Kaszaxcran. OOmmecTBEHHOCTh 3HaJa €ro Kak 4JeHa
MHOTUX Hay4YHO-KOHCYJIbTallMOHHBIX COBETOB: KOHCTUTYLIMOHHOTO
cyna Pecniyonuku Kazaxcran, BepxoBHbix cynoB Kazaxckoit CCP u
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Pecniy6nuku Kazaxcran, Beicimx apoutpaxkssix cynos Kazaxckoit
CCP u Pecnybnukun Kazaxcran u aApyrux TrocynapcTBEHHBIX
OpraHoB.

10.I'. bacuH BrIcTynan 3KCHEPTOM IO Ka3aXxCTaHCKOMY IIPaBy B
[TapmxckoMm MexIyHAPOTHOM apOuTpakHOM cyne (1998, nBaxkmbr),
apOutpakHoM HHCTUTYTe CTOKIOJBMCKOH TOProOBOM manaThl
(1999), B apbutpaxkuom cyne B Bammarrone (2000).

Opuit I'puropbeBuy yuacTBOBaJ B pa3pabOTKE MPOEKTOB
I'paxxnanckoro kogekca Kazaxckoit CCP (1963), Konekca o Opake
u ceMmbe Kazaxckoir CCP (1969), XKunumuoro koaekca Kazaxckoro
CCP (1983), a Takxke MPOEKTOB OOIIECOIO3HBIX B3aKOHOB O
cobcteenHoctH (1990) 1 OCHOB TpaXKJAaHCKOTO 3aKOHOIATEIhCTBA
Coroza CCP u pecnybnuk (1991). OcoOeHHO 3HAaHHSA W OIBIT
pabotel mpodeccopa bacunHa okasannck BOCTpeOOBAaHHBIMU B
nepBoe AecsaTuiaeTre GopMUPOBaHMS HE3AaBUCUMOIO FOCYAapCcTBa —
Pecnybnuku Kazaxcran. HOpuii I'puropseBud Obl1 3aMecTHTEIEM
npencenarens padbouyei rpynmsl o pazpadoTke 6oiee 40 mpoekToB
3akoHOB (1992-1998), 38 3 KOTOpPHIX OBUIM TMPHHITH B KaUeCTBE
3aKOHOB WK Yyka3oB llpesumenta PecnyOnukn Kasaxcran,
UMCIOIINX CHJIy 3aKoHa. YyacTBoBal B pa3paboTke oxoio 60
3aKOHONPOEKTOB, KoaekcoB, Koncturyuuu Pecriy0nmnku Kasaxcras.
Baxneitmne w3 HuUX — 310 ['pakmanckuii xomekc PecmyOmukm
Kazaxcran (O6mas u OcoOeHHas 4acTH), O 3alllUTe U MOJACPIKKE
YaCTHOT'O NPEANPHHUMATENbCTBA, 00 HHOCTPAaHHBIX MHBECTULIUSX,
0 3emJIe, 0 He(pTH, 0 HeApax M HeAPOIOIb30BAHNH, O IPUBATH3ALIH,
0 0aHKpOTCTBE, 00 MIIOTEKE, O PETUCTPALUU HEABMKUMOCTH, O
KWINLIHBIX OTHOLICHHUSX, O TOBAPHILECTBAX C OIPAaHUYCHHOU
U JOTIOJIHUTENBHOH OTBETCTBEHHOCTBbIO, 00 HMHIWBUIYaJIbHOM
IpeaIpUHUMATENbCTBE U T. .

B mepwonm paspaborkm  melictByromelr  KoHcTHUTynmm
Peciy6nukn Kazaxcran HOpwuit ['puropreBuu bacunH Obul uieHOM
OKCIepTHO-KOHCYIBTAaTUBHOT'O coBeTa npu [Ipesunente
Pecniy6nmukn Kaszaxcram mo mpoekTy HoBoH KoHcTHUTynmm
Pecnybnuku Kazaxcran. DToT opran paccMarpuBal M 0000man
3aMeUYaHUsl M MPEIJIOKEHHsI, BHICKA3aHHBIE B XOJ€ BCEHAPOJHOTO
obcyxaenns npoekra HoBor Konctutynnn Pecyonuku Kazaxcran
(1995). 1O.T". bacun siBsieTcst aBTOpOM MOHOTpaduil U yueOHHUKOB,
KOTOpPBIE CET0JIHSI BOCTPeOOBaHBI CPEAH CTYJCHTOB U CIEIIHATUCTOB
B 00J1aCTH I'pa)<1aHCKOT0 IIPaBa.
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Opuii ['puropreBud — aBrop 6osiee 300 HAyIHBIX TyOTUKAIIHIA.
«IIpaBoBsie Bompockl cTpouTenbeTBa conuanu3ma B CCCPy» (1960),
«Bompocsr coBeTckoro kunumHoro mnpasay (1963), «O KUIAITHBIX
mpaBax coBeTckux Tpaxman» (1966, B coasr.), «lIpaBoBoe
perynupoBanue KanuTanbHOro crpoutensctBa B CCCP» (1972, B
coanT.), «IIpaBoBoe perynnpoBaHue XO3SHCTBEHHBIX OTHOLICHHH
coBxo3oB» (1972, B coaBrt.), «I'paxnmanckoe mpaBo Ka3zaxckoit
CCP» (1978-1980, B coaBt.), «CemeitHoe mpaBo» (1984, B co-
aBT), «KommenTapuii k I'paxkxnanckomy xonekcy Kazaxckoit CCP»
(1990, B coaBt.), «OcHOBBI OM3HEca M MPENNPUHUMATENBCTBA B
YCJIOBHSAX PHIHOYHOU 3KOHOMHKM» (1993, B coaBT.), «KommeHTapwmii
k ['paxxnanckomy konekcy Pecrmy6muku Kazaxcran» (1994, B co-
aBT,), «I'paxmanckuii xomexc PecnyOnmmkm Kazaxcram» (OOmas
gacTth): Kommentapun» (1998, B coasr.), «['paxaganckoe mpaBo»
(1999, 2000, 2002, B coaBT) — 1O TUM KHHTaM MOXHO MPOCIEINUTh
uctoputo craHoBieHus B Kazaxcrane ['paxkmaHckoro mpaBa Kak
HayKH.

ITpodeccop bacun Bo Bpemsi pabOTHl WIEHOM PEAKOJUIETHI
xypHanoB «Hayunwsie Tpyner «Amunet» (¢ 1997), «llpaBo wu
rocynapcteo» (¢ 1997), uneHOM penakIMOHHOTO COBETa >KypHaia
«IIpenmpunumarens u mpaBo» (¢ 1999) Bcerma crapancs, 4ToOBI
JIOCTOMHBIE CTaTbu ObICTpee IIyOJIMKOBAJNCh M CTaHOBWIIMCH
JNOCTYIHBIMH Hay4yHOW obOmectBeHHocTU. IOpuii I'puropreBuyu no
MpaBy cTaj 3aciykeHHbIM aesteneM Hayku Kazaxckoit CCP. Cpenn
ero Harpan — opaena Kpacnoit 3se3npl, OTeuecTBEHHON BOMHBI 1-i
crenenu, «Kypmer» (1999), paznuunbie Menany.

Ho rnaBnas Harpasa 1j1st eiarora— 3To aMsTh €ro yueHuKos. [1o
ciydaro 100-nerHero robmites nmpodeccopa FO.I'. bacuna ero yuennku
U TIOCIIEIOBATENN NPOBOAAT HAayYHbIC KOH(GEPEHINH, THU NaMATH U
JpyTHe Tpa3IHUYHBIC MEPONPHATHS, YECTBYS YUHUTEIs] M BO3HOCA
0J1aroJapHOCTH 3a BBINABLIYIO PAAOCTh U PEAKYIO yJady 3HAaTh 3TOTO
BEJIMKOTO 4eJIOBEKa, OOJBIIOr0 YYEHOT0, O0IATHCS C HUM, YUUTHCA
y Hero. B Tom uncne n B Kazaxckuii HalMOHAJIbHOM YHUBEPCHUTETE
nmenn anp-Papabu mo umuHunmatuse ero pekropa (IIpencenarens
npasneHusi) npodeccopa Kancemra Kancenromua TylimeOaeBa
31 mapra 2023 roma mpoBoauTcs YecTBoBaHUe mpodeccopa HOpus
['puropreBuua bacuna.
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K.C. Maynenos
b.H. Maynenosa

Beinaromuiicst ydennnii — nuBuiauct Kazaxcrana
(100 — sernro IOpus I'puropreBnya bacuna nocesimaercst)

28 mapra 2023 r. IOputo I'puropseBuuy bacuny 3acimykeHHO-
My faedrento Hayku KazaxcraHa, TOKTOpY IOpHIMYECKHX HaykK, Hpo-
(heccopy ucnonaminoch 061 100 net. OH 1o mpaBy SIBJISIETCS OCHOBA-
TEeJIeM Ka3aXCTaHCKOHM IIKOJBl TpakJaHCKoro mpasa. K OGombiiomy
coxanenuto, Opuii ['puropreBnd bacun, ymien u3 xu3Hu 5 HOAOps
2004 roga.

W3BecTHBIM POCCUMCKUI YYEHBIH, NOKTOP FOPUIUYECKUX HAYK,
npodeccop B.D.SkoBneB B npeancioBun k KHUre «M30paHHbIe TPy AbI
10.X KanmbikoBay Tak numer o HOpun I'puropsesuue: «Hecmotps
Ha wmojonocth (FO.X.KamMmpikoBa), ero uMs Kak 3aBEIyIOIIETO
LHUBUIIMCTHYECKOH Kadenpoii o mpaBy MOYKHO MOCTAaBUTh B OJJMH P
¢ UMeHamMu ero koiuier Toro Bpemenu: B.I1. I'pudanosa (MI'Y), O.C.
Hodde (JIT'Y), O.A. KpacapunkoBa (CBEepAIOBCKUI OPUINICCKHIA
nHetutyT), HO.I.  bacmna  (Kasaxckuii  rocynapcTBEHHBIH
yHuBepcutet), B.A. Oiirensuxrta (TamKukckuil rocynapcTBEHHBIN
yauBepcuteT)» [1, ¢. 3]. To ects Opuii ['puropreBud BX0A1I B YMCIIO
JYYIINX YYEHBIX-IIUBHJIMCTOB COBETCKOTO Meproja U HE3aBUCUMOTO
nepuoza rocynapcts CHI'.

CerogHs BO Bcex Yrojkax Hamled CcTpaHbl B CHCTEME
TOCYJapCTBEHHBIX W TPaBOOXPAHHUTENBHBIX OpPraHOB padOTarOT
ero yueHuku. Ilog ero HaydHbIM pYKOBOJCTBOM 3alIHILEHO
math  Joktopekux (M.K. CyneiimenoBbiv, A.I'. lumenko, W.VY.
Kanaiigaposeim, K.C. MayseHOBBIM (BTOPOH HayUHBIH KOHCYJIBTaHT
— akanemuk HAH PK C.3. 3umanos), I.B. AmupxaHoBoii (BTopoit
HayuHblH KoHCynbTaHT — A.E. bekrypranoB) u aBanuaTth /jBe
KaHAMOATCKUX — aucceprandid. OH  BeICTYynWI — O(QUIHAIbHBIM
ONMOHEHTOM Ha 3amure 14 [oKTOpckuX U 29 KaHIUAATCKUX
qucceptanuid. FO.I'. bacuH B TeyeHMM ABEHaIUATH JIET YCHELIHO
COTPYJHHUYAI C U3BECTHOW Ka3aXCTAHCKOW IOPUAMYECKON (upMoit
«OKBHUTACY.

[lepeuens 1 aHanu3 Hay4HBIX TpynoB npodeccopa HO.I'.bacuna
MOKHO TIPOJIOJDKATh Joiro. Beero M omyOnukoBano cBeime 300
Hay4HBIX padoT, n3 HUX 30 MoHorpaduil u yueOHUKOB, a Takxke 10

58



Y4eOHBIX M mpakThdeckux mnocoduit. B 1999 r. mpodeccop HO.I.
Bbacun Ykazom [Ipesunenra PeciyOnmku Kazaxcran H.A. HazapOaesa
Obul HarpaxaeH opaeHoM «Kypmer» 3a Oonbline 3aciayru mepen
PecriyOnukoi, 3HAUMTENbHBIA BKJIAJ B CTAHOBJICHHE M Pa3BUTHE
Ka3aXxCTAaHCKOTO 3aKOHOJATENbCTBA, pPa3paboTKy M peaau3aluio
KOHCTUTYLHOHHOH pedopmel B Kazaxcrane.

IOpuem I'puropseBuuem co3iaHbl HE TOJIBKO HAyYHbIE TPY.IHL,
HO U c()OPMHUPOBAHBI KPYT YUCHBIX-CAMHOMBIIUICHHUKOB, YICHUKOB.
[TosTOMY C IOJTHBIM OCHOBaHHUEM MOYKHO TOBOPUTH 00 YHUKAIBLHOCTH
«mkonbl bacuHa» B Hayke rpaxnganckoro npasa Kaszaxcrana. On
MO-OTLOBCKM OTHOCHJICS KO BCEM CBOMM aclupaHTaM. B coBeTckue
roasl B Kazaxcrane He ObIJIO CHIEHMAIIM3UPOBAHHOTO YUYEHOTO COBETa
[0 3alIUTe KaHIWAATCKUX AWCCEPTAlUi IO TPa)KIAaHCKOMY IIpaBy,
MO3TOMY OH €37MJI CO CBOMMHM YYEHHKaMH B KpYyIHEHIINe Hay4HbIC
uentpsl CCCP. Tak, ¢ T.P. KenxeraeBbiM B 1979 1. OH moneren B
MOCKOBCKHI HHCTUTYT HapOJIHOTO X03s1icTBa, ¢ Y. M.CTaMKyJI0BEIM
—B 1982 1. B CBepAnI0BCKUHN IOpUANIECKUN HHCTUTYT, B 1983 1. ObL1 HA
3amute kauaunatckoi qucceprauuu K.C.MayneHoBa B XapbKOBCKOM
opuauyeckoM uHcTUTyTe. B 1986 T. Ha 3amuTe KaHIUAaTCKOM
nucceprauun T.E. KayneipoBa — B ToMckoM rocynapcTBEHHOM
YHHUBEPCUTETE.

IOpus ['puropreBrua Bceraa OTanyall HEMCCAKAEMbIH ONTHMU3M.
OH TOBOPMII: «ITOCIIE BCETO, YTO CO MHOM OBLIO Ha BOMHE, S KaXK/IbIH
JIeHb BOCTIPMHUMAIO KaK [10JapOK CYAbOBI U )KMBY C 3TUM OLIYIEHUECM.
[IpaxTrueckn no 75 net FOpuii I'puropseBrd 3UMOM XOAMI Ha JIBDKAX,
3aHUMAJICSI IUIaBaHUEM, JIIOOMJ JUIMTENIbHBIC OOJBIINE TMPOTYJIKH
no jecy, TypusMm. EMy Bcerga HpaBMJIMCh XOpoIIasi KiacCH4yecKas
My3bIKa, KHHO(UIbMBL JlroOumble kHUrH — «Mactep u Maprapura»
M. bynrakosa, «! nonbliie Beka AauTcs AeHb» Y. A#TMaTOBA.

I0.I'. bacun MHoro aenan ansi oObEJUHEHUS KAa3aXCTAaHCKUX U
3apyOeXHbIX MpaBoBenoB. OH YYaCTHHMK MHOTHX MEXIYHapOIHBIX
HayuyHblXx koH¢pepenuuid B CHI', EBpone n CHIA. FO.I'. bacun
BBICTYNaJl 3KCHEPTOM IO Ka3axCTAaHCKOMY 3aKOHOAATEJILCTBY B
[TapmxckoM MexayHaponHoM —apoutpaxsHoMm cyne (Dpanuus,
1998 r. mBaxkabl), ApOutpaxkHoM uHCTUTYTe CTOKIOJIBMCKON
toproBoii manatel ([IBerwst, 1999 r.), B MexayHapoaHOM IIEHTpE
[0 yperyJupoBaHUI0 MHBECTUIHMOHHBIX cropoB (CLHA, 2000 r.).
Axagemuk HAH PK I'C. CanapranueB BcrmomuHan, uto B 1998
r. B Henrpe Ilapmwxa yBuaen MyX4uHy oueHb Hoxoxkero Ha FOpus
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I'puropreBuua. KakoBo e ObUI0O X YAUBICHUE, YTO OHU BCTPETHIIUCH
B crosinie PpaHuuu.

Copatnuku — yuensle o lOpuu I'puropseBuue bacune.

C.3. 3umanos, akagemuk HAH PK: «Bpewms paGortaeT B monb3y
ero mamstu. To, 4TO ero He CTajo, YK€ CKa3blBAaeTCs B MPABOBOU
HayKe, U HE TOJIKO B HEW, a TaKKe U B JIIOJCKUX OTHOIICHHUSIX
CpeAM YYCHBIX, C KOTOPbIMH OH oOmancsa. Ero mommuas ¢urypa B
MHTEJJICKTYaJIbHOM U JIFOJICKOM IIJIaHaX CIIyKHJIa IpaBje U COBECTH,
B KOTOPBIX HY’KAaJach IOPUCTIPYACHIMSL. Mbl ObIIIM TIOUYTH POBECHUKU
10 BO3pacTy (s craplie ero Ha JBa Ioja), 1a U IOPUIUYECKYIO Ka-
phepy B BICLICH LIKOJIC HAYMHAIM ITOYTH OAHOBPEMEHHO M B OTHOM
yUpexIeHUH — AJIMa — ATHHCKOM T'OCYJapCTBEHHOM FOPHUINYECKOM
MHCTUTYTE (C pa3HULEH B OJUH Trox): 51 ObUT €ero JUPEKTOPOM, a OH
npenogasaresnieM. Hac o0beanHSUIN BHYTPEHHUE UyBCTBA YBAXKCHUS,
NEepeXOIUBIINE B TOHKHE OJM3KHE OTHOIICHWS. MBI LECHWIM IPYT
Jpyra 1 Haury Apyxoy.

FOpuii I'puropbeBud ObIT TOT YEIOBEK, KOTOPBIN HE JOJKEH ObLI
MNOKHJATh Cell MUp, CBOMX KOJUIET, CBOMX YYEHHKOB, KOI/Ia CEH MU
OCTpPO HYXJajJcs B HEM, B €ro 3HaHMH M MyapocTH. OH MpUHOCHI
Japbl 3HAHMSA, 1apbl IPAKJAHCTBEHHOCTH U JIIOOBU TE€M, KTO 00LIajICs
C HHUM, 3HaJl €ro, y4wicsl y HEro, NpUHOCHJI M BHOCHJ B HX CpEIy
TyXOoBHOCTb. C €ro yxoJoM Mbl MOTEPSIM YacTh JTyXOBHOCTH B
o0nacT mpoQecCHOHAILHON e TEILHOCTH — IOPUCTA.

On co3HaBasl B caMoM ce0e cBoe 10cTOMHCTBO. OH Hec HOIry
B JKM3HH, KOTOPYK) MOTJH HECTH AOCTOWHBIE. C €ro yxXoJoM Mbl
MOTEPSUIM YacTh JOCTOMHCTBA Hamlel npodeccuu.

MBI nporaemMcst ¢ HIM BOIPEKU BOJIE HALe, yCIIeBaeM CKa3aTh:
NpOLLIai, Halll IPYT ¥ He3a0BEHHBIN KOJIJIETa, TBOM JIeNa U 100poe UMs
OyZAyT KUTb B lyMax HallWX, B OMCHUSAX HAIIMX HEPBOB. Jla, aHresnsl
OeperyT Te0s1 B TOM MHpe, KaK Tbl Oeper Apyrux B 3ToM Mupe» [2].

C.C. CapraeB, akagemuk HAH PK: «3toro wmuneiimero,
JOOpOIYLIHOTO M JOOPOCEPACUHOr0 YeJIOBEKa 51 10 MPaBy CUUTAIO
CBOUM OOJIBIIUM JPyroM. MEHsl ¢ HUM CBSI3bIBAJO OYE€Hb MHOTOE:
BOT YK€ IOYTH TOJBEKa MBI C HUM TPYAMIMCH B OJHOH OTpaciu
3HaHUs, pabOTaIM B OJHOM KOJUIEKTHUBE IOPHIMYECKOro (aKyIbTeTa
Kazaxckoro rocy1apcTBEHHOT0 yHUBEpCUTETa UMEHH anb-Dapadm».

KpynHslii, n3BecTHbIN He TOJBKO B KazaxcTaHe, HO M JaJIeKo 3a
ero npenenamu ydeHslii — bacun IOpwuii I'puropbeBnd HUKOrga He
KAYMJICS CBOEH yueHOCThi0. OH OBbLT IPOCT B OOpAIEHUH CO BCEMH.
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S HuKOTAa He CibILAN, YTOOBl OH KOMY-TO OTKa3ajl B KOHCYJIbTallHH.
Benp He 3pst rOBOPST, YTO BCE KPYIHbBIE IMYHOCTH JOBOJIBHO POCTHI
U JIOCTYIIHBI.

Bce xomern u cryneHtsl otTHocuinch K FOputo I'puropseBuuy
c OOJNBIIMM YBa)KCHHEM HE TOJIBKO KaK KPYNHOMY yY€HOMY, HO H
KaKk y4JacTHUKY Benmmkoil OTedecTBEHHON BOWHBI, UCTIBITABIIEMY H
ropeds MOPaskeHUH, U PaOCTH MO0,

3a roapl paboThHI B BHICIINX IOPUINYECKUX YUCOHBIX 3aBEICHHUAX
Hamreld pecnyOmukum  FOpuit ['puropbeBrd BOCHHUTAN THICIYU U
TBICSYM BBICOKO KBaJU(HUUMPOBAHHBIX CIELUATUCTOB ISl BCEX
MPaBOOXPAHUTENBHBIX OpPraHoB. Mbl TMOTEPSJIM  BBIJAIOLIETOCS
YUEHOTrO — IOpHCTa, MaTpuoTa U rpaxgannHa Kaszaxcrana! ITamsts
o noporom Ham FOpuu I'puropseBude bacune HaBcerna ocraHercs B
HAIllUX CepAlax U cepALax BceX I0pUCTOB He Tonbko Kazaxcrana, HO
n rocyapers CHI'» [3].

AnekceeB C.C., uneH-koppecnoHIeHT Poccuiickoil Akagemuu
Hayk: «tOpuii I'puropseBuu bacun Obi1 MHe apyrom. Hacrosimumm.
Takux B *M3HM He Tak yx MHoro. llo jurepatype s 3Han ero c
MOJIOJIBIX TIPENOJABATEIbCKUX JIET — HMHTEIUIEKTYyalbHO CHIIBHBIC,
npo¢eCCHOHAIBHO OTTOYEHHBIC, YMYIPEHHBIC MPOU3BEICHUS Cpa3y
e oOpaiiany Ha ce0s1 BHUMaHUEe. A BCTPETHIIUCH C HUM TOJBKO TJe-
T0 B 70-X TOaX, KOTr/Ia MEHS MPUTTIACHIIM IPOYECTh LUK JCKIHUH B
KazaxckoMm rocyaapcTBeHHOM yHHBEpCUTETE (Ha YTO sl COrJlacuics
0e3 paszgymuil: Bo-mepBbIx, HOpuii ['puropreBuu, a BO-BTOPBIX,
YuMmOynak — JIydlIre B CTpaHe Kak sl 3HAJI TOPHOJIBIKHBIE CKIIOHBDI).

U ewme onHO oueHb BaxkHoe. O0a Mbl, KaKIbIi, pa3yMeeTcs, Mo-
CBOEMY, JPY>KHJIM C BBIIAIOIINMCS YICHBIM, KYMHUPOM LIUBHIINCTHKH
toro BpemeHun Onumnuagom Conomonosuuem MHodde. Toxe
xJeOHYBIIMM Besikoro B OteuecTBeHHYI0 BOHHY. C TOH mOpBI
00pazoBajioch y HAac Kakoe-TO HE3PHMOE MHTEIUICKTYalbHOE U
YeloBedecKoe eIUHCTBO. M Kaxaplii U3 Hac (s, Mo KpaliHed mepe,
TOYHO) CBEPsUI CBOM MBICIH, OLIEHKH M TOCTYNKH C BO3MOXHOM
peakuueii odoux moumx Apyseil. [Ipu Berpewax yOexxnamuch: n1a,
BEPHO, MBI Ha €JMHBIX MO3ULHIX — HO3ULMX IPaB/bl, IPaBa, J0O0BH
K YenoBeky.

IOpuii I'puropseBnd ymen u3 xusHu. M3 Hamell 3eMHOHN KU3HU
— na, a u3 moei — HeT. Criacu6o Tebe, FOpa, uto T ObLT U ecTb. 1
OyzelIb, OCTaHEIIbCs, KaK U sl MHOTHX APYTHX JIIO/CH, HaBCceraa»
[4].
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Hodde O.C., nokrop ropuandeckux Hayk, npogeccop (CLIA).
Onumnuag Conomonosuy Modde, GpoHTOBHK, HAanMcan 3TH CTPOKU
Ha cMmepTh [Opus ['puropeeBnua bacmna He3amonro a0 cBoei
KOHYMHBI. DTO OBUIM €ro IMocjeJHHE ClIoBa cBoeMy Apyry. Uepes
HECKOJIBKO MECSILIEB €ro HE CTaJo. ..

«...Y™mep IOpwuit I'puropseBuu bacun. Yiien, octaBuB mocie
ce0s1 HH4eM HEBOCIIOJIHMMOE 3USIOIEe MPOCTPAHCTBO. JTa KOHUYMHA
OTpa3uTCsl HAa NPABOBOH HayKe W IOPUIMYECKOM OOpa3oBaHUM,
€IMHCTBE yUYEHBIX B 00JaCTH MpaBa, KOTOpPOE OH BCerjaa 3a00TIMBO
nojzepxkuBai. Kakoil BHI ero JesTeNnbHOCTH HU PaccMaTpUBaTh,
ecnu UM 3aHumaics HOpuit I'puropbeBud, OH OCTaBIsLT Hocie cels
HEM3IJIaJUMBbIH CIICH.

B Hayky npuien MoJ1010# 4eJI0BeK, 3aHABLIMNCS HCCIICA0BAaHUEM
KalUTaJIbHOTO CTPOUTEIbCTBA W JIOTOBOpa MOAPSAA, COCAUHUB B
cBoei paboTe MpaBOBbIE M YMCTO CTPOUTENBHBIC MTO3HAHUS, U Cpasy
e 3Ta mpodiaeMa npuodpenna HUKOT1a paHee e He COMyTCTBYIOILYIO
HPOCTOTY U JOXOAYMBOCTb, XOTS OHA 3allOJHEHA ONPEACICHUSIMH U
aHaJIM30M OJHOM M3 HanboJjee CIOKHBIX IOPUIMUECKUX MPOOIIEM.

Ero cambIM BbLZAIOIIMMCSL BKJIAQAOM B LUBHIMCTHKY OBIJIO
UCCIICIOBAHUE IKHJIMIIHBIX MNPABOOTHOIICHWH, 3a 4YTO OH ObUI
YIIOCTOEH YUYEHOW CTEICHH JOKTOPa IOPUINYECKUX HAYK.

JJis MeHsI 5TOT 4elloBeK He3a0bIBaeM KaK MOW POJIHOM, caMBbIid
Onmu3kuil apyr. B mogoOHBIX OTHOIICHMSAX S HE COCTOSUI HU C KEM
JPYTUM U HE MOTY HalTH YCIIOKOCHHS OT CBAJUBILETroCs rops. Mos
KeHa M 51 ObuIM ONM3KM C €ro HepasilydHbIM ToBapuiieM HHOM
ITerpoBHoii. [lepkaTh ¢ HEHl CBSI3b U MOAJEPKUBATh — TAKOBA Halla
ceMeiHas 3ajava.

Bpewms Oynet Teus. ['opects cmepTH yitneT B pomnioe. [lamsTs o
IOpuu ['puropreBuue ocranercst HaBcergay [5].

SxosneB B.®., unen-koppecnonaeHTt Poccuiickoit Axagemuu
Hayk: «HeB03MOXHO npeacTaBUTh, YTO €ro HeT ¢ HaMHu. [loTomy uTto
OH Bceryia ObLT, 1a ¥ OyAeT KPYIMHEH NN yUeHBIA-TIUBIIIUCT, Y YUTENb,
CO3JIaBIIMI CBOIO IIKOJy TrpaxJIaHckoro npasa B Kasaxcrane,
OPraHU3aTop BBICILETO IOPUIMUYECKOr0 00pa3oBaHUsl, 3aKOHOTBOpELl,
0obLI0H YenoBek riy0oKoi aymm u Temtoro cepana. [pyr.

OcraBnennoe lOpuem I'puropreBrueM HacieICTBO OTPOMHO.
HeoObIkHOBEHHBIN LIENBHBIN YEJI0BEK, OH ObIJI BO BCEM OAHOJIIO00M.
VY nero Obuta ofHa M0OMMast cTpana — Hama obmast Poguna. Coscem
MOJIOABIM OH 3aIlIMIIA] €€ ¢ OPY’KHEM B pyKax Bo Bpems Bemukoit
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OtevecTBEHHOM BOWHBI, ObLT paHeH. Y Hero Obuia OoJbiast 1F000Bb K
CBOEH JKeHe — ero IpyTy MO0 *XHU3HU. bblta mpekpacHasi ceMbsi, OUYeHb
Teield A OaM3kux M jpyseil nom. OH BbIOpan pa3 ¥ HaBcerna
oaHy npodeccuro, oaHy paboTy — HayKy Ipa)kJaHCKOIO IpaBa U ee
npenogaBanue. Y Hero Obuta mobOumas PecnyOnuka Kazaxcran u
TMOOMMBIH Topoa — AnMa-ATa. Y OH KW BCEM 3TUM U OTJaBall CBOM
OTPOMHBIN TaJIAHT 3TUM LIEHHOCTSIM.

Ero HacienctBO — 3TO €ro KHUTH, IJyOOKHE Hay4dHBbIC
WCCIIIOBAHUS 1I0 MHOTMM Ba)KHEHIIMM MpoOsieMaM IPaskAaHCKOTO
mpaBa. B «3omotoi» (GoHI HaydHOH W y4eOHOW IUTEpaTyphl
BXOST €ro TPyAbl MO NPaBOBOMY PETYJIMPOBAHHIO KAIHTAIBLHOTO
CTPOUTENBCTBA, IO >KWIMIIHOMY IIpaBy, NpaBy COOCTBEHHOCTH,
00513aTEILCTBEHHOMY IIpaBy, MEpaM 3alllUThl TI'Pa’KAAHCKUX IPaB,
Y4eOHUKH ¥ YIeOHBIE KYPCHI.

Ero nacnenctBo — 310 ogHa u3 ayumux B CCCP u Ha
MOCTCOBETCKOM TPOCTPAHCTBE CO3/IaHHAS UM IIKOJIA TPasKIaHCKOTO
mpaBa Kazaxcrana. B Hayke rpaxnanckoro mnpasa [O.I.bacun
MHOT0 JIeT ObIT oTHUM U3 JuepoB B Macmrtabax CCCP u moctoitHO
MPEACTABIISI 3TY HAYKY B MEKAYHAPOJHOM COTPYAHUYECTBE.

Berpeun u obmenue ¢ FO.I'.bacuHbiM Beerna BOCIPUHUMAIICH
KaK Mpa3JHMK, JOCTABISLIM OONbLIyI0 paaocTb. BcemommHaroTcs
MHOTOYHCIIEHHBIE BcTpeun B CBepuioBeke, Anma-ATe.

Oro He3alObIBaeMble BCTPEYM C M3YMHUTEIBHBIM YEIOBEKOM.
Bospmm, m00pbIM, YMHBIM M MYAPBIM YEJIOBEKOM TBEPIBIX
HPaBCTBCHHBIX  NPUHLWIOB,  OYEHb  JKM3HEPAJOCTHBIM  H
KHU3HETIOOUBBIM.

Bonpmoe cuacthe, uTto Bce 3TO ObwIO. Hespumble HUTH,
CBSI3BIBaBIIINE HAC, OCTaHyTCA HaBcerga» [6].

IOpuit I'puroppeBnu bacuH mosb30Bajics — 3acily’KEHHBIM
YBO)KEHHEM M aBTOPUTETOM CPEAM IOPUANYECCKOI OOIIECTBEHHOCTH
Kazaxcrana u rocynapcts CHI'. OH Obl1 IpekpacHbIM CEMbSHUHOM,
JOOALIMM MY’KEM, HACTOSIIUM OTLOM U JIOOMMBIM ACAYIIKOH IS
cBoux BHy4ek Onbru u Mpunel, a Taxxke npaBHykoB Opus n Annpea.
BcenomunaeMm, kak nocine 3ansatuil Opwuii I'puropseBud cremmuin B
JIETCKHI caJl, a TOTOM B IIKOJTY 3a0paTh CBOMX BHy4eK. 28 mapra 2023
r. FOputo ['puropresuuy ucnonauiock 6s1 100 net. Cuntaem BaKHBIM
YBEKOBEUHMTH UMsI BBIIAIOIIETOCS Ka3aXCTAHCKOTO YUYEHOT0 — I0pUCTa
MIPUCBOMB OJTHOM M3 YJHUI B I AJIMaThl €ro UMs, Ha JOME B I'. AJIMAThI
rJ1e KW npodeccop yCTaHOBUTh MEMOPHAIBHYIO TOCKY.
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Csernas namsts o gqoporoM HaMm [Opue I'puropeeBnye bacune
COXPAHMTCSI B CEepALaX MHOTHX IOKOJCHUH €ro y4YeHHKOB, KOJUIET,
BCEX, KTO €0 3Hall...

CHHCOK MCIO/Ib30BAHHBIX HCTOYHHKOB:

1) Kanmeikos FO.X. M36pannoe: Tpyasl. Crateu. Beictymnenus. / Coct. O.M. Kosbips, O.10.
Iunoxsocr; [Ipeauci. B. ®. Skosnesa. — M., 1998;

2) ¥Opuii I'puropseud bacun — Anmater: TOO «tOpunuueckas pupma « AEQUITAS». 2013
—c. 432-434;

3) ¥Opuii I'puropseud bacun — Anmater: TOO «tOpunuueckas pupma «AEQUITAS». 2013
—c. 381-383;

4) FOpwii I'puropsesuy bacun — Anmater: TOO «tHOpunnueckas pupma « AEQUITAS». 2013
—¢.379-381;

5) KOpuii I'puropsesny bacun — Anmatel: TOO «¥Opuauyeckas pupma «cAEQUITAS». 2013
—¢.377-378;

6) FOpuii I'puropseBuy bacun — Anmater: TOO «tOpunuueckas pupma «AEQUITAS». 2013
—c. 435-437.

III.A. 3a0ux

Harpuapx nuBuiancruku Kazaxcrana
(k 100-s1eTuro0 co qus poxaenus bacuna 10.I0)

Kaxnas smoxa Japut sipKue JWYHOCTH, KOTOPBIE OKa3bIBAIOT
CYLIECTBCHHOE BIIMSHME HA pPa3BUTHE HCTOpUHM JMOO Hayku. B
YHCcJe TAKUX MMEH, BOLICAIINX B UCTOPUIO IOPHIUYECKONW HAYKH H
ropuandeckoro oodpaszoBanus Kazaxcrana, — lOpwmii ['puropneBuu
bacun. Breigaromuiicss ydeHslii 1 podeccop mpasa, mpodhecCHoHaT
CBOETO JIeJIa, MPEJCTABUTEb [€PONUYECKOr0 MOKOJICHHS, BBIHECILIETO
BCC TATOTHl BTOPOW MHUPOBOH BOWHBI, OH CTOSUI Yy HCTOKOB
CTaHOBJICHHMS W Pa3BUTUS TPaKIAHCKOro mpasBa B PecmyOnuke
Kazaxcran. KOOuneiinas nata — 100 et co ITHS pOKISHHS BHIHOTO
yueHoro-topucta bacuna H0.I'., crana npekpacHbIM MOBOIOM, YTOOBI
00paTUTHCS K BOCIIOMUHAHHUSAM O HEM U BHOBb NEPENIUCTATH TPY.bI
OCHOBOTIOJIO’KHUKA LIMBMIIMCTUKY He3aBucumoro Kazaxcrana.

Ha  dopmupoBanue  yuyeHoro-ropucrta Kak  IUBHJIMCTA
CIOCOOCTBOBAJIM €TO CHJIBHBIN XapaKTep, BOCHHAS 3aKajlKa M TaJaHT.
On BBIOpasl CIOXKHBIA IMyTh LUBWINCTA, AK€ TeMa JOKTOPCKON
JquccepranuyMy 3Bydana, kak: «lIpoGmeMbl COBETCKOTrO JKMIIMIIHOTO
npaBa». He Bnasasce B Ouorpaduueckue MOAPOOHOCTH YUYEHOTO
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bacuna O.I'., ormMerum, 4TO OOJbINas YacTh €ro HAyYHOW H
MPENoJaBaTeNbCKON JESATEIbHOCTH OblIa CBs3aHA C IOPUIMYCCKUM
¢daxynsreroM KazHY um. anp-®Papabu u xadenpoil rpakaaHcKoro
npasa. [Ipomen myTe oT accuctenTa 10 npodeccopa, 3aB. Kadeapoit
IpaXJaHCKOro mpasa ropdaka, To ecTh 3aBefoBan kKadeapoii Ooiee
tpuauaty et (1969 — 1990 rr.). 3atem necsaTh et padoTai 1eKaHOM
topdaka (1975 — 1985 rr); 1990-1995 rr. sBisics mpodeccopom
kagenpsl rpaxnaHckoro npasa opdaka Kasl'V (aeme KazHY um.
anp-®apadu). 1994-1997 rr. 661 Ipoheccopom Kadeaprl TpakIaH-
CKOTO IIpaBa HOBOT'O T'OCYJapCTBEHHOI'O IOpUAMYECKOro By3a Kazax-
crana — Kazaxckoro rocynapcTBEHHOTO IOPUIAMYECKOTO HHCTHUTY-
Ta. OTH KpaTkue ucropuueckue ¢GaxTbl U3 ero Ouorpaduu eme pas
CBUJICTENBCTBYIOT O TOM, 4TO yueHbli bacun FO.I'. TecHo cBs3an
CBOIO JKH3Hb C IPAXXJAHCKHUM IIPaBOM.

MHOTOrpaHHOCTh U LEJICYCTPEMIICHHOCTh YUEHOI'O ITO3BOJIMIIN
€My y4yacTBOBaThb B pa3paboTKe MpoekToB ['pakaaHCKOro Kojekca
Ka3zCCP (1963 1.), Konmekca o 6pake u cembu KazCCP (1969 r1.),
Kumnmaoro konexca KasCCP (1983 r.). Ero yyactue Habmogaercs
B INpoeKTax OOIIEeCOIO3HBIX 3aKOHaX — 3aKOHa O COOCTBEHHOCTH
(1990r.) u OcHoB TpaxknaHckoro 3akoHonatenscTBa Cotoza CCP un
pecyonuk (1991t.). boraTsiii mpohecCuoHaNBHBIH OIBIT TPUTOIUAICS
yueHoMmy bacuny IO.I. B mepuon obOperenuss Kazaxcranom
HE3aBUCHMOCTH U MOCTPOCHUSI OTEUECTBCHHOM NMPaBOBOM CHCTEMBI.
Xodercsi aKIEHTHPOBAaTh BHUMaHHE Ha ToM, 4To bacun O.I'. Obi1
CHELUATUCTOM LMBUIMCTHYECKOrO Npo(uiIst M ero 3HaHWsS ObUIH
BOCTpeOOBaHbl Uil (OPMHUPOBAHMS CHCTEMBl 3aKOHOAATEIILCTBA
HOBOTO cyBepeHHOro Kaszaxcrana. [ToaToMy ¢ yBepeHHOCTHIO MOKHO
yrBepkaarh, 4ro bacun FO.I. — 3to mpodeccuonan, cymeBmuii
peanu3oBaTh CBOM WAEHM M KOHIEHIIMH O CHUCTEME T'Pa)KIaHCKO-
MIPAaBOBBIX OTHOLICHWH B HAyYHBIX TPYAax M B 3aKOHOTBOPYECKOH
JESTEIbHOCTH TOI'O BPEMEHHU. 3aJI0KMBIIME OCHOBBI I'PasKAAHCKOTO
npaBa B PecniyOnmke Kazaxcran B Te manexue 90-¢ roJibl IpoOIIIIOro
CTOJICTHSI, HE TIOTEPSIIM CBOCH aKTyaJlIbHOCTH IO CEH JACHb.

Bacun FO.I'. octaBui ¢cBO# HEM3TIaJUMBIH CJIE B CTAHOBJICHUH U
Pa3BUTHH Ka3aXCTAHCKOro mnpasa; B nepuof ¢ 1992 no 1998 roast on
ObUI 3aMecTHTENIeM Mpeacenarens pabodeil rpymnmsl o pa3paboTke
6oxee 40 MPOEKTOB 3aKOHOB, M3 HUX 38 OBUTH MPUHATH B KaYECTBE
3akoHOB 1100 yka3zoB llpesumenta PK, umerommx cuimy 3akoHa.
Ennnompinennnkom mnpogeccopa bacuna IO.I'. Obun  gpyroi
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n3BecTHBIN yueHslid CyneiimeHoB M.K., B coTpyiHUYECTBE C KOTOPBIM
OBUIO M3aHO MHOTO TPYyIOB. B WacTHOCTH, B COBMECTHOH pabote ¢
npyrumu komteramu bacun 0.1, u Cyneitmenos 1O.I'. yuactBoBanu
B pa3paboTke okojo 60 3aKOHONPOEKTOB, KOAEeKcoB, KoHcTUTYIIMU
PK. Ilpn srom bacuny lO.I'. mpunamiexana Bexymas poib B
pa3paboTKe KOHUETLNH, CTPYKTYPbI M aHAJIU3€ 3TUX 3aKOHOIIPOCKTOB.
B uncne riaBHBIX 3aKOHOB MOXHO YKa3aTh |'paykIaHCKHH KOZEKC
PK (Obmras u OcobeHHast 9acTH), O 3allUTe U MOJIEPKKE YaCTHOTO
HOpEANPUHUMATENIbCTBA, 00 WHOCTPAHHBIX MHBECTHLMAX, O 3eMJE,
0 He(pTH, O Heapax M HEAPOIOIb30BaHMHM. HoBmiecTBOM cramu
3aKOHBI O MIPHUBATH3ALNHU, OAHKPOTCTBE, 00 MIIOTEKE, O PErHCTPALIUH
HEJIBWKUMOCTH, SKWIMIIHBIX OTHOLICHUSX, O TOBapHIIECTBAX
C OrpaHMYCHHOH W JIOMOJHHUTEIBHOW OTBETCTBEHHOCTBHIO, 00
MHJIMBULyaJIbHOM MIPEANPUHUMATEIBCTBE U APYTHE.

PackpeiBast 00pa3 mpodeccopa bacuna 0., yueHslii-
opuct Ynpapues C.®D. ormeuaer: «OH SBIANCS HEHcCUEpIaeMOU
SHIMKJIONEANEH NPaBOBBIX 3HAHMA W IOPUIMYECKOH NPAKTHKH,
HOCHUTEJIEM JKMBOTO I'PAKJAHCKOTO MpaBa — TOHYANUIIMM 3HATOKOM
3aKOHOJATENbCTBA CO  BCEBO3MOXKHBIMH ~ €r0  CMBICIIOBBIMH
HepeKPEeCTKaMH, ApAIICIIIMU, TYIHKaMHU, Pa3BHIIKAMH U Pa3BsI3KaMH.
Kak HemocpeICTBEHHBIN aBTOpP MHOTMX 3aKOHOAATENBHBIX AaKTOB,
OYEBHJICI] MHOTOUNCIICHHBIX OOCYKACHUI M «MO3TOBBIX ILTYPMOB)
pa3nuYHBIX NpoOJieM B Ipolecce pa3padOTKH 3aKOHOB, OH MOT
0OCTOSITENIBHO PacCKa3aTh MCTOPUIO CO3AaHUs, OOBSICHUTH CMBICT,
BO3MOXKHBIC BAapUaHThl TPAKTOBKM U BHYTPEHHUE B3aWMOCBS3U
MHO’KECTBA HHCTUTYTOB U HOPM I'pakKIaHCKOro mpasay [1].

OcHoBy wMupoBoz3perus HOpus ['puropreBuua coCTaBIsUTH
Uie CBOOOAHOTO Pa3BUTHS JIMYHOCTH M YEIOBEUECKOro OOIIECTBA.
W3BecTHO, YTO B COBETCKMI Iepuoj OBbII YCTAHOBJICH >KECTKUH
rOCYJapCTBEHHBIH KOHTPOJb BO BceX cepax KHU3HEACITEIbHOCTH,
no3ToMy ¢ obOpereHueM KazaxcTaHOM HE3aBHCUMOCTH MOSBUIICS
«CBEXMH TIOTOK cBOOOAB U mpodeccop bacun FO.I'., BeIOpaBmmii
Uil ce0sl HayKy TPayKAaHCKOI'O MpaBa, MPUMEHUI CBOE MEPO TAKXKe
npu pazpabotke Koncrutynmu Pecryonmuku Kazaxcran 1995 ropa.
VYuensrii 1.10.H. Kaparycos @.C. mumier 00 3TOM cleayromiee: «...
MIO/I €r0 PYKOBOJICTBOM M C €T0 HEHNOCPEICTBEHHBIM y4acTHEM ObLIN
MOJTrOTOBJICHBI BCE OCHOBHBIC 3aKOHO/IATENbHbBIC AKThI, TOJIOKECHHBIC
B OCHOBY HKOHOMHYECKOH M COLMANBHBIX pedopM Ka3axCTaHCKOTO
rocyJapcrsa M OOIECTBa, MPUMEHsSEMBbIE CErofHsS B KauecTBe

66



OCHOBBI M TapaHTUH CBOOOJHOTO M 3(P(HEKTHBHOIO TPaskAAHCKOTO
obopoTa. VIMEHHO IpH €ero akKTMBHOM Y4acTHM ObUIH pa3paboTaHbI
n npuHATH ['paxnanckuil konexc Kazaxcrana, 3aKOHbI O 3alUTE H
MOJ/ICP’KKE MHOCTPAHHBIX MHBECTHLNH, O KUIMILIHBIX OTHOILCHHSX,
3aKOHOAATEJILCTBO O 3€MJIC, O HeApax M HEAPOIOJIb30BAaHUH, a
TaK)Ke JIeCATKU JIPYIMX BaKHEHIINX PBIHOYHBIX 3aKOHOB. OTOT
HEOLCHUMBIH BKIaja mpodeccopa bacuHa ObUT MpU3HAH U BBICOKO
oLeHeH rocygapcTBoM U oOmectBoM: llpesument Kazaxcrana
Harpaguil ero OpJeHOM, a YYaCTHHKH 3aKOHOJATEIBHOrO Ipolecca,
CyIbH, CyOBEKTbl PHIHOYHBIX OTHOIICHHH M HayyHOE COOOIIECTBO
MIPU3HANO €ro HeNmpepeKaeMblii aBTOPUTET B 3TOW 00lacTH mpasa M
MIPaBOTBOPYECTBA, MOCTOSIHHO OOpalasich K HeMy ¢ Mpoch0oil naThb
9KCHEPTHBIC 3aKJIIOUCHUS], HAyUYHbIC KOMMEHTAPHH, Pa3bsICHEHHS TEX
WM UHBIX OUBUIMCTUYCCKUX KOHLEIIIHNH, a HEPEAKO U IIPOCTO COBET
10 KOHKPETHBIM BOIIPOCAM IrPakJaHCKOT'O [TPaBa 1 3aKOHOIATEIbCTBAY
[2].

IIpy moAroTOBKE CTaThM MHE XOTEJOCh JOHECTH 10 YUTaTesei
BBICOKMI mpodeccnonanu3M mnpodeccopa bacuna FO.I'., mostomy
MHOW M3y4€HBI €ro TPYAbl U IPOCMOTPEHBI HHTEPBBIO ¢ HUM B CMI.
B uncne n3bpannsix Tpynos Opus I'puropbeBnia MOKHO OTMETHTD
Takue, Kak: «TexHuueckue mpeanucaHusi U npaso», «llouemy
Han0aHKOBCKMM — ympaBisilOIIMM ~ HE  HpaBHUTCS | 'pamaaHCKHi
Kozekc?», «l'ocygapcTBo M yacTHOe mpaBoy, «lOpuanueckne muma
Mo rpaxgaHckoMmy mnpaBy. [lonstue um oOmas XapakTepHUCTHKay,
«Kommepueckue KOpIOpaTHBHBIE OTHOLICHHS U IOpUAMYECKAs
OTBETCTBEHHOCTHY», «HamuoHanbHasgs  kommaHus»,  «CHenaku»,
«Onpeznenenrue pasMmepa YOBITKOB, IOUICKALIMX B3BICKAHUIO 32
HapyLIeHHEe 00s3aTeIbCTBA BHELIIHEIKOHOMHYECKOH KOMMEPUECKOM
mocTaBkn», «OIepaTuBHbIE CAHKIMH KaK CPEICTBO  3allUTHI
IPOXIAHCKUX IpaBy», «Bompockl KWIMIIHOTO HpaBa (M3BICUCHHUS),
«M3MeHeHus MPaBOBOTO PEKMMa pa3padOTKH MOJIE3HBIX HCKOMIAeMbIX
B Kazaxcrane: KpUuTHUECKHI aHAJIN3 OCHOBHBIX H3MEHEHUI U APYTHE
3]

Pasmbimss Ha Temy: «l'ocyaapcTBo M 4acTHOe mpasoy, HOpwuii
['puropreBuy oT™Meuan, YTO B JABYX Pa3IMYHBIX KaTETOPHAX IIPABO-
OTHOIICHUH — MyOJINYHBIX M YaCTHBIX — FOCYIAapPCTBO B JIMLE CBOMX
OpPTaHOB BBICTYNAET B KaueCTBE OCHOBHOTO AKTHBHOIO YYaCTHHKa
myOMMuYHBIX OTHOIIEHUH. [10 ero MHEHHIO, IS TAKUX IOPHINYECKUX
OTHOLICHUH XapaKTepHa IOJYMHEHHOCTh OJHOTO W3 YYAaCTHHUKOB

67



JIpyroMy, NPUHYAUTEIBHOCTh ONpPEACTCHUSI NpaB M 00s3aHHOCTEH
YYaCTHUKOB, BO3MOXXHOCTb IHOCTOPOHHErO BMEIIATEIbCTBA U TPH-
MEHEHHE IpH KOH(IUKTaX NPUHYAUTEIBHBIX MEp BO3ACHCTBHUS
OJHUM YYaCTHMKOM Ha JIMYHbIC M MMYILECTBEHHBIC IIPaBa IPyroro
yuactHuka. OOmee npaBwio 06 yuyactun PecnyOnuku Kazaxcran B
YacTHBIX (MPaXJaHCKO-IIPABOBBIX) OTHOILICHUSAX BBITEKAET U3 CTATHU
111 I'paxnmanckoro koaexca Pecrmyomukm Kazaxcran. B nmanHOU
CTaThe MPSIMO CKazaHo, yTo KazaxcTaH BBICTYHaeT B OTHOLICHHMSX,
pETyIUpPYyEeMBIX TPaKIAHCKMM 3aKOHOJATEILCTBOM, Ha PaBHBIX
Hayaslax ¢ JPYTMMH Y4YaCTHUKAaMH 3THX OTHOWICHMH. B npyroit
cratbe 112 'K PK ycranaBnamBaeTcsi aHaJOTMYHOE MPABUIIO IJIA
y4acTHsl B TPaKAAHCKO-IPABOBBIX OTHOIICHUAX aJIMUHHCTPATHBHO-
TeppurtopuanbHbiXx eauHul  Kasaxcrana. [lpencraBisis  oOuryro
XapaKTepUCTUKY IPaBOBOIO CTaTyca TIOCYAapCcTBa KaK CyObeKTa
YacTHBIX TIPAaBOOTHOLICHWH 110 3aKOHOAATENLCTBY PecmyOmuku
Kazaxcran, ydeHBI YyKa3bIBaecT, 4YTO BCTYIUIGHHE TOCYyIapCcTBa
B YAaCTHBIC IPABOOTHOLICHHUS, NPEXIE BCEr0 — OTHOLICHHUS IO
BO3MCLICHUIO MaTEepHUaIbHOrO yuiepoa, IpeayCMOTPEHO U MHOTHMHU
OTACIbHBIMH 3aKOHOJATENbHBIMH aKTaMH, M MEXAyHapOAHBIMU
JOTOBOpPaMH, Y4aCTHUKOM KOTOPBIX siBisercs Pecryonuka Kasaxcran.
IOpuii ['puropbeBud oOpaiiaeT BHUMaHHE Ha TaKyl0 0003HAYECHHYIO
B MEXXIYHApOJHO-TIPaBOBON JIMTEpaType MpoliIeMy Kak UMMYHUTET
rocynapcrsa. I1lo ero yrBep:kaeHuno, onupasich Ha TOCYAapCTBEHHbIH
CYBEpEHHUTET, CTpPaHbl BIpPABE YCTaHABIMBATH YPOBEHb U (HOPMBI
TAKOTO WMMYHHUTETa, OTKa3bIBaTbCsi OT €ro NPUMEHEHHS B
OTIpeleNiCHHbIX cdepax IesTeIbHOCTH, OCNalisITh WIM YCHIMBATh
ero obmmit 6o nuddepernmpoBannbii ypoBeHb. Ho cyBepeHHOe
roCyJapcTBO MOXET M 10 COOCTBEHHOMY YCMOTPEHHIO BBOJIUTH
OTpaHUYCHMS [UII WHOCTPAHHBIX YYaCTHHUKOB IPaBOOTHOLICHUIA,
HalpuMep, — 3arpeniars UM npuodperaTb B COOCTBEHHOCTb 3EMIIIO,
JIpyroe HEABIXKMMOE UMYIIECTBO. TakKe He MEHee BKHON SIBIISCTCS
npoOieMa NPUHATUS Ha ceOs TOCYAapcTBOM OOS3aHHOCTEH IO
IpaXJaHCKUM MTPABOOTHOLICHHUSIM H, COOTBETCTBEHHO — BO3JIOKEHHUS
Ha TOCYIapCcTBO OPEMEHM I'pa)kJaHCKO-TIPAaBOBOW OTBETCTBEHHOCTH.
T'ocynapctBo mpu 3ToM OTBeuaeT, coriacHo cr.113 I'paxmanckoro
KOJZIeKCa, MMYILIECTBOM TOCYJAapCTBCHHOM Ka3Hbl. boiee cioxHas
IOPUJIMYECKasl CUTYyalUsl BO3HHUKAeT TOTAa, KOTJa K 3aKIIOUCHHIO
IPaXJaHCKO-IPABOBOIO  JIOTOBOpa  MMEIOT ~ OTHOUICHHE |
KOMIIETeHTHBIN opraH, 1 [IpaBuTenscTBo.
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ITpu 5TOM OH paccMaTpuBai pa3HbIe CUTYALH, KOTOPbIE MOTYT
MOJIy4aTh pa3InyHbIe IPaBOBBIC OLICHKU [4].

Kak npodeccuonan B cepe rpaxganckoro npasa, bacun 0.
PacKpbIBaeT NOHATHE IOPUANYECKOTO JIUIA 110 IPaXKJAHCKOMY IIPaBy
W JaeT OOLIyl0 XapaKTepucTHKy. OCHOBOINOJIATAIONINE MPHU3HAKH
FOPUINYECKOTO JIMIA — 3TO BBICTYIJICHUE B TPAXKJAHCKOM 000pOTE OT
CBOEI'0 HMEHU M UMYILECTBEHHAast 000COO0IEHHOCTD C BBITEKAIOIICH 13
HEe CaMOCTOATEIbHONW NMYIIECTBEHHOM OTBETCTBEHHOCTBIO [0 CBOMM
obs3aTenbcTBaM. OH oTMeuaeT: «tOpuandeckue auna o0pasyoTcs BO
MHOTHX cepax OOLIECTBCHHOM M XO35IMCTBEHHOM NEATEILHOCTH, HO
HEOOXOIMMOCTb U BaKHOCTb 3TOI'0 HHCTUTYTa ONPEACISIETCS, IPEKAE
BCEro, TE€M, YTO OH MO3BOJISET OTACIUTH 00pa3yeMoro cyObeKTa
MMYIIECTBEHHBIX OTHOLICHUH OT TeX, KTO 00pa3oBail IOPHINIECKOE
uno. Y mOCKONBbKY IOPHINYECKOE JIUIO — 3TO CAMOCTOSITEIbHBIA U
MMYIIECTBEHHO 000COOJIEHHBINH CyOBEKT TpaB U 00SI3aHHOCTEH, ero
YUpeIUTEeNH, KaK MPaBuiIo, HE OTBEYAIOT 10 €ro J0JraM (paBHO KakK U
OPUIMYECKHUE JTUIA HEe OTBEYAOT I10 JIOJITaM co3aarenei) [5].

Y4eHBINH-IOpUCT OIPEeIIsieT: BUBI M OPTraHU3a[HOHHO-ITPABOBBIC
($opMBI IOPUANYECKHUX JIUL; MPABOCIOCOOHOCTh U JAEECHOCOOHOCTD
IOPUIMYECKUX JIML; TpaBa ydpeauTened (y4acTHHKOB) Ha
HMMYIIECTBO, CO3/IaHHBIX MMHU IOPUIUYECKUX JIUI, HAUMCHOBAHHUE M
MECTOHAXOXKJICHHE IOPUINYECKOr0 JIMLA; CO3JaHHE IOPHIUYECKOTO
JIMIIA; TOCYAAPCTBEHHAS PETUCTPALUS IOPUANICCKUX JIULL; (DUITHAbI
U TIPE/ICTaBUTEIILCTBA.

Pa3BuTHE PHIHOYHBIX OTHOIIEHWH B He3aBucuMoM Kaszaxcrane
CIOCOOCTBOBAJIM PACCMOTPEHHIO MHOTHX BOIPOCOB, CBSI3aHHBIX
CO CTaHOBJICHHEM KOMMEPYECKUX KOPIOPATHUBHBIX OTHOLICHUN
u 3akmoueHueM caenok. [lostomy IOpuii I'puropbeBud B cBOUX
TpyAax oco0oe BHUMAaHHE YJIeJseT ClenkaM. B uacTHOCTH, OH
PacKpbIBaeT MOHSATHE CHENKH M BUABI CACIOK, OTMEYaeT, 4YTO CT.
150 T'K PK nocssiieHa caenkam, COBEpLUICHHBIM IO YCIOBUEM, TO
€CTb YCIIOBHBIM cJieJIKaM. Taxke pa3indaeT YCTHYIO U MUCbMEHHYIO
¢dbopmer cienku, nmpexycmotpennsie ct. 151 'K PK. B pspge cirydaes
3aKOH TpeOyeT PEeTUCTpalliy 3aKITF0YCHHBIX cJIeNokK (ctathu 118, 155,
238 I'K PK). PackpsiBaeT mocineacTBus HECOOMIOACHUS TMCEMEHHON
(GopMBl  CHENKH, OCHOBaHMSA  HEICHCTBUTENBHOCTH  CHAEJKH,
HapylmeHuss TpeOOBaHMI CHOCOOHOCTH MO CHEJIKH YYacTHHKOB
caenku. Ocoboe BHUMaHHE YAETSIETCS BOMpocaM CBOOOABI H
a/ICKBaTHOCTH BOJICU3BSIBIICHHUS JIMLA, COBEPLIMBIIETO CHCIKY, a
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TaKXke TOCJEJACTBUAM HEIACHCTBUTEIBHOCTH C/eNoK [6]. BHUMaHue
y4eHOro ObUIO 00pallleHO BOMpOcaM, Kacalwluxcs pazMepa
yOBITKOB, TOJICKANUX B3BICKAHWIO 3a HapyIIeHHE 00s3aTenbcTa
BHEINIHEAKOHOMUYECKOWH KOMMEPYECKOH TTOCTaBKH.

Hemano pabor mpodeccopa bacuna FO.I'. Obuto mocBsineHO
WCCIIEZIOBAaHUSAM MPOOJIEM JKHIUIIHOTO TpaBa, B KOTOPBIX HATJISTHO
BUJHA TBEPIOCTh M IOCIEIOBATEIIFHOCTh HAYYHBIX B3IJIAJI0B W
YEIIOBEYECKHUX YOSIKICHUN yUEHOTO.

Uwuras unTepsbio ¢ FOpuem ['puropseBrndeM, COXpaHUBIIHECS Ha
CTpaHUIaX MePUOANYECKUX U3AaHNH, yOeKIaeIbCs, YTO OH BO3JIaral
0O0JIBINIME HAJICHK B HA PA3BUTHE OTEYECTBEHHOM IOPUINYECKON HAYKH:
«Y MeHs OOINbIIHME HAACKIBl U JaKe YBEPEHHOCTh B JallbHEHIIIeM
AKTUBHOM  pa3BUTHUM  Ka3aXCTAaHCKOW  Tpa)KTaHCKO-TIPAaBOBOU
HAyKHW, KOTOpas M ceidac BBICOKO OIICHHBAETCS 3apyOeKHBIMU
crienranuctamm» [7].

MHe xoueTcs 3aBepIINTh CTaThi0 CIOBAMH camoro mpodeccopa
bacuna FO.I'.: «K cnaBe a1 nuxorga He crpemuics. OLeHKY Moei
JESTeNILHOCTH IyCTh JAlOT JApyrue. Sl TpUAepKUBAarOCh TaKOW
MO3UIIMH: KOTJa HaJl0 BOEBATh — BOEBAJ, KOTJa Hajo0 padoTarh —
paboran. O4eHp HaJEIOCh, YTO U TO, U JIPYTrOe JeNan JOCTOHHOY [8].
Opwuit ['puropbeBUY NPOXKWIT TONTYIO U SPKYIO KH3Hb, TIOATOTOBUB
I[eJI0€ TIOKOJICHUE FOPHUCTOB, & TAK)KE YUEHBIX, KOTOPBIE TIPOIOIHKAFOT
pa3BHUBaTh OTEYECTBEHHYIO IIPABOBYIO HAYKY.
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I1. HACJIEAUE ITPO®ECCOPA 10.I' BACUHA




K.M. HiabsicoBa

IIpaBoBoe peryJmpoBaHue CEPBUTYTOB HA 3eMeJIbHbIC YYACTKH
B PecniyOsinke KazaxcTran: HekoTopble aKTyalbHbIe BONPOCHI

CepBUTYT Kak OJIMH W3 BHUJIOB OIPaHWYEHHBIX BEIIHBIX IpaB
M3BECTEH M3JPEBJIE U MIMPOKO UCTOJIb3YETCs B COBPEMEHHOM MMpE.
B nureparype oTmeuaeTcsl, UTO OH SBJISETCS OJHUM U3 JAPEBHEHIINX
BEIIHBIX [IPAB, POKICHHBIX €I11€ B YCIOBUAX IPUMHUTHBHOTO CEIHCKOTO
xo3sifictBa [1, c. 124]. B puMCKOM 4YacTHOM IIpaBe CEpPBUTYTHI
MpeIIeCTBOBAIN MOSBICHUIO HHBIX OTPaHMYEHHBIX BEIIHBIX MpaB [2,
c.215].

[ToHsiTHE «CEPBUTYT» HE Cpa3y ObLIO BBEACHO B 3aKOHOAATEIILCTBO
PecrryOnuku Kazaxctan (PK). OCHOBBI rpakIaHCKOIO
3akoHoyarenberBa Coroza CCP u PecnyOmuk ot 31 mas 1991 r.
(manee — OcHOBEI), KoTOpHIe AeiicTBoBaiM B PK 10 BeTyruieHus B cuity
I'paxnanckoro xonekca PK B 1994 rony (I'K), He npeagycmaTpuBanu
MIOHSITHE «CEPBUTYT». BMecte ¢ Tem, B 1. 4 cT. 45 OcHOB ObIJIO ycTa-
HOBJIEHO, YTO B CITy4asiX, Ha YCJIOBUAX U B IpeJeax, MpeayCMOTpEH-
HBIX 3aKOHOJATENILHBIMU aKTaMH, COOCTBEHHHUK 00s3aH JOIyCKaTh
OTpaHUYEHHOE MOJIb30BAaHUE €0 UMYIIECTBOM JIPYTHMMH JIMIIAMHU.

3emenbHbid kogekc Kaz.CCP ot 16 HosOps 1990 r., xoTopblit
JIeHCTBOBAJ 10 BCTymieHus B cuity Ykaza [Ipesunenta PK, umeromiero
cunty 3akona, ot 22 gekabps 1995 r. «O 3emine» (manee — Yka3 o
3emIie), He ycTaHaBiamuBai cepBUTYT. [ K B mepBoHauanbsHON pelakiuu
ynomMuHan B cT. 118 cepBUTYT Kak OOBEKT TOCyHapCTBEHHOM
perucTpannu, He JaBaj eMy OINpeAeNeHHs, HO CoJepxkall HOPMBI,
KOTOPBIC YKa3bIBAIN Ha €r0 KBaTU(PHUKALMOHHBIC TPU3HAKH.

Tax, cornacuo 1. 6 ct. 188 'K coOcTBeHHUK 00513aH JTOMYCTUTh
OTpaHUYEHHOE MOJb30BAaHHE €ro MMYIIECTBOM JPYIMMH JIUI[AMH.
ITo muenuto M.K. CyneiimenoBa u FO.I'. bacuna, mnosmoxxenue,
3aKpEIJIEHHOE B JAaHHOM ITyHKTE, PacKpbIBaeT CYIIHOCTb CEPBUTYTa
U HUYEM HE OTJIMYAETCS OT JIETaJbHBIX ONpEENCHUI CepBUTYyTa,
coJiepKaluxcst B YKa3e 0 3eMJie U YKa3e O perucrpaluy mnpaB Ha
HEJBI)KUMOCTb. B 3TOI CBSA3M OHU JI€N1at0T BEIBOJI O TOM, YTO MOHSTHE
cepButyTa 3aKkpemieHo u B O6mieit vactu ['K [3, ¢. 212-219]. C yue-
TOM M3JIOKEHHOTO0, MOXXHO YTBEPKAATh, YTO XOTS TEPMHUH «CEPBUTYT»
He Hcronb3oBajics B 3akoHomarenscTBe PK go mpunstus I'K, HO
1oJiokeHus 1. 4 ctT. 45 OCHOB, IO CyTH, BBOAWUIIM TaKOH MHCTUTYT.
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Cnenyer oTMmeTuTh, 4TO mHepBoHadanbHO cT. 195 TK PK
CEpBUTYTHl HE BKJIIOYAJA B NEPEUYCHb BEIIHBIX npaB. M Tombko B
cootBeTcTBUH ¢ 3akoHOM PK ot 25 mapra 2011 r. Ne 421-IV m. 1
YKa3aHHOH cTaThby ObUT JONOJHEH MOJIMYHKTOM 3-1, B COOTBETCTBUU
C KOTOPBIM K BEIIHBIM IpaBaM ObUT OTHeCeH cepBUTYT. OpHako,
W3J0KEHHOE HE O3HAYaeT, 4TO JI0 TAKUX JOMOJHEHUHA CEPBUTYTHI
HE SIBJSUIMCH BEIIHBbIMU NpaBaMu. Bo-mepBbix, B m. 1 cT. 195 TK
HE YCTAaHABJIMBAJICS HCUCPIBIBAIOLUINN IEPEUYEHb BEIIHBIX IMPaB H
TAKOBBIMH MOTJIM OBITH M IPyTUE BEIIHBIC IpaBa, MPeIyCMOTPEHHbIE
I'K wnu uHBIMM 3aKOHOJATEIbHBIMU aKTaMH, W, BO-BTOPBIX, YKa3
0 3eMJIe TpeAyCMaTpUBaJI CEPBUTYTHI, KOTOPbIE OBUIM OTHECEHBI K
BEIHBIM ITpaB Ha 3eMeNbHbIe y9acTKH (1. 7 pasnena 2). 3akon PK ot
24 suBaps 2001 r. «O 3emie» (nanee — 3aKOH O 3eMJI€) PETYIMPOBAI
CEpPBUTYT, HO HE yCTAHABIIMBAJI, YTO OH SBJISICTCS BELLIHBIM IIPABOM.

CrnenyeT OTMETHUTB, YTO MPEACTABUTENHN Ka3aXCTAaHCKOW HayKH
3€MEJIBHOIO [paBa CEPBUTYTHI Ha 3€MIIIO (3E€MEJIbHBIC YYACTKH)
OTHOCWJIM K BeIIHbIM mpaBaM. Tak, A.X. XaIxKueB paccMaTpHBal
CEPBUTYT B CUCTEME MHBIX BEUIHBIX MpaB Ha 3emutto [4,¢c. 106, 151-159].
CornacHo ero MHEHHIO, CEPBUTYTHOE NPaBO (MJIM CEPBUTYT), OyaydH
0c000#i Pa3HOBUIHOCTBIO BELIHOTO IIPaBa, COCTOUT B IpPaBe OJHOTO
JMIA TIONb30BaThesl (B KaKOM-HHOYIb ONPEACICHHOM OTHOLICHUH
WM B HECKOJIbKUX OTHOILEHMSX) BELIbIO, MPUHAIICKAIICH APYTOMY
muty [4, c. 152]. K. X. KocaHoB nucai, 9To 0cOOEHHOCTH CEPBUTYTOB
KaK BELIHBIX MPaB Ha 3eMJII0 00YCJIOBJICHBI MIPABOBBIMH PEXXUMaMHU
COCEJICTBYIOLLMX 3€MENbHBIX YYacTKOB [5, c. 112].

B Vka3e o 3eMiie NOHATHE «CEPBUTYT» OMPEENAIOCH KaK MPaBoO
Ha OrpaHMYCHHOE IIEJEBOE IOJIb30BAaHHE 3EMENIbHBIMH yYacTKaMH,
HaXOJIIMMHUCS Ha IpaBe YacTHOH COOCTBEHHOCTH WJIM TIIpaBe
3eMJICTIONB30BaHus y Apyrux jul (moam. 14 cr. 1). CornacHo 3akoHy
0 3eMJIe, CEPBUTYT — IIPaBO OIPAHUUYCHHOIO LEJICBOTO MOJIb30BaHMS
qy’KHM 3€MEJIbHBIM Y4acTKOM, B TOM YHCIIE AJISI MPOXOAa, IMpoe3/a,
MPOKJIAJKU U 3KCIUTyaTallil HEOOXOJUMbIX KOMMYHHUKAILMKA M WHBIX
Hyx)J (moam. 28 cr. 9). B nmefictByromem 3emenpHOM kojnekce PK
(nanee — 3K PK) cepButyT onpeaessiercsi Kak MpaBo OrpaHUYEHHOTO
LIEJIEBOTO MOJIBb30BAHUS UYXKUM 3E€MENIbHBIM YYaCTKOM, B TOM YHCIIE
JUISL IPOX0J1a, MPOoe3/ia, MPOKIAJKA U SKCIUTyaTalud HE0OXOIUMBIX
KOMMYHHKAIUW ¥ UHBIX HYXA (Toarm. 38 cT. 12).

W3 U37105KEHHOTO CIIeAYeT, YTO OOBEKTOM CEPBUTYTA SIBISIETCS
Yy»KOW 3eMeJbHBIN Y4acTOK. B 3T0il cBsI3M, BOZHHKAET BONPOC O TOM,
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YTO MOHUMATh IMOJ MOHITHEM «UyXOWU 3eMEeNbHBIN ydacTok». Oue-
BUJTHO, YTO TAKOBBIM SIBJISICTCS 3€MENIBHBIA Y4acTOK, HAXOSIIUICS B
COOCTBEHHOCTH HIJTH B 3€MJICTIONB30BAHHH JPYTOTO JINIIA.

MOXXHO 7M1 OTHECTH K «UYKUM» OecXo3siiHble 3eMeNbHbIC
yaactku? [lomaraem, 4To B Kpyr 0ObEKTOB CEpPBUTYTA MOTAAAET JIFOOOMH
3eMEeNbHBI YYacTOK, HE TPUHAJICKANINNA CYOBEKTY CEepBUTYTA.
Hampumep, ecu 3eMeNbHBIAN y4acTOK HE UMEEeT COOCTBEHHUKA WIIH
ero cOOCTBEHHHK HE M3BECTEH, HE JOJDKHO OBITh MPETSATCTBUH IS
YCTaHOBJICHHUS HA HETO CEPBUTYTA. B 4aCTHOCTH, B OTHOIIIEHUH TAKOTO
3eMEIbHOI0 yYacTKa MOTYT BO3HHUKHYTHh CEPBUTYTBI, OCHOBaHHEM
BO3HUKHOBEHHS KOTOPBIX SIBJISIOTCS HE IOTOBOPHI, @ MHBIE TIPABOBBIC
ocHoBaHus. Hampumep, B coorBerctBum ¢ 1. 1 cT. 68 3K PK Takne
CEPBUTYTHI MOTYT BO3HUKHYTH Ha HE 3aKPBITHIE /IS OOIIEro JOCTyTa
3eMelbHbIe yJacTKu. [Ipru 3TOM OCHOBaHMEM JUI UX BO3HUKHOBEHHS
SIBIIAIOTCA yKkazaHHble HopMbl 3K PK.

Cnenyer ormeruth, uto 3K PK, Tak e, kak u npeaslayuiue
3aKOHO/IaTeNbHBIE aKThI O 3eMJIe, OTpaHUYMBaET chepy MpUMEHEHHS
CEPBUTYTA TOJBKO 3€MEJIbHBIMU yyacTKaMu. COOTBETCTBEHHO, TAKOU
O00BEKT Kak 3eMIlsl, KOTOpasi HAXOUTCS B PEXKMME TOCYIapCTBEHHON
COOCTBEHHOCTH, OOBEKTOM CEpBHUTYTa HeE SBISeTCA. MexXIy Tem,
00BEKTaMHM 3EMENBHBIX IIpaB SBISIFOTCS HE TOJBKO 3eMelbHbIC
YYacTKH, HO 3eMJIsI, KOTOpasi He pachpe/esieHa MexXIy CyOheKTaMu
3eMeIbHBIX MPaB, HAIPHMeEP, 3eMJTU 3araca.

Bompoc 00 ycTaHOBIIEHWH CEPBHUTYTOB Ha HEpACIIpPE/ICIICHHBIC
3eMJTH SIBIISIETCSI JIOCTATOYHO JHCKYCCHOHHBIM. COTNIACHO MHEHHIO
b.B. TlokpoBCKOTO CEpBUTYTHI Ha 3€MIIAX, HaXOMISIIUXCS B
TOCY/IapCTBEHHON COOCTBEHHOCTH, MOTYT YCTaHABJIMBATHCS IIUIIIb
TOTJa, KOTJA 3TU 3eMIIM HaXOJSATCS Ha TpaBe 3eMIICTIONB30BAHUS Y
rpakJaH U opuauueckux un [6, c. 473]. E.b. Ocunos, HanpoTus,
CUMTAET, YTO HET HUKAKUX MPETNSATCTBHHA JIJIS YCTAHOBIICHUS CEPBH-
TyTa U B OTHOIIICHUH 3€MeIlb, HE HaXOMSIIUXCS B YACTHON COOCTBEH-
HOCTH WM HE TPEAOCTABICHHBIX TOCYJAPCTBOM (U3NYECKUM WIIN
IOPUIMYECKUM JIMIAM B 3eMienoib3oBanue [7, ¢. 131].

dopmupoBaHue 3E€MENILHOI0 ydacTka MTPOUCXOUT
MpU TPEJOCTABICHUN €ro B YacTHYK0 COOCTBEHHOCTh HIIM B
3eMJIETIONIb30BaHne. B OCTanbHBIX ciydasx HET HEOOXOJUMOCTH B
(hopMHpOBaHUU 3€MENTFHOTO Y9acTKa U3 HePaCIIPE/IeIEHHBIX 3€MElTb.

Bonee Toro, 3TO JOCTAaTOYHO 3aTpaTHO, a B HEKOTOPBIX
CIly4asix TPYIHO OCYIIECTBUMO (TOpHBIE WJIM JICCHBIE MAacCHUBBI U
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np.). COOTBETCTBEHHO, €CIIM COOCTBEHHUKY 3E€MENBHOTO YYacTKa
HEOOXOJMMO TIPOJIOKUTh TPYOy Ui BOJOCHAOXKEHHS HE TOJIBKO
4yepes COCEeTHUI 3eMeNbHBIN y4acTOK, HO U Yepe3 3eMIIH, KOTOPhIE He
HaXOJSITCA B YACTHOM COOCTBEHHOCTH WJIM B 3€MJIENOIL30BAHUHU, TO
BO3HUKAET BOIIPOC O TOM, KaKOBBI IPaBOBBIE ()OPMBI OTPAaHHYEHHOTO
LIEJIEBOTO MOJIL30BAHUS HepacIpeIeIeHHbIMA 3eMIISIMH,
HaXOJSIIIMMUCS B PEKUME TOCYAapCTBEeHHOI cobcTBeHHOCTH. bonee
TOTO, CIeIyeT OTMETUTh, UYTO JI0 CHUX IOpP B HEKOTOPHIX OOBEKTax
KOHJOMHUHHYMa 3€MENIbHbIE YYacTKH He C(HOPMHUPOBAHBI, OIHAKO
MpaBO TMPOXOJa TO 3eMJISIM, Ha KOTOPBIX PACIIONIOKEHBI OOBEKTHI
KOHJOMUHHUYMA, B KOHTeKcTe cT. 68 3K PK nmeeT kaxxnoe puznueckoe
JIUIIO.

B cBsi3M ¢ W3NMOKEHHBIM, TOJNAaraeM, 4To OOBEKTOM CEPBHUTYTA
3aKOHOJIATEIEHO HEOOXOJMMO TPHU3HATH HE TOJBKO 3€MENbHBIC
YYacTKH, HO M Hepacupe/elieHHbIe 3eMITH, HaXOSAIINECS B PeKUME
roCy1apCTBEHHOUM COOCTBEHHOCTH.

OauH U3 TJaBHBIX AaclEKTOB B COJCPXKAHMM CEPBUTYTA
3aKIIFOYAETCSI B TOM, YTO CEPBUTYT HE OTCTPaHSET COOCTBEHHHKA
(cyObeKkTa WMHOTO BEIIHOTO IpaBa) OT BIAJCHHUS W ITOJH30BAHUS
Bewbto. Kak cipaBennuBo ormeuaet P.A. MameToBa, «yCTaHOBJICHHE
Ha BEIl[b CCPBUTYTHOTO TMpaBa HEe 03HAYAeT HEPEMEHHO OTCTPAaHCHHE
COOCTBEHHHMKA OT ITOJIB30BaHUA Belibio» [9, c. 194]. Ognako, eciu
Yy COOCTBEHHHMKA M CEPBUTyapHs OIHOBPEMEHHO BO3HUKAET MOTpPeO-
HOCTbH B TIOJIb30BAaHUH 0OBEKTOM CEPBUTYTHOTO TIpaBa (sl MPOXo/a,
poe3/ia, MPOBEICHUS BOJIBI U T./1.), TO, €CJIM HHOE HE YCTAaHOBJICHO 3a-
KOHOJIaTE€IILHO WJIM COIVIAIICHHEM CTOPOH, IPHOPHUTET JOJDKEH UMETh
CYOBEKT CEepBUTYTHOTO TIPaBa.

Kak ormewanmock B nwuTeparype, NpU KOJUIM3UU CEPBUTYTA C
MpaBOM COOCTBEHHOCTH TPAaBO COOCTBEHHOCTH YCTYIAeT CEPBUTYTY
[10, c.105]. Ipyrast ocOOEHHOCTh CO/Iep KaHUsI CEPBUTYTHOTO IpaBa
3aKIIIOYAETCST B TOM, YTO IMPABOMOYHE TOJIH30BAHHS CEPBUTYapHUs
HOCHT OTPaHWYCHHBIN U IIeJIEBOH XapakTep.

CrnemyeT Takke OTMETHTb, YTO KaKUM OBl HA OBLITO COJepKaHHe
CepBUTYTa, TMpaBa COOCTBEHHHWKA 3EMENBHOTO ydYacTKa WIIH
3eMJIETIONB30BATENS JODKHO KaK MOXKHO MEHBIIE «IOCTPalaTh»
OT ocylecTBlcHUs cepBuTyTa. Tak, A.X. XamkueB mucaju, 4TO
oOpeMEeHEeHHsT © OrPaHWYeHHUs, COCTaBISIONINE COJEepXKAaHHE
CEPBUTYTA, HE JOJDKHBI IPUBOIUTH K HEBO3MOXKHOCTH UCTIONH30BAHUS
3eMEeIbHOT0 YYacTKa B COOTBETCTBHH C €T0 LIEJIeBhIM Ha3HaAUECHUEM, K
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CYLIECTBCHHOMY U3MEHEHHIO BUIA, TPOHIIS OCHOBHOH IESTEILHOCTH
Ha 3eMeNbHOM yuactke [11, c. 31].

BwMmecTte ¢ Tem, B HEKOTOPBIX CIy4asx YCTaHOBJICHHE CEPBHUTYTA
Ha 3€MEJIBHBIA Y4acTOK MOXKET CYIIECTBEHHO OIpaHWYMBATH IIpaBa
COOCTBEHHHMKa WM 3E€MJICNIOJIb30BaTeNsl. Tak, HampuMmep, COTIacHO
m. 4 cr. 69 3K PK myOGnudHbIE CEpBUTYTHI MOTYT YCTaHABIHUBATHCS
0€3 U3BATHS 36MENIbHBIX YYaCTKOB HA OCHOBAaHHM PELICHUI MECTHBIX
UCIIOJIHUTEIBHBIX opranoB. CornacHo noan. 7-1 ykazaHHoro 1. 4 cT.
69 3K PK nyOnuyHbIe CEpBUTYTHI MOTYT YCTaHABIMBATHCS TSI Bpe-
MEHHOTO MCIOJIb30BaHMS 36MEJILHOTO Y4acTKa WM €r0 YacTH B LEIIsIX
NPOBEICHUS PA3BEIKHU MOJIE3HBIX MCKONACMbBIX MM T'€O0JOIHMYECKOTO
U3y4CHUSI.

Mexay TeM, IpoBeICHUE Pa3BelOYHbIX PadOT Ha ydacTKe Help,
JOCTYIl K KOTOPOMY OOECIEeUMBAETCS IMOCPEICTBOM YCTaHOBIICHHS
CEPBUTYTa Ha 3€MEJIbHBIN Y4aCTOK O€3 ero U3bATHS, MOXKET IOJIHO-
CTbIO MJIM YaCTUYHO MCKIIOYUTH BO3MOXKHOCTH COOCTBEHHMKA WM
3eMJICTIONB30BATENSI MOJIb30BAThCS 3EMEJIBHBIM YyYacTKOM, Ha KOTO-
POM TPOBOASATCS Takue omnepanuu. Tak, MpoBeICHHE Pa3BEOKH Ha
y4acTKe HeIp MOMKET CONPOBOXKAATbCA IPOOHOM SKCIUTyaTauuel
YIJIEBOAOPOAOB, KOTOPasl MPEAyCMaTpPUBAcT BPEMEHHYIO KCILTyaTa-
LUIO CKB&KUH M 1OOBIYY YIJICBOIOPOAOB B HCCIIEIOBATEIBCKUX Lie-
msx. [Ipu pasBenke TBEpAbIX MOJIE3HBIX MCKOIAEMBIX JOITYCKACTCS
OTBITHO-IIPOMBILIUICHHAs: ~ 100BbIYa, MpU KOTOPOH  MPOBOISATCS
TOPHO-BCKPBIIIHBIE PaOOThI, W3BIEKAIOTCS TOPHbIE Macchl U (MIIN)
niepemMeniaercs moysa (myHKTel 4 1 7 ct. 121, myHkTHl 5 1 7 cT. 194
Konexca PK oT 27 nexabps 2017 r. «O Heapax v HEIPOIIOI30BAHUI ).

B cBs3M ¢ M3NIOKEHHBIM, IOJNaraeM, YTO €CIM B pe3yJbTare
YCTAHOBJICHUSI ITyONWYHOTO CEPBUTYTa Ha 3EMEJbHBIM Y4acTOK
Ul yKa3aHHBIX IeJed COOCTBEHHHMK 3E€MEJbHOTO Y4YacTKa WM
3eMJICTIONB30BATENIb  HE  MOXKET TIOJHOCTBIO MM  YacTUYHO
MIOJIb30BATECSI CBOMM 3€MENBHBIM YYaCTKOM B COOTBETCTBHH C €rO
LIeJIEBBIM Ha3HAYCHHUEM, TO €My JOJDKHO OBITH MPENOCTaBICHO IPABO
TpeOOBaTh U3BATHUS TAKOT'0 3eMENLHOT0 y4acTKa U1 FOCY JapCTBEHHBIX
HYXI.

3K PK mpeaycmaTpuBaeT JelieHUE CEPBUTYTOB Ha ITyOJIUYHBIC
U YacTHbIE, HO HE OMpEeNsieT 3TU MOHATHS. JlereHue cepBUTYTOB
Ha ykazaHHble Buabl 3K PK ocymiectBusier B 3aBUCHMOCTH OT
TOrO, B YbUX HMHTEpEcax OHM YCTaHABIMBAIOTCSI U OCHOBAHUH HX
BO3HMKHOBEHHUS. B nuTeparype BBICKa3bIBaJOCh MHEHHE O TOM, YTO
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MyOJINYHBIE CEPBUTYTHI HA CAMOM J€JI€ HE SBIISIIOTCSA CEPBUTYTAMU.

Tak, E.A. CyxaHOB, OCHOBBIBasICb Ha TOM, 4YTO TJIABHYIO
0COOCHHOCTh TaKUX CEPBUTYTOB COCTAaBIISICT OTCYTCTBHE y HHX
KOHKPETHBIX YIPABOMOYEHHBIX JIMI[, B CHJIYy 4Y€ro OHM HE MOTYT
CUNTAThCS CYOBEKTHUBHBIMHM BEIIHBIMH NpaBaMH, CUHTAET, YTO
B JCHCTBUTEIBHOCTH «IIyOJMYHBIC CEPBUTYTBHI» MPEACTABISIOT
co0Oll He OrpaHMYCHHBIC BEIIHBIC NpaBa, a OOLIME OrpaHUYCHMS
mpaBa COOCTBEHHOCTH (B TOM 4YHCJE ITyOJUYHOI) Ha HEIBIKUMOC
MMYIIECTBO U UMEHHO B 3TOM KadeCTBE MOAJIEKAT roCy1apCTBEHHON
peructpauuu [2, c. 217-218].

N3 Ka3axCTaHCKOrO 3aKOHOJATENbCTBA HE CJIEAYET, YTO
My OJINYHBIE CEPBUTY T BO3HUKAIOT TOJIBKO BIIOJIb3Y HEONIPEACTICHHOTO
kpyra mun. 3K npemycMaTtpuBaeT myOnuYHbBIE CEPBUTYTHI, KOTOpHIE
YCTaHAaBJIMBAIOTCSA B  IOJb3y KOHKPETHBIX  yNPaBOMOYEHHBIX
il (HeApOoIoib30BaTeNiel, COOCTBEHHHKOB JIMHEHHON YacTH
MarucTpajlbHBIX TPYOONPOBOAOB, WHKEHEPHBIX, JIEKTPUUECKUX H
JIPYTUX JTUHUHA 1 cetel u nip.) (1. 4 cT. 69).

Kpome TOro, cepButryThl, 0OYyCIOBJICHHBIC OOIIECCTBEHHBIMHU
HY’KJaMH WIH BO3HUKAIOIIME HAa OCHOBAHMU HOPMATUBHBIX
MIPaBOBBIX AKTOB, a TaKXe IyOJMYHBIC CEPBUTYTHI HE IOAJIEKAT
rocynapctBeHHol peructpaumu (ct. 8§ 3akona PK ot 26 wutons
2007 r. «O rocynapCTBEHHOW PETUCTPAllMU MpPaB Ha HEABHIKUMOE
nmymectBo»). [Ipu 3tom u3 ct. 41 yka3aHHoro 3akoHa cJegyeT, 4To
peructpauysi CepBUTyTa B IOJb3Y TOCIOACTBYIOLIETO 3EMEIBHOIO
y4acTKa He OCYIIECTBIISICTCS] IOMMEHHO M 3allMCH BEAYTCSl HA peru-
CTPALMOHHBIX JIUCTaX 0e3 yKa3zaHWs CBEJICHUI O cepBUTyapuu. boiee
TOTO CJIEAYeT OTMETHUTb, YTO MPU OCYIIECCTBICHUH CEPBUTYTA BCETIa
MOSIBJISIETCS ONPEICTIEHHOE KOHKPETHOE YIPAaBOMOUYEHHOE JIUIIO.

B cBs3M C M3MOXKEHHBIM, MOJaracM, 4YTO CEPBUTYTHI, B TOM
qucie, MyOJMYHbBIe, C OJHOM CTOPOHBI SIBISIOTCS IMPaBOM, HO, C
JIpYroil CTOPOHBI, 3TO OOpEMEHEHHE IIpaBa COOCTBEHHHMKA WIH
3eMJICTIONB30BATEIISl  CIYXKALIero 3eMeJIbHOro ydactka. [lommmo
YaCTHBIX M IyOJIWYHBIX CEPBUTYTOB, MOXKHO BBIACIUTH M APYTHE
BUJBI CEPBUTYTOB (peajbHbIE, JUUHBIC, MO [EJICBOMY Ha3HAUCHHUIO,
MOJIOKUTENbHBIE, OTPULATENbHBIE U 1p. [8, ¢. 59-70]. U3 u3noxeHHOro
CIIEAyeT, YTO, XOTS CEPBUTYTHI SIBISIOTCS OAHUM W3 JIPEBHEHIINX
MPaBOBBIX MHCTUTYTOB, €0 MpaBoBoe peryiuposanue B PK tpedyer
JalIbHENIIEr0 COBEPIICHCTBOBAHMS.
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H.C. Ky3neuosa

I'pa:knanckoe npaso. I'paxknanckoe o0011ecTBO.
IOpuanyeckasi ¥ cONMAJbLHAA OTBETCTBEHHOCTH
(x 100-1eTuio co nus poxaenusi FO. I'. bBacuna)

Kaknmprii, KTOo MMeN cYacThbe JUYHO oOmaTtees ¢ Opuem
I'puropreBudyem bacuHbIM, HECOMHEHHO XpaHUT B TMaMITH CBOU
COOCTBEHHBIN 00pa3 3TOr0 3aMedaTeNbHOTO dYeioBeka. Jlms MeHs
Opwii ['puropreBud — 310 Yunrens, Kosiera, ctapmuit ToBapu.

OH BomenT B MOIO JKM3Hb, KOTJIa s Hadaia padoTaTh Haj
KaHIUOATCKON mmccepramueii. lOpumit ['puropbeBud OBLT OJXHUM
M3 HEMHOTHX COBETCKHX IMBHJIMCTOB, HCCIIEIOBABIINX MPOOIEMBI
MIPaBOBOTO PETYIMPOBAHHS JOTOBOPHBIX OTHOIIIEHHUH B CTPOUTEIIHCTBE.
Ero crareu, moHorpadum cramm TOTrHA IS MEHS «HACTOJBHBIMH
KHATaMW».

B nocnenyromem cyap0a mopapuiia MHE He TOJIBKO BO3MOYKHOCTD
JMYHOTO 3HAKOMCTBA, HO U Pa/IOCTh COBMECTHON pabOTHI U IPYKECKOTO
obmenus. B 1986 romy cocTosicss MO TepBBI U HE3a0BIBACMBIiA
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BU3UT B AJiMa-ATy Ha BCECOIO3HYIO KOH(EPEHIHMIO MOJIOIBIX
YYEHBIX-IIUBHJINCTOB, 3HAKOMCTBO C BbIJAarOIIUMuUcA yueHbiMu 0.
bacunbim, B.I1. I'pubanoBeM, A.1O. KabankuuabiM, B.®. fIkoBieBbiMm,
10.X. KanmbikoBeiM, A.A. CoO4akoM, HaYaIO JONTOJIETHEH JPYKOBI
¢ uuBunuctamu Kazaxcrana — M.K. CynelimenoBeim, O.U. Yenosoi,
K.C. MayneHOBBIM © MHOTUMH JPYTHMH.

OpHAaKO BIOCIIEACTBUM «3BE3THBIM YaCOM» JUISl HALIETO O0IIEro
IPaXJaHCKOr0 MpaBa CTajd oAbl COBMECTHOM padOTHl HaJl HOBBIMH
I'pask1aHCKUMH KOJIEKCaMH.

U B 3T0¥ KOMaH 1€ TOCTOSIHHBIM U OJTHUM M3 HanOoJiee aKTUBHBIX
yaacTHUKOB ObL1 FOpwii I'puropseBnd bacum.

Ero mno3uumsit mo Haubojee CIOXKHBIM U JUCKYCCHOHHBIM
BOIPOCaM 4acTo ObLIa ONpEeessiomeli, a BHICKA3bIBAEMOE MHEHHE
ObL10 Beerga 000CHOBAHHBIM M ABTOPUTETHBIM.

OCOOCHHO 3alOMMHAIOMIMMUCS CTalId Yachl He()OpMalbHOTO
obmenuss — KOpwuii ['puropeeBuu o0agan yHHKaJIbHBIM 4YyBCTBOM
IOMOpa, ObUT IPEKPACHBIM PACCKA3UUKOM, TyIION Halleld KOMIIaHHUU.

Mgl coOupanuce B pa3HbIX reorpaduueckux Toukax —Kazaxcrana,
V306ekucrana, Ykpaunsl, Keiprezcrana, 'omnananu, 'epmanum u ap.

BcnomuHaro Haile HEMHOTO aBaHTIOPHOE ITyTEIISCTBHE Ha
BEPTOJICTE BOKPYI CEMUTHICSUHUKOB TsHb-lllanbckoro xpeOta
— nuka XaH-Teurpu u muka IloGenpr. FOpwuit ['puropreBuu, He
KOJICOJISICh, TPHUHSUT PEIICHHE YYacTBOBATh B ITOH JOCTaTOYHO
HeOezomacHOW mporynke. Hemuorme 3nator, uro 1O. T.
bacun yuwmics B yKpamHCKOW INIKOJIE, XOPOLIO 3HAJ I033MI0
T. I'. llleBueHKO U C YIOBOJILCTBHEM JICKIAMUPOBAJ IIEBYEHKOBCKHE
CTPOKH.

[TamsTh yaep>KuBaeT MHOTO )KU3HEHHBIX SIIM30/0B, CBA3aHHBIX C
IOpuem I'puropeesndem u ero cynpyroi Munoi [leTpoBHOI, BEpHBIM
JPYTOM M COPATHUKOM.

Orta mamsTh HEe yMpeT, Ioka OyayT >kKuBbl ydeHuku IOpus
I'puropreBuya, ¢ KOTOPHIMH OH IIEAPO JCIHIICS CBOMMHU 3HAHMSIMH,
OIBITOM, CBOMM [IYILIEBHBIM TEIJIOM, IOMOTas UM CTPOHUTH CBOIO
Hay4YHYI0 M HPEHOoAaBaTENIbCKYI0 JCSTENbHOCTb, KOTOPHIM OH
Ha/Ie)KHO MTPUBUI JTI000Bb U MPEIaHHOCTD I'PasKAAHCKOMY IIPABY.

Bpsin n1mu TpeOyeT OOMOSHUTENbHOW apryMEHTAlMHM TE3UC O
BEAyLICH POJM IPa)kIaHCKOTO MpaBa B 00ECIIEUCHUH HOPMAaJIbHBIX
yCIOBHH KM3HM dYenoBeka. Korma s uurTaro mHepBylO JIEKLMIO 10
IPpaXJaHCKOMY IIPaBy CTyAEHTaM 2 Kypca, s HAaUMHAI0 C TOTO, YTO
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TpaXKIaHCKOE TIPaBO 3aHUMAET B CHCTEME TpaBa 0c000e MECTO — OHO
BCTpEYaeT HOBOPOXKJICHHOTO Y KOJBIOCTH, HAJENss TPakKIaHCKON
MPaBOCIIOCOOHOCTHIO, JTasiee AaeT BO3MOKHOCTD BEIOPATh HIMSI I MECTO
JKUTEIbCTBA, CTaTh COOCTBEHHHMKOM HWMYIIECTBA, PACIIOPSKATHCS
UM TI0O CBOEMY YCMOTPEHHIO, 3aKIio¥as pa3nyHble JTOTOBOPHI,
peaNn30BbIBaTh TBOPYECKHE CIOCOOHOCTH, MpuoOpeTas aBTOPCKUE
MpaBa, co3/1aBaTh CEMbIO, BEIOUPATH POJI ICATEIBHOCTH, 3aHUMATHCS
MPeINPUHAMATEILCTBOM, U, HAKOHEII, II0CJIe CMEPTH JIUIa — pelraet
BOTIPOCHI, CBSI3aHHBIE C CyIbOOW €r0 HMYIIIECTBA. . .

Takum 00pa3oM, BCIO XH3Hb TPaXKIAHCKOE IIPABO PSJIOM C
YEIIOBEKOM, COITPOBOK/As €T0 M CO3/1aBasi eMy IIPaBOBOH (pyHIaMEHT.

Jiis  Toro, 4YTOOBI TIOTHOIEHHO BBIMIONHATH 3Ty MHCCHIO,
TpaXJTaHCKOE TMPaBO JOHKHO ONHPAThCS Ha COOTBETCTBYIOIIEE
3aKOHO/IaTeNbCTBO. VIMEHHO TakWM IPaBOBBEIM (PYHIAMEHTOM H
JIOJDKEH OBLT CTaTh HOBBIN TPAXKIAHCKUH KOJIEKC.

AHanm3upysi pa3BUTHE TPAKIAHCKOTO 3aKOHOJATEILCTBA Ha
MOpOTe THICSIUENETHs, BhIIArOIIuniics nmpaBose coBpemeHHocTr C.C.
AnekceeB OTMeUall, YTO MPHHATHIE B TOCJEIHUE JCCSITUICTHS KO-
nekcwl (1 'K Hunepnannos, n I'K kananckoit mpourimn Ksebek,
u 'K OBIBIINX COBETCKHX COFO3HBIX PECIYOIHNK) — 3TO I'Pa)TaHCKHE
KOJZICKCHI HOBOTO ITOKOJICHUSI, BhIpaXkarolue JBe (hyHTaMEHTaIbHbIC
JUHUHA COBPEMEHHOTO IPAaBOBOTO Pa3BUTHS, K KOTOPHIM B IIEPBYIO
odepenb OTHOCUTCS BO3POXKICHHE LEHHOCTEH «YHUCTOTr0» YacTHOTO
MpaBa, MPU3BAHHOI'O PEAIM30BaTh U 00ECNeUNBaTh JICHCTBUTEIHHYIO
cB000/Ty CYOBEKTOB COBPEMEHHOTO TPAKIAHCKOT0 O0IIEeCTBa.

[Ipu 5TOM TTpUMEYaTETHHO, YTO COJIEPIKAIINECS B ATHX KOJIEKCAX
M M3JaBaeMbIX Ha HMX OCHOBE 3aKOHAX COILMAJIbHBIE JJIEMEHTHI
(B TOM uuclle — OTrpaHWYECHHsS NpaBa YaCTHOW COOCTBEHHOCTH,
MyOJIMYHBIC IOTOBOPHI, COITUAIBHBIE KOMIIOHEHTHI HACIIEICTBEHHOTO
mpaBa) HE €CTh HEUYTO «CMEMIaHHOe», OynTo Obl OO0BETUHSIONICEe
IOPUMYECKH PA3HOPOTHBIA MaTepuaj, a NpeJCTaBIseT Cco0oi
CTPOTO pa3MeKEeBAaHHOE — €CITH HEe B 3aKOHOJIATEIILHBIX TEKCTaX, TO B
CTPYKType MPaBOOTHOIICHUH — CAMOCTOSTENIbHbIC YaCTHO-TIPABOBBIC
1 Ty OJIMYHO-TTPABOBEIE 3JIEMEHTHI, IO JYUHSIONITHECS CBOUM PEKUMaM
FOPUAMYECKOTO PETYJIMPOBAHHUS M TIOMEIICHHBIE «BMECTE» BO HMS
IyOOKHX COIMANIFHBIX HAa4yall, Hadall COJMUIaPHOCTH.

Bropoit nomunupyromei nunueil, ormeuaer C. C Anekcees,
«XapaKTepHOW JMJIi HOBOTO TIOKOJEHUS TPAXKIAHCKUX KOJICKCOB,
SIBJIIETCS TIPSIMOE BBIPAYKEHHUE B HUX CAMOTO 3HAYUTEILHOTO SBICHUS
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B IIpaBe COBPEMEHHOI 3M0XH — NPHOOPETCHNE IPaBaMH YEIOBEKa KaK
(eHOMEHaMH €CTECTBEHHOI'O MpaBa HEIOCPEACTBEHHOIO MPaBOBOTO
NEUCTBUSI, WX TNPOHUKHOBEHHs B CaMyl0 TKaHb IOPHUIMYECKON
matepun» [1, c. 14].

KoHuenTyalpHbIM NMPU3HAKOM HOBOI'O TPaXKJIAHCKOTO KOJEKca
sBIIsIeTCs TO, uTo 3T0 Konekc yactHoro npasa, Kozeke rpaxxganckoro
oO1recTsa.

NMeHHO uepe3 MHCTHTYTHl, KOHCTPYKLUMHM UM MEXaHH3MbI
IPaXJaHCKOTO TpaBa Kak IIpaBa YacTHOTO B OOIIECTBE Pealn3yloTCs
T€ NPUHLMIIBL, WACH W Hayana, KOTOpPhIE NENaloT 3TO OOILIECTBO
rpaxganckuM. Kak onpeeneHHoe COCTOsTHHUE IPaX1aHCKOe 00LIECTBO
XapakTepu3yeTcs B3aUMOJICHCTBUEM TPeX NPUHIIMUIIOB:

1) 00IIEeNPU3HAHHOTO 3TaJIUTapHOIO npasa,
MPeayCMaTpUBAIOLIECTO  ONPEJCNCHHbI MHUHUMYM CBOOOJ  JUIA
KaXJIOr0 4YeJOBEKa, 3aKPEIUICHHOE 3aKOHOM pPAaBEHCTBO IIpaB,
00s13aHHOCTEH ¥ OTBETCTBEHHOCTh Tpaxk/iaH (1paBoBas chepa);

2) 4acTHOW cOOCTBEHHOCTH (SKOHOMHUYecKas cepa);

3) oOuiecTBEHHO NMPU3HAHHOW BHYTPEHHEW CBOOOBI UYesIOBEKa
(cdepa mumyHOTO, TyXOBHOTO).

VIMEHHO MHCTUTYTHI TPa’KAAHCKOTO OOIIECTBA, TAKHE KAK CEeMbS,
LIEPKOBb, LIKOJIA, HHBIE OOIIHOCTH, Pa3JINYHOro poja 100POBOJIbHEIE
OpraHu3ally M COI03bl, UIMCIOT CPEACTBA BIUSHHMSA Ha OTAEIBHOTO
WHAWBUAA JUIS COOMIOACHUS 3THM MHAMBHUIOM OOLICTIPUHATBIX
MOpPaJIbHBIX HOPM.

I'pasxpanckoe 00IIECTBO — 3TO CBOOOJHOE, JEMOKPATHYECKOE,
LIUBUJIN30BaHHOE OOILECTBO, 1€ HET MECTa PEKUMY JINYHOM BIIACTH,
BOJIFOHTAPUCTCKUM METOJaM TIPaBJICHUS, KJIACCOBOM HEHABHCTH,
TOTAIUTApU3My, HACWIMIO HaJ JIOJbMH, TJE YB@KAIOT 3aKOH H
MOpaJib, IPUHLHIIBI F'yMaHU3Ma U CHPABEATUBOCTH.

OTO pPBIHOYHOE MHOTOYKJIAJHOE KOHKYPEHTHOE OOIIECTBO
CO  CMCIIAHHOH  HSKOHOMHMKOH,  OOLIECTBO  MHHMLMATHBHOTO
NpeANPUHUMATEIbCTBA, PA3yMHOTO OajaHca MHTEPECOB Pa3IMYHBIX
COLIMAJIbHBIX CIIOEB.

OpnuM  u3  HauOosee OCTPBIX M MPOOJEMHBIX BOMPOCOB
OCTAaeTCsl COOTHOLICHHE TPa)KAAHCKOro OOIIecTBa M TOCyIapCcTBa.
JlnaneKkTuka 3TOro COOTHOLICHHUS CJIOXKHA U TPOTHBOPEUHBA.

I'pasxpanckoe 00111eCTBO, MIPEICTABIISIS coboit
CaMOPa3BUBAIOIIYIOCSI CUCTEMY, IOCTOSIHHO HCIIBITBIBACT JaBJICHHE
CO CTOPOHBI IOCYJIApPCTBEHHOM BiIaCTH. BMecTe ¢ TeM rocynapctBo
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3aMHTEPECOBAHO B CBOOOJHOM Pa3BUTHU TPAXKIAHCKOTO OOIIECTBa
KaKk TMPEANOCBUIKM ero COOCTBEHHOTO pa3BUTHS.  3PeNocTh
TPa)XTAaHCKOTO OOIIECTBAa — OJHO W3 IIABHBIX YCIOBHIA CTAOMIIBHOCTH
JIEMOKPATHYECKOTO pekuma. [ 'pakgaHcKoe OOIEeCTBO IMPU3BAHO
KOHTPOIIMPOBaTh JIeHCTBHE moduTHYecKoW Biactu. (CrnabocTh
K€ TPaKIAHCKOrO OOIMIecCTBa IMOATAIKUBAET TOCYAapCTBO K
y3ypIUPOBAHUIO €TO TPaB, BCIEACTBHE YETO MPOUCXOIUT WHBEPCHS
(hyHKIHI TOCy1apcTBa U TPasKIaHCKOTO 00IIecTBa.

B Ttakom cmydae TOCyZapcTBO IpHCBaWBaeT  (YHKIIHH
TPaXJTaHCKOTO OO0INecTBa, TMPHUHYXAas €ro K HUCIOIHECHHUIO
UCKJTFOUUTEIHHO TOCYAaPCTBEHHBIX PEIICHHI.

B 1menmom oTHOmEHHWS TOCyAapcTBa M OOIIECTBA MOXKHO
0XapaKTepU30BaTh KaK OTHOIICHUS IMOCTOSHHOTO MPOTHBOPEYHBOTO
B3aMMOJICHCTBUSL U B3aWMOBIIMSHUS, XapaKTep M HAaIPaBICHHOCTh
MOCTIETHUX B 3HAYUTEIHLHOW CTETICHU 3aBUCAT OT CTEIIEHU Pa3BHUTHUS
TPaXXTaHCKOTO O0IIEeCTBA M €0 HHCTUTYTOB.

I'paxknanckoe 0OMmIECTBO TapMOHHUYHO  COCYIIECTBYET C
rOCy/IapCcTBOM IIPH JEMOKPATHYECKOM PEXHME, COCTOUT B OIMO3H-
[IUU K HEMY TIPH TOTAIUTAPU3ME U B KOHCTPYKTUBHOM TIPOTHBOOOD-
CTBe — IpHu aBropurapusme [2, c. 8]. Kak yxe oTMedanoce, rpax-
JTAHCKOe OOIIEeCTBO KaK COIMaJIbHOE 00pa30oBaHUE XapaKTEpHU3yeTCs
JIOCTaTOYHO BBICOKUM YPOBHEM Pa3BHUTHS, B TOM YHCJIE U CTEIICHBIO
€r0 MHCTUTYIHUAIN3AINY, B3aUMOICHCTBUS U aKTUBHOW MTO3UIMH €T0
WHCTHUTYTOB.

I'paxxnanckoe oOmiecTBO B YKpaWHE 3a TOJbl HE3aBUCHUMOCTH
HE TOJBKO C(OPMHPOBATIOCH, HO W 3HAYUTEIHHO «IIOB3POCIIEIION.
Oco0eHHO 3penocTh TPaKIAHCKOTO OOIIecTBa MPOSBISETCS B
KPUTHYECKHNE MOMEHTHI HCTOPHHU.

Tak, B 2004 — 2005 romax (3TOT TEpPUOJ COBPEMEHHOM
YKPaWHCKOHN UCTOPUH TOJTYYHIT Ha3BaHHe « OpaHKEBOU PEBOTFOIIAN )
rpaX<JIaHCKOe OOIIEeCTBO MPOAEMOHCTPUPOBAIO CIUIOYEHHOCTh H
OTCTOSIIO TIPaBO YKPaWHCKOTO HApOJla Ha PeaH3alfio CBOOOTHOTO
BEIOOpA B TIpoIiecce MPe3uICHTCKONW N30MPaTEIbHOM KaMITaHNH.

B 2013 — 2014 r. 1. rpaxkmaHckoe oOIecTBO YKpauHbl BHOBb
TMOJTHSUTOCH ¥ TIOBOZIOM K 3TOMY CTAJIO )K€CTOKOE N30MEHHE CTY/ICHTOB,
MyOJIMYHO BBICTYNHUBIIUX B TOAJEPKKY €BPOIEHCKOTO BEIOOpa
Ykpaunsl. HeBumanHas :KeCTOKOCTb, MPOSBICHHAS IPEICTABUTEISIMH
CWJIOBBIX CTPYKTYp B TOAaBIeHHH (HaKTUIECKH Oe33alUTHBIX
CTYJICHTOB, BCKOIIBIXHYJIa BCIO YKpaWHy, 3HaYUTEIHHO PaCIIUpPUB

82



«30HY TIpoTecTa». B KOHEYHOM cyeTe, MacCOBbIC BOJHEHHS,
OXBaTHBLINE HE TOJBKO KneB, HO MpaKTUYECKH BCIO CTPaHy, IPUBEIH
K MaJeHUI0 pexuMma TpesnjeHta SHykoBuua. OTOT Nepuoa B
COBPEMEHHOH YKPanHCKOH MCTOPHU IMOJIyud1 Ha3BaHue PeBomonun
JocrouHcTBa.

CoObITHs, OTHOCSIIMECS K IBYM YKPaMHCKUM PEBOJIOLMSAM,
JOCTaTOYHO SICHO JIEMOHCTPHUPYIOT, UYTO I'PaKJaHCKOE OOIIECTBO B
COBPEMEHHBIX YCIOBUSIX (GOPMUPYETCS U pa3BUBACTCS HE TOJIBKO KaK
co00IIEeCTBO CBOOOHBIX MHIMBHUIOB, HO KaK 00IECTBO, CTPOSIIECECs
Ha Hayajax CIPaBeJIUBOCTH U CBOOOIBL.

ba30BBIM 371IEMEHTOM 3TOT'0 O0ILIECTBA ABIISIOTCS €T0 HE3aBUCHMbIC
1 CaMOYIPaBIIIEMbIC HHCTUTYTHI.

VIMeHHO OHM ITPH3BaHBI B3aMO/IEHCTBOBATE CTOCY TAPCTBEHHBIMU
CTPYKTypaMH, CO37aBas OIpPEICNCHHbI OalaHc B PEryJIMpOBAHHH
OOILIECTBEHHBIX OTHOLICHUH. B ompeneneHHOM CMBICIIE MHCTUTYTHI
IPOXIAHCKOTO OOLIeCTBAa BBICTYNAIOT TapPaHTOM HE3BIOJIEMOCTH
JUYHBIX TpaB M CBOOOA TpakAaH, HAAENAS MOCICAHUX YyBCTBOM
YBEpEHHOCTH B CBOMX CHJAX, CIyXKaT ONOPOH IjIsi TpaxnaaH |
roCyJapcTBa AJIS 3allUThI OT BO3MOXKHOT'O HalaCHHs BParos.

C 0c000ii cuiolt posib ¥ 3HAYEHUE CINIOYCHHOCTH IPaXIaHCKOTO
o01ecTBa B YKpanHe NPOSIBUIINCH B IEPUO OTPAKEHUSI BOOPYKEHHOM
poccuiickoii arpeccun, Hauatoi B hepase 2022 rona.

[lomHomacmTaOHast ~ BOWHA,  pa3BepHyTas  POCCHHCKHM
roCyJapCTBOM, aKKyMYJIHPOBaJIa MEXaHU3MbI CTAHOBJICHUS U Pa3BU-
THSI MOIITHOTO U COIVIACOBAaHHOTO B3aMMOJICHCTBUSI OPraHOB MyOJIHy-
HOM BJIACTH ¥ MHCTUTYTOB I'Pa’KAAHCKOr0 0o0IIecTBa B YKpanHe.

B HOBBIX YCIOBHAX pOJb 3TUX HWHCTUTYTOB 3HAYUTEIHHO
nosblmaercs. HecMoTpst Ha To, 4TO Ha 3TOM 3Tare B3aUMOACHCTBHS
rocyaapcraa u IPaXJaHCKOTO o01ecTBa JOCTaTOYHO
KOHCOJIMAUPOBAHHBIM M  yCTAHOBUBIIMHCS OallaHC HMHTEPECOB
COACHCTBYET CONMAAPH3ALMU OOILECTBA, AJS IOPUCTOB OCTaeTCs
HE /10 KOHIA PELICHHBIM BOIIPOC O HaJUIeXkAalleM 3aKOHOJATEIbHOM
3aKpeIJICHHH TPaBOBBIX OCHOB B3aUMOJACHCTBHS TI'PaskAaHCKOTO
o011IeCTBa U OPraHoB MyOJIMYHON BIacTH.

MHorue mpaBoBble TPOOJIEMBI IPOSBHINCH B CBSI3U €
HECTIPOBOLIMPOBAHHBIM TOJHOMACIITAOHBIM POCCHHCKUM BOCHHBIM
BTOpXEHHEM B YKpauHy. K HUM OTHOCATCSA: paclIMpeHue MpaBOBOrO
CTaTyca 1 HalpaBJICHUH 1ESTEIbHOCTH HHOCTPAHHBIX OOLIECTBEHHBIX
OpraHu3aluri, perjaMeHTalus y4acTHs HMHOCTPAHHBIX TpaXKiaH B
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3aIUTe TEPPUTOPHATHLHON IETOCTHOCTH Y KpauHbl, IIPEIOCTABICHIE
OOJIBIINX BO3MOXKHOCTEH OOIIECTBEHHBIM OpraHU3aIusaM B cdepe
OKa3aHUS BOCHHOW WM TYMaHHTAapHOW IMMOMOIIHM i BoopyKeHHBIX
Cun YKpauHBl M CHJI TEPPUTOPHAILHOW OOOPOHBI, BO3MOKHOCTH
CO3/IaHMsI WHOCTPaHIIaMU TPO(GECCHOHANBHBIX CO30B M 1p. [3,
c. 174]. Tlo undop™Manuu, pa3MENIEHHOW B COIMANBHBIX CETSX,
BoifHa oOBenuHMIa 98% WHCTHTYTOB TPaXKIAHCKOTO OOIIECTBa,
(dbyHKIMOHUpYyOMMX B KueBe, 1iis COBMECTHOW JEATEIBHOCTH B
HOBBIX YCJIOBHAX. bonee Toro, 89% ykpanHIEB rOTOBBI IPOJOKATE
BOOPY>KEHHOE COTNPOTHBIICHUE STOW WHOCTPAHHOW arpecchd Iae
MOCJIe HAHECEHUs SJIEPHBIX yIapoB M0 YKpauHe.

Kak ormeuaer /lemapramMeHT OOIIECTBEHHBIX KOMMYHHKAITHHA
KueBckoif TOpoAaCKOM TroCylapCTBEHHOM aqMUHUCTPALMU IO
pe3ysbTaTaM  COIMOJIOTHYECKOTO HCCIIEIOBAaHHS, IPOBEICHHOTO
B wutoHe-utone 2022 ronma, B KOTOPOM MpUHSIO Yyuactue 182
MPEJICTaBUTENS] WHCTHTYTOB T'PAXKIAHCKOTO OOIMIECTBA MOYKHO
YBEPEHHO YTBEPXKIAaTh, YTO aKTUBHOCTh €r0 WHCTHTYTOB, HECMOTPS
Ha CJIO)KHBIC BBI3BaHHBbIC BOWHOW YCIIOBHUS, HE MPEKpaTHIIaCh, a B
OT/ICNBHBIX HAPaBICHUIX HA00OPOT MOBBICHIIACH.

Tpers OOIIECTBEHHBIX CTPYKTYp CKOHIIEHTPUPOBAIACh Ha
OKa3aHUH ITOMOIIM BOSHHBIM U JIUIaM, TTOTEPIIEBIIUM OT BOWHBI.

Tak, OCHOBHBIMH CEKTOpPAMH JIEATEILHOCTH HHCTUTYTOB
TPa)XTaHCKOTO OO0IIecTBa OBLIM B ATOT MEPUOJ ITOMOIIh BOCHHBIM
(33,3%), npenocraBnenue counanbHeIx yeuyr (31,7%), 3amuTa mpas
JIUI] ¢ UHBAIUIHOCTHIO (25,4%), moMotp niepecenennam (25, 4%).

Taxxe oTMedaeTcst, 4T0 OCHOBHBIM HCTOYHHKOM (DMHAHCHPOBAHHS
WHCTHTYTOB TPaXXJAaHCKOTO OOIIecTBa CTalld JIOHATHI Tpa)xaaH —
42,9%. B cpaBrennu ¢ 2020 romom sta nmdpa BEIpociia BABOE (TOraa
(mHAHCUPOBAaHHUE 32 CUET JJOHATOB IPa’kAaH cocTassio Beero 21,3%
oT o01Iero oobpema) [4].

XoTsrpaxkIaHcKoe 00IIecTBO B YKparHe Bceria ObLII0 aKTHBHBIM,
OJIHAKO B YCJIOBHSAX HECIPOBOLMPOBAHHOW BOOPY)KEHHOW arpeccuu
POCCHICKOTO TOCYIapCTBa MPOTUB Y KPAWHBI, €r0 POJIb 3HAYNTEIIEHO
pacmpmiach 1Mo 00beMy W YBEIHUYWIACh 1O CHIIE BIHSHUS Ha
0O0IIIeCTBEHHBIE TTPOIECCHI.

Takum 00pa3oM, pa3sHOBEKTOpHAs JEATEIbHOCTh HHCTHUTYTOB
TPa)XTaHCKOTO OOIIEeCTBA, aKTUBU3AIUS NX B3aHMO/ICHCTBHS B IEPHO/T
BOIHBICCHIIOBBIMHU CTPYKTYpaMu,0c00eHHO ¢ BoopykeHHbIMu CHitaMu
Ykpaunsl, (HOpMHUPOBaHHE MAaCCOBOTO BOJOHTEPCKOTO JIBUKCHHS
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JIAIOT OCHOBAaHWE /IS BBIBOZA O TOM, YTO TPa)JTaHCKOE OOIIECTBO
CTAJI0 HEOTHEMJIEMOW YacThI0O MEXaHW3Ma, O0ECIIeYHBAIOIIETO
(YHKITMOHUPOBAHUE JEMOKPATHUECKUX WHCTUTYIMHN U CTAOMIIEHOCTD
MOJIUTUYECKON M COLMAIbHO-3KOHOMUYECKOH CHUCTEMbl Y KpauHBbI,
ke B TaKOH OCTPBIA M CIIOXHBIH IEPHOMA, KAKOBBIM SIBISETCS
pa3Bs3aHHAs POCCHUICKUM TrOCYapCTBOM MIMPOKOMACIITaOHAsT BOITHA
MPOTUB Y KPAaUHBIL.

Kak cmpaBemmmBo oTMedaercs B JUTEpaType, TPa)kIaHCKOe
O0IIIECTBO BHOCHT BECOMBI BKIQJ B pa3BUTHE HAACKHOW U
cOaaHCHPOBAHHON  TOCYAapCTBEHHOM  TIOJNMTHUKH. Y CIEITHOE
COTPYJHHYECTBO MEXKJIy OpraHamMH BIACTH H OOIIECTBEHHBIMU
OpPraHM3alMsMHU SBIISIETCS BA)KHOH COCTABISIONIEH B CO3JMaHUU
OJArONpPUATHBIX YCIOBHM IS Pa3BUTHS TPa)KIaHCKOTO OOIecTBa.
MHorouucIieHHbIe OOIIECTBEHHBIE OpPTraHM3allid B  Pa3IMYHBIX
chepax, OOBEIUHSAS AKTUBHBIX YIEHOB OOIIECTBA, CTaHOBSATCS
HEOTHEMIIEMOU YacThIO OOIIECTBEHHOTO ceKTopa [5].

Brionnee 3akoHOMEpHO (IO KpaliHEH Mepe, JIOTHYHO) B CBS3H
C M3JIOKCHHBIM BO3HHMKAeT BONPOC: A CYIIECTBYET JHM B CTpaHe,
Hamaswel B 2022 roxy Ha YKpauHy, rpaxipaHckoe o0Omectso? U
€CIIM CYIIECTBYET, TO KAKOBA €r0 POJIb B IPOUCXOISAIINX COOBITUIX?

Kak-to mano-momainy, ¢ JEerkoil pyKH NedYalbHO H3BECTHOTO
BrnagucnaBa CypkoBa, TIOSBWICS HOBBIH  TEPMHH, OBICTPO
YKOPEHUBIIHIACSA B POCCHICKOM COLIMYME — «TITyOUHHBIN HAPOI».

B cBoeil nporpammuoii cratee «Jlonroe rocyaapcrso Ilytunay
OH Jall CIIeAyIollee ONpeesieHHe dTOMY CyOBEKTy OOIIECTBEHHBIX
oTHOIIeHUH: «[ TyOMHHBII HapoT Bceria ce0e Ha yMe, HeTOCSITaeMbli
JUTSL COITUOJIOTHYECKUX OTPOCOB, arUTAINH, YIPO3 U IPYTHX CITOCOO0B
MpsIMOTO M3y4YeHUs] W Bo3jericTBus. [loHMMaHWe, KTO OH, YTO OH
JyMaeT ¥ 4ero XOUYeT, YaCTO MPUXOJUT BHE3AIHO W IMO3HO, U HE K
TE€M, KTO MOXXET UTO-TO C/IeNIaTh» [6].

He ocranaBnmBaroch Ha XapaKTEPUCTHKE JAHHOTO OTIPEICTICHHS
— OHO TpedyeT CaMOCTOATEIHHOTO aHaiHM3a MPEICTaBUTEIIMHI
¢unocopckord W TOTUTONOTHYECKOW HAYKH, JJIi MEHS JKe OHO
3BYYHUT KaK MPHUTOBOP COBPEMEHHOMY TPakJaHCKOMY OOIIECTBY B
COBPEMEHHOM POCCHUHCKOM TOCYIapCTBE, KOTOPOE B OTIUYHE OT «TITY-
OMHHOTO HApO/a» B MPEIIOKESHHOM KOHTEKCTE SIBIISIETCS CTPYKTYPH-
POBaHHBIM, CO 3peNbIM OOIIECTBEHHHIM CO3HAHHMEM, OPHEHTUPYIO-
M CBOIO TTO3UIMIO Ha MHTEPECHl KaK OTJIEIbHBIX WHIWNBHUIYYMOB,
TaK U UX TPy, OObSAMHEHHBIX OOIIUMH IENSIMHU U TOTPEOHOCTIMH.
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W ecnn mombITaThCsl  YCTAHOBUTH COOTHOIICHHE MEXKAY
IpaXJaHCKUM OOIIECTBOM M TIIyOMHHBIM HapoOJOM, JISi MEHS 3TO
CKOpee aHTUIIO/IbI, YeM TOXKICCTBCHHBIC TIOHSTHUSI.

I'paxganckoe oOwecTBO M TIYOMHHBIM Hapoa — TOHATHUS
«Pa3HOMOJIIOCHBIE», X PA3JINYACT, IPEXK/IC BCET0, IUBUIN3ALMOHHBIN
BBIOOP: y TpaXXZaHCKOro oOmecTBa 3T0 cBO0OJA, JEMOKpPATHs,
PaBeHCTBO, NpPUMAT MpPaB YEJIOBEKa, a y «IIIyOMHHOIO Hapoaa»
— TONMTHYECKasl amaTus, pabosienye W BHYTPEHHMH CTpax Ha
TeHETHYECKOM YpPOBHE, Teprenue u «noduruzmy». (Kro-to octpoymHo
OTMETHJI, YTO 3TO CyOBEKTHI O€3 BHYTPEHHETO CTepKHA U 06€3 KaKkoi-
a0 YETKO BBIPAKCHHOW MOpAIM: OHM MOTYT CHadaja pa3o0paTb
LEPKOBb Ha KUPIUYM, TOTOMY YTO MM CKaszaiu, 4to bora Her, a
MOTOM OHHU TOYHO TaK)K€ HAUWHAIOT XOAUTh B YK€ BOCCTAHOBJICHHYIO
LIEPKOBB, IOTOMY YTO BJIACTb paspemuial).

Takoe BBIpalIeHHOE B TEYEHHWE JJIMTEIBHOTO IEpHOJA
«MOJTYaJIMBOEC OOJBIIMHCTBO», KOTOpPOE HAa MHUTHHIM HE XOIUT,
OporpaMMbl  MApTHH  HE  YMTaeT, HMHPOPMALMIO  IOJy4yaeT
UCKJIIOYUTENBHO U3 OQHUUIUAIBHBIX Telernepenad rocyIapCTBEHHOTO
(dopmara, TBepabIX yOKICHUN HE UMEET, U BPOJIE BCEM JOBOJILHO, U
COCTaBIISICT OCHOBHOM 0a3uc aBTOPUTAPHOTO PEXKUMA.

K TakuM pa3MblIICHUSIM TOATAIKUBACT «HEBECEIash» POCCUHCKAs
CTaTUCTHKA, ONPENENSAIoNIas OTHOLIEHHE POCCHHCKOTO COLMyMa K
CBO (cTeiuBBIi (PUTOBBIH TUCTOK, TPUKPBIBAIOLINN HEOOY3AaHHYIO
HECIIPOBOLIMPOBAHHYIO POCCUICKYIO BOMHY, pa3Bs3aHHYIO NPOTHB
YkpauHsl).

[lo nmanHbIM, o03ByueHHBIM Pammo CBoOoma, 71% poccusH
B HWHTEpBaJIe ¢ KOHIAa QeBpais 10 cepeauHbl Mapra 2022 rona
NOJIIepKUBAJl BOMHY C YKpawHOM, MCIBITHIBAS TaKUE MO3UTHUBHBIC
9MOLMH, KaK TOPAOCTb, PaA0CTh, YBAKECHHUE, JOBEPUE U HATESHKIY.

Orta TouKa 3peHHus pa3anyanach B 3aBUCUMOCTH OT BO3pacTa, Kak
OTMEYAIOT aBTOPBI 3TOTO COLUOIOTUYECKOTO NCCIICIOBAHUSI.

Poccusine crapuie 35 jer yaine BbIpakaldd YyBCTBO T'OPAOCTH,
YB@KCHMS M HaAexkIbl. PecrionaeHTsl B Bo3pacte 10 18 ser Obuim
Oomee CKIOHHBI K o00uaaM H pazodapoBaHHMsAM. MoJoAekb B
BO3pacTHOM rpymme or 18 mo 24 neT 4darie BeIpakana Oe3pa3indue K
MIPOUCXOAALIEMY B YKpaHHE.

[IpuBo3y 3TN LUGPBL, KOTOPHIE B U3BECTHON Mepe WITIOCTPUPYIOT
pasMBIIIJICHUS. O «IJIyOMHHOM PpOCCHMCKOM Hapoae», ykKe B
TEUEHHE rojJla CO3EPLAIOLIET0 U3 CBOETO OOJIOTHOrO OBbITAa COOBITHS
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B COMpPEAETHHOM TOCYJIapCTBE M 3a/IaOIIer0 MOYTH PUTOPUICCKHNA
BONPOC: 332 YTO BECh MHpP ONONYWICS TNPOTUB HHUX, HPOCTHIX
poccuiickux rpaxnaan?!

JlnsHac, yKpanHIIeB, yKeTOIKHBYIIIHX [TOTHETIPEKPAITAFOIIIAMHUCS
pakeTHBIMH O0CTpeNIaMH «POCCHUHCKUX OpaTbeBy», AYIIANINX CBOEH
JMO0OBBIO, TIPSMO JO CMEPTH, BECbMa BaKHBIM SBISIETCS HHOM
BOIIPOC: @ KTO K€ JIOJKEH ObITh CYyObEKTOM OTBETCTBEHHOCTH 3a BCE
coxessHHOE?

TonbKo JIM BEICOKONIOCTaBJICHHBIE TOCYAaPCTBEHHBIE YAHOBHHKH,
MIPUHSBIIKE pPEIIeHUe W OTHAAaBIINEe NpPHUKa3bl yOWBAaTh, TPaOUTh,
HacHJIOBaTh?

OO0mecTBO, TepesaBiee (Bpy4YHMBIIEE) BIIACTh OIPEIEICHHOM
MTOJIMTHYECKOH CHIIe, OTACTbHOMY JIUEPY, BIIOJIHE OYEBUIHO HECET
COJIMIapHYIO OTBETCTBEHHOCTH (M YK IO KpaifHeH Mepe — pucku!) 3a
BCE ATOH BJIACTHIO WM OTJEIBHBIM JHIEPOM COJICSTHHOE.

B mureparype (B TOM 4mcle, KaKk 3TO HE YAMBHUTEIBHO, U
B poOCCHIiCKO#!) cHmpaBeaTUBO OTMEYAETCs, YTO COIHAIBLHBIM
OCHOBaHHEM OTBETCTBEHHOCTH BBICTYIIAET CBS3b MEX/Y JTHMYHOCTHIO
1 OOIIECTBOM, COIMAabHAs JIETePMUHAINSA JEHCTBHI CyOBEKTOB, TO
€CTh COOTBETCTBYIOIIME OOIIeCTBeHHbIe oTHOmEeHus [7, c. 29]. B
COBPEMEHHON TEOPHH FOPHUIUYECKONH OTBETCTBEHHOCTH B HAYUYHBIN
000pOT YK€ JaBHO BOIIEN TEPMUH «IIO3UTHBHOW FOPUANYECKON
OTBETCTBEHHOCTH», SBISIFOIIMANACS Pa3HOBUIHOCTHIO TTO3UTUBHOU
COIIMAJILHOM OTBETCTBEHHOCTH [7, ¢. 29].

Eme B 1973 rony coserckuii uuBuiauct B. A. TapxoB B cBoeit
MoHOorpaduu «OTBETCTBEHHOCTh IO COBETCKOMY TPa)KTaHCKOMY
MpaBy» OTMEUal, 4YTO «IOPUIWYECKas OTBETCTBEHHOCTb — JTO
perynupyemas IpaBoM 00s3aHHOCTB JaTh OTYET B CBOUX JICUCTBHUSAX. . .
HctpeboBaHne oT4eTa — OCHOBHOH TPU3HAK H  CYIIHOCTB
OTBETCTBEHHOCTH...» [8, c. 4 u 1p.].

Jymaercsi, dYTO 3TOT Te3UC CJEIyeT paccMaTpuBaTh B
JIOCTATOYHO IIUPOKOM KOHTeKcTe. [IpencraBurenbekas JeMOKpaTHs,
MpelyCMaTPHUBAOIIAsl OCYIIECTBIIEHUE TOCYIAPCTBEHHBIX (DYHKITHH,
B TOM YHUCJIC U MIPUHATHE COOTBETCTBYIOININX PEIICHHA, N30paHHBIMA
B ONpEACNICHHOM 3aKOHOM TIOpSIKE OpraHaMH, OIpeaessieT
nepegady OOMECTBOM Ba)KHEHIIMX ITOJIHOMOYHMIA 3THM OpTraHaM H
CBUJICTEIBCTBYET 00 YPOBHE JIOBEPHS K ITUM CYOBEKTaM.

CrieoBaTeNlbHO, OMOCPEIOBAHHO 32 PE3YJIbTAThl NEATEIBHOCTH,
000CHOBaHHBIE JINOO HEOOOCHOBaHHBIE PEIICHUS, B TOM YHCIE U
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3a HEraTHBHBIC IIOCJICACTBHUS BCE PUCKH HECYT WICHBI OOIIeCTBa,
u30paBIIMe 3TH OpraHbl. Yepe3 3TOT MEXaHH3M pPEaIU3yIOTCS
B3aMMOCBSI3b M B3aMOBJIMSIHHE O0LIECTBA, TOCYAAPCTBA U OTAEIBHON
JMYHOCTH.

[IpuBenenubIe paHee nanHbIe 0 oaAepxkKe CBO GOIBIIMHCTBOM
POCCHICKOTO O0ILECTBa MOATBEPXKIAIOT, YTO B LIEJIOM OHO JIOJIKHO
COJMIApHO TPHHATH Ha ce0s BCe IOCIEACTBUS, CBSI3aHHBIE C
poccuiickoil arpeccuei, pa3ps3anHoil B ¢eBpane 2022 roma npoTHB
YKpauHsbl.

B 7011 cBSI3M Bonpoc 0 TOM, T04eMy BCE POCCHICKOE COOOIIECTBO
MOJIBEPraeTcsl HETaTUBHOMY BIIMSTHUIO MEXIYHApPOIHBIX CaHKIMN
9KOHOMMYECKOTO U MHOTO XapakTepa, CleAyeT PacCMaTpuUBaTh Kak
PUTOPUYECKUMN.

CoBepIIEHHO OYEBHMJHO, YTO MHOTHME TpakJaHe YKpaWHBI,
a TaKkKe IOpUAMYECKHE JMLA, MOHECHIHe YOBITKM B pE3yJbTare
BOOPY>KEHHOTO BTOPKEHHUSI POCCUHCKUX BOICK B YKpauHy, 00paTsTcs
C ICKaMU B Pa3JIMUHbIC MEKAYHAPOIHbIC FOPHUCIUKIIMOHHbIC OPTaHbl U
noTpeOyIOT OT rocyapcTBa-arpeccopa CIpaBeAIMBOr0 BO3MELICHHUS
NPUYUHEHHOTO yiepOa, TOCKOIbKY IMEHHO JICHCTBUSIMUA POCCUHCKOTO
rocygapcrsa ObliM rpy00 HapymieHbl (DyHIaMEHTaJbHBIE OCHOBBI
IPaXJaHCKOTO OOIIECTBa — OCHOBHBIE IpaBa M CBOOOBI YEIOBEKA U
rpakJaHKuHa, B TOM YHcie U pyHIaMEeHTaIbHOE TPaBO COOCTBEHHOCTH.
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@. Kapazycos

(0] NMpaBOBOM PEKUME IOCyIapCTBEHHBIX SMUCCUOHHBIX HEHHBIX
OyMar ¥ yTOYHeHHUH MPaBOBOIr0 CTATyCa rOCyAapCTBeHHbBIX
yupexkIeHni (Ha 0CHOBE TeOPeTHYEeCKUX YCTAHOBOK
npodeccopa 10.I'. bacuna)

3aKOHO/AATENbHOE  PEryJMpOBAHHME BBIMYCKA, pPa3MELICHUS
n oOpamieHus] TOCYAapCTBEHHBIX ASMHCCHOHHBIX IIEHHBIX Oymar
(«I'LIb») B Kazaxcrane B KauecTBE MHCTPYMEHTOB IOCYIapCTBEHHO-
IO 3aUMCTBOBaHUS B LIEJIOM COOTBETCTBYET MEXKIYHApPOIAHBIM CTaH-
JapTaM OTHOCHUTEIIBHO COACPkKAHUS PEryIUPYIOLUX UCTOYHHUKOB U
uHpacTpyktyps! poiaka ['L[b.

OpHako Mo psAay aceKTOB ATO 3aKOHOAATEIbCTBO HYXIAETCs B
CEPbE3HOM YJIYUIICHUU.

I.  Bemyck 'l onpenenen onHoi U3 IBYX JOMYCTHUMBIX (GOpPM
rOCyJapCTBEHHOIO 3aMMCTBOBAaHUS. BIOJ>KETHBIN KOJEKC UMIIEpaTHUB-
HO U UCYEPIBIBAIOUIE YCTAHABIMUBAET, YTO FOCYIaPCTBEHHBIEC 3alMBI
MOT'YT IIpUBJIEKAThCA TONbKO [IpaBurensctBom, HannonaneueiM ban-
KOM, MECTHBIMU HCIIOJIHUTEIbHBIMY OPTaHAMU M aIaparamMu MecCT-
HBIX akUMOB. IIpu 3TOM, JUIs IPUBJIEUEHUS TOCYAAPCTBEHHBIX 3aIMOB
[IpaButenscTBo PecnyOnuku Kazaxctan BbIycKaeT Ka3HaueicKHe
oOs3arenbcTBa, a Haumonanbueii bank PecnyOnmkm Kaszaxcran
(«Hambank») — kparkocpouHble HOTBI Hanbanka.

Takum oOpa3oMm, npuoOpeTaeT 1M CyOBEKT Ka3HadeHCKue
oOs3aTenbcTBa llpaButennscTBa wiauM HOTHI HambaHka, KOHEYHBIM
JOJDKHUKOM 3TOT0 CyOBEKTa SIBISAETCSl TOCYIapcTBO, OTBEYarolice
MO JaHHBIM 0053aTeNbCTBaM CpPEACTBAMH T'OCYJApCTBEHHOW Ka3HBI
U UHBIM T'OCYAAPCTBEHHBIM UMYyIIECTBOM. [IpakThueckoe 3HadyeHUE
3TOT MOMEHT UMeEET KaK JJIs 3aluThl npas Biaagensnes I'1b, Tak u
JUISL IEATEIBHOCTH KOMITaHu#, KoTopbie mpuodpetarot ['L[b ¢ mensio
W3BJICYCHUS] TIPUOBLUTH OT OIEpalii C HUMH W/WIIM UHBECTHPOBAHHS
B 'llb cBOMX BpeMEeHHO CBOOOTHBIX JCHEKHBIX CPEACTB C LENBIO
COXpaHEHUS UX CTOUMOCTH.

Il IIpuBneuennsle 3a cuer Boimycka IT1[b cpencrtsa
YUUTHIBAIOTCS TI0-pa3HOMY B 3aBUCHMOCTH OT OMHTEHTa, HOO
I'paxnanckuit  xomeke (['K)  pasgenser  rocymaapCTBEHHYIO
COOCTBEHHOCTh Ha PECHyONMKAaHCKYI0O M KOMMYHAIBHYIO, & TaKKe
paszeNsier rocyJapCTBEHHYH0 M MECTHYHO KasHy, C OJHOM CTOPOHBI, U
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MMYIIIECTBO, 3aKPEIUICHHOE 3a TOCYAapCTBEHHBIMH HOPUIMYECKUMHU
TMIaMy, ¢ ipyroit croponsl (1. 1 cr. 192 I'K).

Cormacio I'K, cpenctBa pecmyOIMKaHCKOTO M MECTHBIX
OIO[KETOB, a TaKXe HMHOE TOCyNapCTBEHHOE MM KOMMYHAJIBHOE
UMYIIECTBO, HE 3aKpeIUICHHOE 3a pecHyOJMKAaHCKHUMU WX
KOMMYHaJIbHBIMU IOPUINYECKIMHU JULaMH, COCTaBJISIIOT,
COOTBETCTBEHHO, FOCYJapCTBEHHYIO MJIM MECTHYIO Ka3Hy. [OOpaTum
BHUMaHHe Ha HecoracoBaHHOcTh 'K u BromketHoro kopekca, n0o
CoIIacHo CT. 6 BIOMKETHOTo KoJieKca «roCyJapCTBEHHBIM OI0JKETOM
SIBIISICTCS  LIEHTPAIN30BAHHBIA  NEHEXHBIM (OHA TOCYyAapcTBa,
OOBEOUHAIOUINN PpECIyOIMKAHCKUH W MECTHBIE OIODKETBI ...».
Hymaercs, uto ucnons3yeMbii B 'K Tepmun «rocynapcrtBeHHas
Ka3Ha» JOJDKEH OTHOCUTBHCS KO BCEH COBOKYIHOCTH OIOIXKETOB,
COCTABIISIIOIINX TOCYJapCTBEHHBIN OIOKET COTJIACHO TEPMHUHOJIOTHU
BrokeTHOrO KOJieKca, a He TOJIBKO K PeCIyOIMKaHCKOMY OIOIUKETY. |

Ho Oonpmee 3HaueHWe HMMeEET TO, YTO CaMmoO JEJIECHHE Ha
pecnyOIMKaHCKYyI0 U KOMMYHQJIBHYIO COOCTBEHHOCTb C IMO3MLHUI
rPaXOAaHCKOTO MpaBa  OECCMBICIEHHO, MO0  COOCTBEHHOCTD
OJHOPOAHA HE3aBHCHMO OT TOTO, KTO SBIAETCS €€ CyOBEKTOM.
A Korzma ee CyOBEKTOM SBIJISIETCS TOCYAApCTBO, MPENCTABISIEMOE
pPa3NUYHBIMH TOCYIApCTBCHHBIMH OpraHaMH, TOCYAapcTBO U
SIBIISICTCS COOCTBEHHUKOM MMYILECTBA, H 3TO HE JOJKHO OTPaXKaThCsl
Ha CTEMEHM 3alluThl TPaXAAHCKMX TnpaB. M camoe rnaBHoE:
coaepxaieecs B cT. 113 I'K pasrpanuueHne OTBETCTBEHHOCTH
PecnyOnmukn KaszaxcTtaH W aIMHUHHCTPAaTHBHO TEPPUTOPUAIIBHBIX
€IMHUI TPEACTaBIACTCS HEOOOCHOBAaHHBIM, MOO TaK Ha3bIBaeMbIC
«aIMHMHUCTPATUBHO-TEPPUTOPUANBHBIE  E€AMHHULBD B 00opoTe
IpeACTaBICHbl UMEHHO FOCYJapCTBEHHBIMHU OpraHaMu (HE opraHamu
MECTHOT'O CaMOYTpPAaBJICHHSA), @ UX UMYILIECTBEHHBIH CTaTyC OCHOBAaH
Ha 00J1aJaHU1 TOCYAapCTBEHHBIM UMYLIECTBOM (HE COOCTBEHHOCTHIO
MecTHBIX 00mnH). Kakoe-nmubo pasneneHune Ha pecryOIMKaHCKHAN
U MECTHBIIl ypoBeHb ObUIO Obl OOOCHOBAaHHBIM TOJIBKO B CIydae
NPU3HAHUA MYHUIHUINATBHOW COOCTBEHHOCTH MECTHBIX COOOIIECTB
/  oOmWH, yIpaBIIeMOW W30MpPaeMbIMH OTHMH COOOIECTBAMH
(MECTHBIM HaceJICHHEM) OpTaHaMU CaMOYIIPABIICHHUSL.

[ll.  3akoH HCUEpIIBIBAIOLIC ONpENENIeT LENU BBITYCKa
rOCYJapCTBEHHBIX SMHCCHOHHBIX LIEHHBIX OyMar, yZOCTOBEPSIOINX
OTHOLICHUS 3aiiMa. B cooTBeTcTBUU C BIOIKETHBIM KOJEKCOM TaKHE
I'llb MoryT BbIIyCKaTbCs TONBKO JUIA (PMHAHCUPOBAHUS JeuunTa
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rOCy/IapCTBEHHOTO OrojpKeTa JH0O0 JUIsl «CONEHCTBHSI PA3BHTHIO
BHYTPEHHETO PHIHKA JOJTOBBIX HHCTPYMEHTOBY». O4YEeBHIHO, YTO IS
(¢uHaHCHpOBaHUs NeduITa OIOKETa MOTYT BBIITYCKaThCS TOJBKO
Ka3Haueiickue oOs3arenbcTBa. OQHAKO, BUANMO, Ka3HAYEHCKHE 00s-
3aTeNbCTBA MOTYT TaKXe BBIITYCKAThCS M JUISL BTOPOW IENH, YTO JI0-
ITyCKaeT HepOo3padHOCTh Lenernonaranus npy Beimycke ['1[b u 6omnee
BBICOKHI pUCK HEI(PPEKTHBHOTO HCIIONB30BaHUS TPHUBICYSHHBIX
TOCYyJIapCTBEHHBIX CPEICTB, KaK U 3JIOYyNOTpeOJeHWH TMpH UuX
OCBOEHHHU.

[[Ippuem  BTOpas W3  BBHIINICHA3BaHHBIX  Ilesied  Obuia
MpeIycMOTpeHa B 3aKoHOJAaTenbcTBe KaszaxcraHa ¢ NpUHATHEM
neictBytoniero bromxerHoro koxekca, a go 2009 roma panee
nercrsoBaBimnii bromkeruenii komekc 2004 roma B OTOM acIliEKTe
MOJTHOCTBI0O  COOTBETCTBOBAJ  YIMOMSIHYTOMY — MEXKIYHAPOIHOMY
CTaHIAPTy, IIOCKOJBKY COBEPIIEHHO OJHO3HAYHO YCTaHABIUBAII,
4TO <«3amMcTBoBaHue llpaButensctBoM Pecrybnmukn Kazaxcran
ocymectaisiercs [Tonpko — @.K.| B nemsix puHaHCHpOBaHUS IehUITH-
Ta PeCIyOIMKAHCKOTO OIO/KeTa. |

B aTO¥i CBsI3M, Ype3BBHIYAHO BaXKHBIM MPEICTABISETCS OTKa3
OT pacUIMpeHUs e TOCYAAPCTBEHHOTO 3aMMCTBOBAaHHUS 3a CYUET
I'llb, BBITyCKaeMBIX LIEHTPATHHBIM U MECTHBIMU HCITOJIHUTEIbHBIMA
OpraHaMi, OTpaHWYMB €€ TOJNbKO (DMHAHCHPOBAHHEM JePUIINTA
rocyapcTBeHHOro Orjpkera. JIroOble WHBIE IIeNH, CBSI3aHHBIE C
WCTIOTHEHHEM TOCYJNapCTBEHHBIX (YHKIIHMA, MOTYT JIOCTUTAThCS
WHBIMH CHIOCO0aMH, IIMUPOKO pACHpPOCTPAaHEHHBIMH B IIpaBe W
MPAKTHKE IKOHOMHUYECKH Pa3BUTHIX TOCYNIAPCTB, U TMPEXKIE BCETO —
B TOCyJapcTBax, y4acTBylommx B OpraHuzaluu SKOHOMHUYECKOTO
cotpynuuuectsa U pazsutus (OOCP). B Tom unciie ¢ ucnoiabp3oBaHUEM
MPaBOBOTO WHCTHUTYTA FOPUIMYECKUX JIAI MyOIHMYHOTO TpaBa (CM.
HIDKE).

IV. Tlomumo 3TOM mpoOOIEMBI Takoe PETYIUPOBAHHE CO3JAcT
3aKOHO/IaTeNbHOE TpensaTcTBre st Beimycka ['I[b Hamdankom. Ko-
HEYHO JKe, 3TO He mpersarcByeT HarOaHKy BBITyCKaTh CBOHW HOTHI,
HO BO3HHMKAeT MPOTHBOPEYHE MEXKAY aKTaMd OIOKETHOTO U OaH-
KOBCKOTO 3aKOHOJATENLCTBA OTHOCUTENhHO mNpemHasHadeHus [1Ib
M BbITycka HambaHKkoM WHCTPYMEHTOB C IIENbIO, HE COOTBETCTBY-
IoIei TpeaycMOTpeHHBIM TiessiM Boitycka ['I1b. Hardank He ume-
€T OTHOIICHUS HEMOCPEJACTBEHHO K ()OPMHUPOBAHUIO U UCIIOIHEHHUIO
TOCY/IapCTBEHHOTO OFOJKETA, U C TOYKH 3PEHHSI OAHKOBCKOTO 3aKO-
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HojarenbcTBa Hanbank He MoxkeT Beimyckarb ['LIb HM 1is OKpEI-
TUS AeUIMTA TOCYTaPCTBEHHOTO OIO/KETa, HU JJIs1 Pa3BUTHS PhIHKA
JIOTITOBBIX IIeHHBIX Oymar. B petictByromux [lpaBumax m ycioBusix
BBIITYCKa, pa3MEIIeHHsI, OOpallleHus] U TOTalleHUs] KPaTKOCPOYHBIX
HoT Hambanka ompeneneHHO yKa3aHO, YTO TaKWe HOTHI
TIPEJCTABISAIOT COOOM MHCTPYMEHT JIEHEKHO-KPEAUTHON TTOTUTHKA
Hannonanproro banka, TpemHa3HaYeHHBIH IS PEryJIUPOBaHUS
CTaBKOW BO3HArpaxkJeHWs Ha (MHAHCOBOM pbhIHKE». OIHAKO Xe
HOTHI Har0aHka nMpu3HAIOTCS TOCYIapCTBEHHBIMH IICHHBIME Oymara-
MH U BromkeTHBIM KojiekcoM, U 3akoHoM o Har0anke.

VYcTpaHeHHe S3TOro HECOBEPIICHCTBA HOPUAWYECKONM TEXHUKU
MIPEJCTABISAETCS KpallHe Ba)KHBIM B KOHTEKCTE COITIACOBAHUS HOPM
bromxxetHoTrO KOAEKca U 3akoHa 0 HanmonansHoMm baHke, mOCKOJIBKY
MoJI00HBIE HEJIOCTATKU 3aKOHOATEIhCTBA O0YCIIOBINBAIOT CHUKECHIE
TBEPIOCTH TPAXKIAAHCKOTO 000pOTa, HEHAISKAINI YPOBEHB 3alllH-
IIEHHOCTH TPAXKIAHCKUX TIPaB M HETaTUBHOE BIIMSHUE HA OOIIUI ypo-
BEHb TPABOBON KYJIBTYPHI B IEJIOM.

V. He MeHee BayKHBIM aCIIEKTOM SIBIIICTCS TO, 9TO cornacHo 'K B co-
CTaB rocyJapCTBEHHOH Ka3HBI HE BKIIIOYAETCS UMYIIIECTBO, 3aKpeTlIeH-
HOE 32 TOCYIapCTBEHHBIMH FOPUIUIECKIMH JTUIIAMHA — TOCYIapCTBEH-
HBIMH YUPEKACHUAMHU U MPEINPUATHIMA HA TIPaBe XO3IHCTBEHHOTO
BeZieHns. Tak, Hampumep, OyIydd YIOTHOMOYEHHBIM OCYIIECTBIIATH
rocy/IapcTBEHHOE 3aMMCTBOBaHMe 0T uMeHn PecrryOnmku Kazaxcran,
Hambank sBisieTcss HE TONBKO TOCYAapCTBEHHBIM OPraHOM, HO
U FOPUANYECKAM JIMIIOM B OPraHU3aIl[MOHHO-TIPaBOBOH (opme
pecnyOIMKaHCKOTO TOCYNapCTBEHHOTO YUpexaeHus. B cBa3u c
atuM, Hanbank He sBiseTcs COOCTBEHHUKOM 3aKPETUIEHHOTO 32 HAM
UMYIIECTBA U MOTyYaeMbIX UM JIOXOJIOB; & MOJTy9YeHHBIA UM YHCTHIN
JIOXOJT JINOO 3a4MCIIIETCS B CUET yBenmueHws Karmurtana Harmbanka
(TO ecTh B cOCTaB 3aKpeIICHHOTO 32 HambaHkoMm rocy1apcTBEHHOTO
UMYIIECTBA) TUOO MEPEUHCISETCS B TOCYIAPCTBEHHBINA OIODKET, TO
€CTh B TOCY/IapCTBEHHYIO Ka3HY.

DTO UMEET 3HAUCHUE B CBSI3U € TeM, 4TO CT. 44 'K orpannuuBaer
BO3MOXXHOCTH ~ OOpalieHusi  B3BICKaHWUS 10  00s3aTeNbCTBaM
YUPEXKISHHS TOJIBKO Ha HAXOISIINECS B €T0 PACTIOPSHKEHHIH ICHBIH, &
MIPH UX HEJIOCTATOYHOCTH OTBETCTBEHHOCTH IT0 TAKUM 00513aTEIbCTBAM
BO3JIaraeT Ha y4peauTens ydpexkaeHus. B cBowo ouepens, 3akoH
0 TOCYAapCTBEHHOM HMYIIECTBE IMPSIMO 3alpemiaeT oOpalieHne
B3BICKaHUS Ha MHOE UMYIIECTBO TOCYTAPCTBEHHOTO YUPEKICHHSL.
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ITpodeccop FO.b. bacun npu3biBaig IOMHHTE, YTO «YUYPEKICHUS
(MX MMYILIECTBO) SIBISAIOTCS COOCTBEHHOCTBIO HMX YUpEAUTENCH...
VYupexxaeHust o0JIafal0T HMMYLIECTBOM Ha IpaBe ONEPaTHBHOTO
ynpasieHus. B ominune ot npeanpusTiii Ha IpaBe XO035MCTBEHHOTO
BEICHUS OHHM (DUHAHCUPYIOTCS M3 TOCYIApCTBEHHOro OIOKETa,
paboTalT Ha OCHOBE TOCYAApPCTBEHHOH CMETHI, BCE CBOU JCHCTBUS
COBEpLIAIOT B MPEeNax, Pa3pelliCHHbIX rOCy1apCTBOM, 1O IIEPBOMY
TpeOOBaHUIO IEpeNaloT €My CBOE HMYLIECTBO, IOJHOCTBIO €My
MOJKOHTPOJIbHBL.  ECTECTBEHHO  MOITOMY, 4YTO  TOCYHapCTBO
[[TOJUEPKHYTO aBTOPOM] JOJKHO HECTH OTBETCTBEHHOCTH (MPHUYEM
TOJIBKO JONOJHUTENbHYIO, CyOCHIMapHYyI0) IO JOJraM CBOMX
yupexxaenui» [1, c. 77].

[TosTOoMy yupeauTenem Jr000ro rocyAapcTBEHHOTO YUPEKACHUS
clleAyeT TpU3HaBaThb WMEHHO TOCYJapcTBO (HE KOHKPETHBIN
TOCYJapCTBEHHBIH OpraH, KOTOPBIA IO 3aKOHOIATEIbCTBY TaKXKe
SBISICTCS IOPUAMYECKUM JHMLOM B (OpME TOCYAapPCTBEHHOTO
YUpEKACHUsS), B CBSA3M C 4YEM, MPEACTABIACTCS HEIOCTATOYHO
00OCHOBaHHBIM CYIIECTBYIOLIEE Pa3TPaHUUCHHE OTBETCTBEHHOCTU
roCyJapcTBa IO 0053aTeNIbCTBAM TOCYAApPCTBEHHOTO YUPEKICHHS
KaK B MPHUHLUIE, TaK U B 3aBUCHMOCTH OT TOTO, SIBJISIETCSI JIU OHO
pecryOIMKaHCKUM WJIM MECTHBIM T'OCYJApCTBEHHBIM IOPHUINYECKUM
JIMLIOM, TIPEICTaBIIsIETCA, 110 KpaiiHel Mepe.

VI. Ilpsimoe oOparieHue K TrOCYJapCTBEHHOMY OIODKETY Kak
JNOJDKHUKY B CyOCHIOMapHOM 0053aTeIbCTBE IO HEUCIIOJIHCHHBIM
o0s3aTenbcTBaM  JII00OTO  TOCYZIApCTBEHHOTO  YUPEXKICHUS
NPEACTABIACTCS  CIPAaBEUIMBBIM € TOYKM 3PEHUS  3aIIMTHI
MMYIIECTBECHHBIX IPaB KOHTPAreHTOB FOCYAaPCTBEHHBIX YUPEKACHHUH
B MMYILIECTBEHHBIX OTHOIIECHHSX W OOECIEeUYEeHHs ONPEAEICHHOCTH
IenoBoro o0opoTa, a Takke B LENIX COACHCTBUsA Oojee
OTBETCTBEHHOMY HCIIOJTHEHUIO CBOMX JOJDKHOCTHBIX 0Os3aHHOCTEH
U PACHOPSIKCHUIO IOJDKHOCTHBIMH ITOJTHOMOYHMSIMA CO CTOPOHBI
rOCYJapCTBEHHBIX CITY’KaIlUX.

C yderom sToro, mpexycMoTpeHHble B CT. 202 bromkeTHoro
KOZIEKCa TpaBWia, OTHOCSILIMECS K PACHpPEAeTICHUIO0 005S3aTeIbCTB
O IOTAICHHUIO U OOCITY>KUBAHHIO TOCYJApCTBEHHOTO JOJITa MEXIY
[IpaBUTENECTBOM M MECTHBIMH HCIIOJHHUTEIBHBIMH  OpraHaMH
nesecoo0pasHo nepecMoTpeTh. B yacTHOCTH, A7 LIeTel onpeaeieHus
nopsiika oOpalleHus] K TOCylAapCTBCHHOM Ka3HE KaK HCTOYHHUKY
KOHEYHOT'O MCIIOJIHEHHS 00SI3aTENbCTB [0 TOCYAaPCTBEHHOMY 3aliMy
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coaep:xaHue nm. 1 u 2 3Toi CTaThH ellie MOTYT COXpaHsIThcs. OIHAaKO
colepkaHue ee m. 3 o ToMm, uro «lIpaBurensctBo PecmyOnuku
Kazaxctan ¥ MecTHbIE MCHOJHUTENBHBIE OPraHbl HE OTBEYAIOT IO
00s13aTeNIbCTBaM APYT ApYyTray, MpeAcTaBiIsieT He0OOOCHOBAaHHBIM, KOO
MECTHBIE MCIIOJHUTENbHBIC OPTaHbl ABJISIFOTCS AJIEMEHTAaMH TOCyAap-
CTBEHHOH cTpyKTyphl Pecrrybnuku Kazaxcran (a He opraHamMu MecT-
HOTO CaMOYIIPaBJICHUSI Ha OCHOBE IYOIMYHON MM MHON OOLIMHHON
COOCTBEHHOCTH).

Bonee Toro, Takoe orpaHudeHue MPOTUBOPEUUT U camoMy brox-
KETHOMY KOJEKCY, YTBEP)KIAIOLIEMY EIMHCTBO TOCYAapCTBEHHOTO
OrOmKeTA.

VIL. B 370l cBsi3U KOHUEMUUS BOCIPUSITHS Ka3aXCTAaHCKUM Ipa-
BOM IIPaBOBOTO MHCTUTYTa IOPUAMYECKUX JIHI ITyOJIWYHOTO IpaBa
(FOJIIIII), B paMKax KOTOPOTO MbI IpexajaracM OTKa3 OT NMpHUOaHUs
MOAABJISIONIEMY OOJIBIIMHCTBY TOCYIApPCTBEHHBIX OPTaHOB (UTO HE
Kacaetcs, oqHako, Hanbanka; HO 17151 KOTOPOTO BaKHBIM TIPEICTaBIIs-
eTCsl I3MEHEHHE OpraHn3allHOHHO-TIPaBOBOX (OPMEI B LIeTsIX obecIe-
YyeHus ero 6onee 0O0OCHOBAHHOW MMYIIECTBEHHOW CaMOCTOSTEIbHO-
CTH) NIPAaBOCIIOCOOHOCTH IOPUANYECKOTO JIHMIA, OCHOBaHA UMEHHO Ha
TOM, 4TOOBI: (1) CO3manHbIe TOCYIapCTBOM IOPHINYECKUE NI HECITIH
BCIO TOJTHOTY OTBETCTBEHHOCTH 110 CBOMM 0053aTENbCTBAM, SIBISIACH
COOCTBEHHMKAaMHU CBOETO MMYILECTBA M OyAydd YIPaBIsIEMBIMHU IO
OTBETCTBEHHOCTh UX OPraHOB, CO3JaHHBIX B COOTBETCTBUH CO CT. 37
I'K, u (2) rocynapcTBo Heclio BCIO TOJHOTY UMYIIIECTBEHHON OTBET-
CTBEHHOCTH I10 0053aTeILCTBAM, IPUHATHIMHU OT €r0 HMEHH ACHCTBY-
IOLLIMMU TOCYyJapCTBEHHBIMU OpraHamu [2].

Crenyer yTOYHHMTH, OIHAaKO, YTO B CIy4ae CYLICCTBOBAHUS
FOJIIIT rocynapcTBeHHBIH OrOKET OyIeT OCTaBaThCsS MCTOYHHKOM
HOTalIeHus 00s3aTeNbCTB MMEHHO rOCy1apCTBa.

I[Ipu »tom wumymectBo Tex FOJIIII, kotopele co3maroTcA
Ha OCHOBE CIICLMAIBHOTO 3aKOHOAATENFHOIO akTa C LENbIo
OCYILIECTBIICHUS BCEOOIIET0 HHTEpEeCca BCEX rpak[aH Hallel CTpaHbl,
MHTEPECOB HBIHEUIHETO U OyAyILMX MMOKOJCHUI Hallero Hapoja, Kak
U yHpaBiIsgeMble TOCYIapPCTBOM UX aKLHMW WM JOJM Y4acTHs B HHX,
JOJDKHBI OBITH 3aIMIIEHHBIMH OT OOpalieHHsi HA HUX B3BICKAHHS
BO HCIIOJIHCHHE HMMYIIECTBEHHBIX 00s3aTENbCTB rocydapcTBa. JTa
MO3MLMS TIOHATHA HHOCTPAHHBIM CyJaM U MOAJECPKUBACTCA UMH [3].
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CnHcoK HCIOJIb30BAHHBIX HCTOYHUKOB:

1) Bacun 10.I". Tlouemy HanOaHKOBCKHM PYKOBOAUTEIISIM HE HPAaBHTCS I paxkJaHCKUI KOJEKC.
B: Bacun 10.I". 30pannsie TpyABI 10 rpaxkaaHckoMy mpaBy. [Ipenncnosue CyneiiMeHOB
M.K., UxcanoB E.VY. Cocr. CyneiimeHoB M.K. — Anmars: AKO-BIIIT «9xainery», HUN
yactHoro npasa Kas['tOY, 2003 — 734 c.;

2) Ananutudeckuii order: KoHIeus BOCIPHATUS IPABOBOTO HHCTUTYTA IOPHIMIECKHX JIUIL]
IIyOJIMYHOTO TIpaBa 3aKoHoAaTeNnscTBoM PecryOmukn Kazaxcran. — 112 c. Mateprer-pe-
cypc https://atameken.kz/uploads/content/files/ AHAJIMNTUYECKHIN% 200 TUET%20
Konnenmusn%20Boctpustus.pdf;

3) Hemno Craru: Kaszaxcran Belurpan JBa cyneOHBIX neina mo akrtuBaM Hardonnma crpanst
(Oxcnpec K; 16 nrons 2022 r.). Uureprer-pecypce https://exk.kz/mews/133735/dielo-stati-
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0.0. Kot
S.0. Pohribnyi

Updated Civil Code of Ukraine as a basis of effective interaction
between the modern state and civilian society

(based on the article Pohribnyi S.0. & Kot O.0. Updating the Civil

Code of Ukraine as a guarantee for effective interaction between the

state and society. Journal of the National Academy of Legal Sciences
of Ukraine, 2021, 28(1), pp. 106-114)

The social purpose and social value of law lies in the fact that it
is designed to govern relations in society between individuals and cer-
tain social groups. Evidently, the role and significance of the adoption
and implementation of the Civil Code of Ukrainel in 2003 should
not be underestimated. This Code replaced the outdated Civil Code of
the Ukrainian SSR of 1963, designed to be applied to social relations
that existed under radically different socio-economic conditions, a dif-
ferent political formation. The Civil Code of Ukraine was originally
designed to regulate economic relations in the conditions of economic
relations built on a free market as opposed to a planned economy.

The Civil Code of Ukraine, in contrast to the Civil Code of the
Ukrainian SSR, became the code of private law, which focused its reg-
ulatory influence on a human, a private person, with his or her inter-
ests, aspirations, desires. In a functioning civil society, the Civil Code
of Ukraine has taken a leading place as the most important legal act
that ensures and guarantees the full existence of a private person in the
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Ukrainian state. For undemocratic political regimes, criminal legisla-
tion always remains the core, which defines the limits of permissible
freedom (unfreedom), the existence and free use of human rights and
freedoms; for such a state, there are no insurmountable boundaries in
the sphere of a person’s private existence, just as there is nothing pri-
vate in the life of an individual for which any aspirations are not rec-
ognized outside the interests of the state and such a totalitarian society.

As history demonstrates, only in an open society dominated by
liberal values can human thought develop freely, with conditions ap-
propriate for fruitful creativity and the birth of innovation. It was open
societies that demonstrated their advantages over closed non-free
societies, which in the long run have always lost out to democratic
political regimes. Accordingly, the main task of the Civil Code is to
create conditions for the development of a private person, his or her
creativity, and the flourishing of their abilities and talents.

The Civil Code of Ukraine, adopted on January 16, 2003 (herein-
after referred to as “the CC of Ukraine”), has become a decisive step
that determined the line of development of the entire legal system of
Ukraine towards civilized development. The CC of Ukraine has rad-
ically changed the paradigm of legal regulation of civil relations. If,
prior to its entry into force, the main (if not the only) model of legal
regulation of such relations was their external regulation by the state
with the admission of only dosed so-called “autonomous” regulation
carried out by participants in such relations, then with the entry into
force of the CC of Ukraine, the emphasis was placed differently. The
interpretation of the Part 2 Article 6 of the CC of Ukraine suggests that
the rules of this Code contain precisely dispositive provisions, if the
opposite does not follow from the content of the act of civil legisla-
tion, as well as if the imperative nature of a certain provision follows
from its content or from the essence of relations between the parties.
Attracting contractual means to regulate civil relations opened wide
opportunities for improving civil law and general boost in the efficien-
cy of the mechanism of legal regulation of civil relations, increased
the role of the contract in civil law in the status of a regulator of civil
relations, expanded the freedom of contract, included initiative as a
driving force for the development of an open society.

Twenty years of functioning and application of the first and main
act of codification of Ukrainian civil legislation clearly demonstrated
the progressiveness of the CC of Ukraine; on the other hand, the ex-
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perience of its application allowed identifying certain shortcomings,
weaknesses, and gaps in the introduced mechanism of legal regula-
tion of these relations. The global financial crisis that has engulfed
Ukraine, the permanent economic crisis in the state, excessive regula-
tion of certain public relations, numerous examples of maintaining in
the legislation the possibility of unjustified state interference in private
relations set the Ukrainian legislator an urgent task of preparing and
conducting another systematic change in civil legislation, the state of
which indicates that currently it fails to meet the modern realities and
needs. Ukraine also needs to join the processes of unification of pri-
vate law that have been going on across the European continent for
last thirty years and have already ended with the creation of numerous
new model laws in the field of private law that meet the requirements
for the development of modern economies.

In Ukrainian legal science, such a process of updating the Civil
Code of Ukraine has already received an apt name — recodification of
civil legislation, which makes provision for its modernization, harmo-
nization with European achievements in the science of private law, so
that its condition meets the requirements and needs of today. The up-
dated code should become an engine for the development of Ukraine.
It is worth considering that for almost two decades since its adop-
tion, numerous amendments and modifications have been made to the
Code, which quite often did not consider either the content or spirit
of this act, or the principles of its construction, which was repeatedly
proved both in purely scientific and in research to practice studies [1].

It is precisely the lawmakers’ awareness of the need for a com-
prehensive doctrinal approach to amending the Civil Code of Ukraine
that should be welcomed instead of making “patchwork™ changes,
since a long-awaited discussion has commenced at the official level,
resulting in the creation of a draft concept for updating the Civil Code
of Ukraine at the first stage [2]. Admittedly, since the declaration of
its independence, Ukraine has been creating the legislation of an inde-
pendent country, which has chosen the irreversible path of building a
democratic state governed by the rule of law; there is not only a search
for effective mechanisms for the legal regulation of certain social re-
lations, but also a search for the ideal model according to which the
legislator wants to regulate these relations. General comments on the
process of updating the Civil Code of Ukraine. The study identified
the general shortcomings of the current state of civil legislation.
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Insufficiently detailed legal regulation of certain public rela-
tions may not always indicate a shortcoming of a legislative act. If
the mechanism of legal regulation of these relations works effectively,
then there is no need for their more detailed regulation. If the content
of a legal provision is understood unambiguously by bona fide partic-
ipants in civil relations, there is also no need to supplement its con-
tent. However, if the provision allows for an ambiguous interpretation
(with a conscientious attitude towards determining its actual content),
to abuse of the rights and opportunities that it provides, which has
found manifestation in ambiguous or inconsistent judicial practice,
there is an urgent need to eliminate the incompleteness of such a le-
gal provision. The imperfection of the introduced mechanism of legal
regulation of certain public relations indicates that the rule of law is
incapable of leading public relations to the ideal state that the legisla-
tor had in mind during its introduction and to which its repeated and
uniform application should have led [3]. The legislator must justify
the need to introduce each new provision with arguments on the need
to achieve those goals that do not contradict the considerations of the
free functioning of civil transactions, for example, considerations of
ensuring the interests of the weaker party, or the need to ensure stabil-
ity in a particular area of economic relations.

Thus, the experience of the financial crisis of 2008-2009 neces-
sitated the introduction of a legislative restriction on the possibility
of obtaining loans in foreign currency by individuals-residents of
Ukraine; in addition, credit institutions have been additionally obliged
to give preliminary clarification of the conditions for providing credit
funds, the interests of the weaker party in credit relations — the bor-
rower — were also considered to a certain extent, etc. The above has
forced to limit the possibility for credit institutions to introduce unfair,
sometimes enslaving conditions for consumers in loan agreements,
which indicate a considerable imbalance in the rights and obligations
of its parties.

The public movement, directed against the imposition of all cur-
rency risks in connection with the devaluation of the national currency
of Ukraine to foreign currencies exclusively on consumers of bank-
ing services — individuals, also forced the legislator to seek ways to
change the existing mechanism of legal regulation in order to factor in
the interests of this part of society — as a weak party in the described
relations.
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Therewith, one should take note here: the right of the legislator
to regulate certain public, private law relations in their content is not
arbitrary, but must be conditioned by a certain urgent public need
pending to be satisfied. The introduction of legislative regulation of
certain private relations is always an intervention of the state in these
relations, it is a manifestation of state coercion. In itself, the introduc-
tion of regulation of public relations cannot be the purpose of such
actions on the part of the state: the task of legislative regulation of
private relations is to establish acceptable and understandable bound-
aries, within which free initiative should have a certain freedom for its
implementation.

Only when the model of real social relations that develop in the
practice of applying certain legislative prescriptions does not corre-
spond to the ideas of justice and the public good, and there is a certain
social or economic tension in society, there is an urgent need for state
intervention in such relations in order to change them in accordance
with the desired ideal model of the existence of such relations. For
example, the use of cars in Ukraine that are not cleared in accordance
with the established procedure, imported into the country in circum-
vention of the introduced customs rules, leads to many unsolvable
problems related to determining the person responsible for the nega-
tive consequences of operating such a car, etc.

The law should be designed to be applied repeatedly over a long
period of time, and should be sufficiently abstract in its content to be
effective even in case of subsequent changes in the sphere of regu-
lated economic relations. The law should be stable and designed for
the sustainable development of society and the economys; it should
be predictable for the market, making provision for the evolutionary,
not revolutionary development of the country. The law should pre-
vent attempts to use it in bad faith, making it impossible to abuse the
stipulated rights, as well as prevent actions committed solely for the
purpose of inflicting harm on another person. Therefore, the civil law
should also perform a certain predictive function: not only to eliminate
existing legislative shortcomings, but also to strive to prevent the oc-
currence of such shortcomings in the introduced mechanism of legal
regulation of civil relations in the foreseeable future. This obliges the
legislator to identify and take into account trends in the development
of the economy, society, and the state, directing them towards a certain
desired model of a just state where civil society develops freely.
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Therewith, the authors of this study are convinced that not all the
provisions of the CC of Ukraine require mandatory changes. Thus,
it is proposed to be extremely careful about the changes to Section I
“Main Provisions” of Book 1 of the CC of Ukraine. In particular, in
Article 1 of the CC of Ukraine, the phrase “civil relations” should be
moved to the end of this sentence, since civil relations are those re-
lations that meet all the criteria defined in Part 1 of said article. Such
public relations should be based on legal equality, free expression of
will and property independence of their participants. Otherwise, there
is a deceptive interpretation of the content of this definition, that any
personal non-property and property relations are civil. In reality, this
is not the case. It is proposed to replace such a feature as “property
autonomy”’, which should be inherent in all civil relations, with a more
accurate phrase — “property insulation”. Quite often, in business struc-
tures, one private legal entity is not property-independent from anoth-
er person. Thus, according to its statutory documents, a person may
bear subsidiary liability for another person, or otherwise be involved
in the relationship of liability for its debts. That is, the sign of property
independence is not inherent in all participants in civil relations; there-
fore, the phrase “property independence” as a sign of all civil relations
is not sufficiently correct.

However, the sign of each participant in civil relations is exclu-
sively the property insulation of one person from another, since the
appurtenance of certain rights and property to a certain person can
always be objectively determined with varying accuracy. All partici-
pants in civil relations are exercise property insulation from each oth-
er, even in the case when one person is the owner of certain property,
and the other is merely its user.

Evidently, over all the years of operation of the Civil Code of
Ukraine, the Ukrainian legislator has created a considerable array of
legislative acts in the field of regulating civil relations. Such rules
turned out to be included in numerous legislative acts with their unique
structure, logic, and terminology, which sometimes differ quite sub-
stantially from the ideas and solutions embodied in the CC of Ukraine.
It is necessary to restore the status of the Civil Code of Ukraine as a
core act for all public relations with private law content. The CC of
Ukraine is the basis for the construction and functioning of private
law as a system of legislation. The consistency of provisions and rules
determines their interaction and correlation in terms of strength and
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scope of application. The authors of this study consider it appropriate
to supplement the content of the CC of Ukraine with the general pro-
visions of special laws on land lease, consumer rights protection, from
the content of the provisions of the Housing Code of the Ukrainian
SSR — provisions on the housing rental agreement, from other special
laws — rules on consumer lending, acquisition of rights to objects of
unfinished construction, including housing constructions, etc.; admit-
tedly, this should apply to rules of a private law nature.

To implement the idea of the Civil Code of Ukraine as a core act
for private law, it is necessary to review the mechanism for ensuring
the status of the Civil Code of Ukraine as the main act of civil legisla-
tion of Ukraine. Evidently, the mechanism laid down in Part 2 Article
4 of the Civil Code of Ukraine turned out to be ineffective: the text of
the Civil Code of Ukraine was amended by any laws without consid-
ering the specific features of the mechanism of civil law regulation of
such relations. It may be necessary to implement the idea of dividing
laws into ordinary and constitutional ones, in order to refer codes as
the main acts of various branches of legislation to constitutional laws.
However, without appropriate amendments to the Constitution, such
an idea is impossible to implement.

An obvious disadvantage of the current civil legislation is the lack
of general provisions prohibiting discrimination. In developed democ-
racies, special attention is paid to the implementation of the prohibi-
tion of discrimination in all its manifestations at the legislative level.
The practice of the ECHR proves that both Ukrainian legislation and
the practice of its application do not meet the criteria for prohibiting
discrimination. However, the issue of banning all forms of discrimi-
nation remains outside the scope of the CC of Ukraine. Evidently, fol-
lowing the Constitution, the CC of Ukraine, as a code of civil society,
should define the general principles of anti-discriminatory legislation.
Respect for the individual and his or her personality should be based
on the equality of all persons before the law and in rights, in the state,
and in society.

The current CC of Ukraine does not take into account the specific
features of the status of a consumer and an entrepreneur (merchant,
i.e., a professional participant in relations), etc. The CC of Ukraine
should be designed both for relations in which their participants set the
goal of making a profit, and for relations in which participants do not
pursue such a goal. Given that the current model of building Ukrainian
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legislation is not described by the idea of dualism of private law, the
Civil Code of Ukraine should certainly contain the provisions of trade
law, which are placed in the Trade Code in countries where the con-
cept of dualism of private law is realized (Germany, France, etc.). Du-
alism of private law is not a modern trend in constructing a system of
civil legislation; thus, relatively modern codifications of civil legisla-
tion — the civil codes of the Netherlands, the province of Quebec, the
Czech Republic, the updated civil code of the Republic of Moldova
and others have incorporated special provisions of trade law [9]. The
modern example of non-state systematization of civil law — DCFR 0
does not make provision for the implementation of the dualism of pri-
vate law. Accordingly, the special status of a merchant (entrepreneur)
and a consumer should be clearly indicated in the general provisions
of the CC of Ukraine.

The basis of modern legal systems of European countries is Ro-
man private law since all of them have undergone its reception to a
certain degree. Roman law underlies modern law, it is a part of the
current legal doctrine and legal culture, and the education of a future
lawyer is impossible without mastering the legal heritage of Ancient
Rome. This means that one should not worry about and deny the use
of Latin both in the legislation and in the practice of its use, just as
Latin is acceptable in medicine. The use of Latin in the text of the law
is capable of eliminating ambiguities in wording, as well as double
interpretation. A classic example: the title of Chapter 32 “The Right to
Use the Property of Another” used in the Civil Code of Ukraine mis-
leads the law enforcement officer, giving the impression that the rules
contained in this subsection are subject to application to all cases of
the right to use the property of another (for example, on lease rights),
which is erroneous. Only a systematic and doctrinal interpretation
of the content of the legal provisions of this chapter gives grounds
for concluding that they are designed exclusively for application to
easement relations. Accordingly, changing the title of this chapter to
“Servitudes” (easements) would make it easier to understand its text,
eliminate ambiguities, and eliminate double interpretation.

Therefore, to ensure that the text of the law is concise and cor-
responds to European terminological traditions, a wider use of Latin
legal vocabulary is proposed, such as: gestor — principal, servitude
(easement) — servitor (easement holder), superficiality — superficiary,
emphyteusis — emphyteuta, etc. Unjustified in general for civil law is

102



the application of such a feature as “economic”, applied to any civil
law definitions and legal categories. This feature does not carry any
semantic load in private law and is superfluous. In particular, it is also
unjustified to refer to a company, which is usually understood as an
organization created for the commercial purpose of making a profit,
and only a simple company, as an exception to the above rule, does
not make provision for the creation of a legal entity as a legal form.

As indicated in the draft Concept, a systematic update of the Book
One, as well as the CC of Ukraine in general, is possible only if the
Economic Code of Ukraine is cancelled. The latter does not corre-
spond to the parameters of acts regulating business relations, which
by their nature are primarily private law. Therefore, it is quite reason-
able to introduce amendments to the CC of Ukraine, which are condi-
tioned by the abolition of the Economic Code of Ukraine (hereinafter
referred to as “the EC of Ukraine”). As for fundamental changes, these
are changes in three areas of legal regulation: legal entities, ownership
of property by public legal entities and institutions, as well as certain
types of contracts. Legal entities are subjects of relations, so the con-
struction “legal entity” makes provision for the insulation of property,
which can occur together with or without the association of persons
(Article 81 of the CC of Ukraine).

Initially, at the stage of preparing the draft, the CC of Ukraine
did not make provision for the possibility of the existence of oth-
er legal forms, with the exception of those established in the CC of
Ukraine. However, to achieve the so-called “legislative compromise”,
the list of legal forms of legal entities in Article 83 of the Civil Code
of Ukraine was defined as open. Therefore, at the stage of updating
civil legislation, it is quite logical to return to consolidating the list
of legal forms of legal entities in the Civil Code of Ukraine and thus
harmonize Ukrainian legislation with European approaches to regu-
lating the institution of a legal entity. Given the rather large number of
legal entities that currently operate in legal forms not stipulated by the
CC of Ukraine — this refers to enterprises as subjects of law (state and
municipal enterprises, so-called “collective property enterprises”, pri-
vate enterprises, enterprises with foreign investments, etc.) and their
associations (corporations, consortia, concerns, etc.) — it is advisable
to establish a certain transition period to bring the legal forms of legal
entities into compliance with the requirements of the CC of Ukraine.

Property transferred to public legal entities and institutions.
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The EC of Ukraine regulates property relations in a form that was
inherent in the administrative-command economy, when property was
transferred to a legal entity not in ownership, but in titles that were its
peculiar analogue, but with appropriate restrictions.

The subject of law, to whom the property was granted on the right
of economic management or on the right of operational management,
was deprived of the right to freely dispose of it or respond to such
property under its obligations. In accordance with the international ob-
ligations assumed by Ukraine, national legal regulation should com-
ply with the established international approaches not only to the legal
forms of legal entities, but also to property relations.

Therefore, the authors of this study believe that it is advisable to
extend general approaches to the use of other people’s property to the
use of property by public legal entities and institutions — first of all,
this refers to renting and managing property. The Institute of property
management should perform the functions of ensuring the transfer of
property by the owner (in particular, the state or the relevant munic-
ipality) to legal entities under public law and institutions in order to
perform their respective functions.

A completely logical solution is to return a number of contracts
that were forcibly excluded from the CC of Ukraine in 2003 to the
field of civil law regulation in order to form and fill in the text of
the EC of Ukraine. This refers, first of all, to supply contracts, barter,
leases, certain provisions on mediation, transportation, contract agree-
ments, contracts in the field of banking, etc.

Supporting the ideas laid down in the draft Concept of updating
the Civil Code of Ukraine, it is advisable to develop individual pro-
posals at the stage of preparing the draft law in a particular way.

Thus, for the development of paragraph 1.4. of the draft Con-
cept, it should be noted that the urgent abolition of the EC of Ukraine
necessitates the exclusion of provisions on the subsidiary application
of the EC of Ukraine to the regulation of any relations in the field of
economic management from Article 9 of the CC of Ukraine.

Thus, all relations that were previously covered by an unknown
“sphere of management” are included in the sphere of regulation of
the CC of Ukraine.

Such relations should be governed by the CC of Ukraine as pro-
visions of direct action, and not subsidiarily, taking into account some
of their features.
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Certain features of legal regulation should be provided for rela-
tions involving merchants (entrepreneurs), that is, individuals whose
main purpose of activity is to make a profit, both among themselves
and with consumers.

It is also necessary to agree with the idea of improving the pro-
visions on compensation for non-pecuniary damage (to 1.7. of the
Concept). In this study, it is proposed to limit the scope of possible ap-
plication of such a method of protection as compensation for non-pe-
cuniary damage, making this remedy not common to all civil relations,
but special.

During its functioning in the Ukrainian legal system, this in-
stitution has acquired an interbranch character, its legal nature and
scope of its application have turned out to be completely unclear and
contradictory at the current stage of legal development. According to
the Law of Ukraine ”On the Procedure for Compensation of Damage
Caused to a Citizen by Illegal Actions of Bodies Engaged in Intelli-
gence Activities, Pre-Trial Investigation Bodies, Prosecutor’s Office
and Court”] — moral damage is actually similar to the tax liability of
the state, which depends on the period of stay of an individual under
investigation and court; to determine its minimum size, it is not actu-
ally necessary to find out the nature and degree of moral suffering of
a person, etc. In labour relations — causing non-pecuniary damage to
an employee in case of violation of his or her labour rights is virtually
presumed.

In contractual civil relations, the use of such a method of protec-
tion as universal is quite common, which is also unjustified. The cur-
rent version of Part 1 Article 23 of the Civil Code of Ukraine stipulates
that a person has the right to compensation for moral damage caused
as a result of violation of any of his or her rights.

Supporting the idea of objectifying the general principles of its
compensation, it is necessary to limit the scope of application of com-
pensation for non-pecuniary damage and when preparing relevant
amendments to the CC of Ukraine, it is proposed to stipulate that the
right to its compensation would arise only in case of a violation of not
any civil rights of a person, but only non-property rights of an indi-
vidual. Accordingly, in case of violation of any other civil rights, as a
general rule, the right to compensation for non-pecuniary damage will
not arise. An exception should be made for relations involving con-
sumers, in labour relations for the affected employee, in tort relations
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—in case of harm to the health of the injured person and in case of his
or her death (with the mandatory definition of an exclusive list of per-
sons who have the right to apply for its compensation). Compensation
in cash for non-property damage should not replace the obligation to
fully compensate for property damage, supplement it with the hidden
purpose of compensation for those losses that are difficult to prove,
etc.

Developing the idea of the concept of the need to take into account
the changes that have occurred in the procedural legislation regarding
the right of the court to determine, at the request of the plaintiff, a
method of protection that is effective, but not stipulated either by law
or contract, the authors of this study consider it appropriate to intro-
duce a new procedure for protecting the jurisdictional nature of civil
rights in the legislation. Thus, foreclosure on the subject of a mortgage
based on a mortgage clause does not occur in accordance with a court
or a notarized procedure, providing protection of the rights and inter-
ests of the mortgagee. Chapter 3 of the Book One of the CC of Ukraine
stipulates that civil rights and interests shall be subject to protection in
one of the following protection procedures: judicial, notarial, admin-
istrative, and in self-defence.

The Registrar of Real Rights does not act as a body of state or
local self-government (that is, as a subject of power), but as a result of
the registration action, a certain right is actually recognized, in partic-
ular, for the mortgagee on the subject of mortgage. That is, the method
of protection stipulated in Article 16 of the CC of Ukraine is applied in
accordance with the procedure established by a mortgage agreement
with a mortgage reservation, or an agreement on foreclosure on the
mortgage subject in accordance with the Law of Ukraine “On Mort-
gage”. The general provisions on the application of such an unnamed
procedure for the protection of civil rights and interests should also be
reflected in the relevant chapter of the CC of Ukraine.

Determining the urgent directions for improving civil legislation,
its updating should provide the most unambiguous answers to existing
requests from law enforcement practice, which are absent from the
current legislation and which the relevant judicial practice is forced to
seek. Thus, the issue of fair regulation of relations in case of a refus-
al of a contract participant to perform its obligations in the currency
stipulated by the parties in the text of the agreement remains quite
relevant.

106



The next pressing issue is the following: the extension of the rules
on liability for non-performance of a monetary obligation to any type
of delay of the debtor was a reaction of society, the economy and the
legal community to the crisis of total non-payments on obligations and
the lack of an effective mechanism for executing court decisions. In
fact, the rule of Article 625 of the CC of Ukraine is currently applied
as a provision on the astreinte. Obviously, the court does not have the
right to refuse to grant judicial protection when human rights fairly re-
quire it. However, with such a spreading interpretation, the court elim-
inates the existing gap in the current legislation, which the legislator
is incapable of filling with legislative regulation in a timely manner.

Evasion from performing credit obligations has become a mas-
sive reaction of individuals to the lack of an effective and transparent
mechanism for bankruptcy of an individual. As a protection against
usury on the part of individual credit institutions, borrowers, for their
part, resort to abuse of their rights, including abuse of the right to
claim, and other procedural rights. Ukraine should strive to overcome
the total legal nihilism that has reigned in all spheres of social life in
Ukraine.

All of these ideas should be incorporated into the new Ukrainian
civil legislation — the legislation of the European country which this
year on our strong believe will defeat the russian aggressor and con-
tinue its way to the European democratic standards.
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I'b. Myxanouega

IO.I'. BacuHHIH 3aHbI TYIFAJIAPABIH YFBIMbI MeH KYKBIKTBIK
JKaFJaiibl aHBIKTayaFbl Heri3ri inimaepi

Kazakcran PecnyOnukacel KOHMHKACBIHAA [a, XaJbIKApasbIK
JICHTelae Jae 3aHabl TyJFamap 0acThl CYOBEKTICIH KypaHThIHBI
co3ci3. Kazakcran PecmyOnuKachblHHBIH —alFallKbl — a3aMaTThIK
3aHHaMaJapbIHBIH HETi3iH KyparaH kemeHrep ransiM FO.I.bacunHin
HeT131 eHOEKTEePi OChI «3aHIbl TYJIFaFaHbIH KYKBIK JKaFJaiibIH aHBIKTAIl,
KYKBIKTBIK TYpFBIZJaH Oara OepreH ajFallikel FajabIMIapIbIH Oipi.
O.I". bacuHHHIH 3aHABl TYIFaHbIH KYKBIKTBIK MopTeOeciHe apHar
Ka3FaH eHOCKTEePiHJIeT] alFallKbl epesKesiep a3aMaTThIK 3aHHAMaHbIH
KaJIBIITAaCybIHA KOl YJIEC KOCTHI.

Kazakcran PecnyOnmukacel a3aMaTTBIK KOJIEKCTE€ KOPCETUITeH
3aHbl TYIFA YFBIMBI-MEHIIIK, MIAPyalIbUIbIK XKYPri3y HeMece jKeet
0ackapy KYKBIFBIHJAFBI OKIIay MYJIKI Oap »K9HE COJI MYJIKIECH o3
MiHeTTeMenepi OOibIHIIA Kayar OepeTiH, 63 aThIHAH MYIIKTIK KoHE
MYJIKTIK eMecC jKeKe KYKBIKTap MEH MiHJeTTepre ue OOJIbIM, OJap/bl
JKY3€ere achlpa ajaThlH, COTTa TalalKep )KoHe jKayarkep 0oa anaTblH
YIBIM TaHbIaAbl. 3aH bl TYJIFaHBIH JepOec OanaHchl HEMECe CMETachl
Oounyra Tuic. 3aHIbl TYIFAHBIH 63 aTaysbl )Ka3buiran Mepi 6omazasl (KP
AK 33-6a0sr1) [1]. Ocbl aHBIKTaMajia KOPCETUITCH, 3aH bl TYJIFaHbIH
Oenrinepin aypoic anbikTayra FO.I".bacun ken Makananap, oKyJIbIKTap
MeH MoHorpadusiiap kasraH OomatelH. OCbl €HOCKTEp ol KYHIe
JeiiH eTe KYH/AbI TYKBIPBIMIAPbl KOPCETEI.

FO.I".bacuH 3aH/bl TYJIFaHBIH OCNTUIEPiH aHBIKTAal Kelle- 3aHIbl
TYJIFaHBIH 0aCThl OENTiCi-OHBIH «MYJIIKTIK OKIIAYJIBIFBIH» KOPCETe .
Byt eTe MaHbI31b1, ce0e01 3aHBI TYIFAHBIH KYPBUITAHIIBLTAPHI 3aH/IbI
TYJIFa YIIiH Kayarn OepMeiii, 3aHbl TYIFa KYPbUITANIIBI YIIIH XKayarl
Oepmelimi. «3aHIpl TYIFaHBIH MYJIKTIK OKIIAYJaHybl OFaH 3aHJIbI
TYIFa MelieHyre, naliaananyra skoHe OWIIIK eTyre KYKbUTbl MYJIKTIH
OeKkiTiyiHeH KepiHeli, AereHMeH KeHOip karjainapaa OWIiK eTy
KYKBIFBI IIEKTEYIII.

Bexkity hopmacet aptypii. Kebinece My ik MEHITIK KYKBIFBIHAAFBI
3aHbl TYJIFaFa THEC1i OONaThIH HBICAH, COHIBIKTAH 3aH/Ibl TYJIFa OyI1
MYJIIKKE KaThICThI MEHIIIK HECiHE TOH OapIIbIK KYKBIKTap MEH OapIibIK
MiHaeTTepre ue. backa xaraiinapaa MYJIK HIapyallbUIbIK KYPrizy
KYKBIFBIH/IAFbl 3aH/IbI TYJIFaFa THECLIi 001ajbl. byl TeK MEMIICKETTIiK
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KacinopbIHaap 00iybl MyMKiH. CoJl MYJTIKKE MEHILTK KYKbIFbI MEHIIIIK
WeciHe THeciT OONFaHIBIKTaH, 3aHIbl TYJIFAHBIH OYJI MYJIKKe OWMITiK
€Ty KYKBIFbIH/1a Oenrini Oip mekTeynep Oap. Meneny skoHe naiaanany
KYKBIFBI 3aH/IbI TYJIFaFa TOJIBIK KOJIEMJIe THECUTi»-JIeTT aTar KepceTe/i
[2,850.].

JereniMenye, KaHIai >karmaiia OOMMAchlH: a) MYJIK 3aHJbI
TyJIFara THecini; 0) OHBIH AepOec KbI3METiHIH MaTepHasIblK 0a3ackl
peTiHIe KhI3MET eTe[li; B) 3aHbl TYJIFaHBIH Oacka CyOBeKTiIepMeH
MiHJIeTTeMenepi OolipiHIIa  Oeperreri MEH MaTepUATJIBIK
YKayarKepIIiIiTiH eTey Ko31 00JIbI TaObLIAIBI. T')OCHI 3aH bl TYJIFaHBIH
nepbOec OaaHChIMEH (JiepOec cMeTaMeH) TipKeei co3cis.

byn xepne rameim FO.I. bacuH: «mapyamibuiblK KbI3METiHIH
HOTIDKEJIepIH  Jlapajlay MakcaThlHAa 3aHAbl TYJIFaHBIH  1IIKi
OexmiMienepiHiH MyJKiH eceOiH OepeTiH jKeke OallaHCTBl JKOHE
€CeNTIK MaKcaT YIIiH 3aHJIbl TYJIFalap/bIH OYKiN KYHeCiHIH MYJIKiH
KAMTHUTBIH XUBIHTBIK OalaHCThl nepOec OalaHCTaH axbIpaTy Kepek.
— nen aram kepcereni. epOec cmeTa-Oyil 3aHIBI TYJIFaHBI YCTay
YIIiH THICTI Typ/ie OCKITUITeH, KapKbUIBIK TYCIMACPAIH Ti3iMi JKoHE
OHBIH MAaKCaTThl IIBIFBICTAPBIHBIH Ti3iMi. Jlepbec cmera KpI3MeTiH
KapKbUTAaHJBIPY ©3 KipicTepi eceOiHeH emec, MeMIIEKeT He e3re
ne cyObekTiep OelleTiH KapakaT eceOiHeH KY3ere achlpbUIATHIH
3aHJBI TYJIFAHBIH MYJIKTIK KYKBIKTAPBIHBIH IIETiH alKbIHAAy YIIiH
KOJaHbIIaabl. Toyenci3 cMmera, MbICajbl, OFOJDKETTIK MeKeMenepi
Kap KbUTaH/IBIPY YIIiH KOJJIaHbLIAIbI- et aTan kepcereni [3, 155 6.].

O3 MiHzIeTTeMenepi OOMBIHINA 3aH B TYJIFA ©31HE THECTI OapIIbIK
MYITIKIICH Kayar Oepeli, 0acka karaiiia, acipece MeMIIEKETTiK 3aHIbI
Tyrranapaa Oackajail epekImenikTep 3aH akKTUlepiHae OenrineHyi
MYMKiH. MYH/JIaFbI )KaJIITbI €PEKe MBIHAIA: KYPBIITAWIITBIIAD /12, 3aH BT
TYJIFaHbBIH KBI3METKEpIIEpi 1e, 0acKa 3aH bl TYJIFAIap Aa, MEMJIEKET T
OCHI 3aHJIbI TYJIFAHBIH KapbI31apbl OOMBIHINA JKayar OepMeii, ol o3
Ke3eTiHJe ©3iHIH KYphUITaHIIBUIAPBIHBIH, KbI3METKEpIIepiHiH, 0acka
3aHIBI TYJIFajIapblH HEMece MEMIIEKETTIH KapbI3Japbl OOWBIHIIA
xayar Oepmeii.

Amnaiina, OChI Kallbl €peXeIeH 3aHAa Heche OepyIlIiepIiH
MYIIENEepiH  KOprayJsl  Kylledtyre  OarbITTamFaH  Oipkartap
epexernep i kepyre 6omasl. bipak Oyi1 epekinenikrep Ke3iHae 3aHIbl
TYJIFaHBIH KapbI31apbl OOMBIHIIA, €H aJIIbIMEH, 3aH/Ibl TYJIFAHBIH 631
Kayar Oepeii, al OHBIH MYJIKI JKeTKIJIIKCi3 OOJFaH KaFjaiia FaHa —
Oacka cyObexTiniep skayan Oepy MYMKIHAIriH kepcereni. COHbIMEH
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Karap, MEMIIEKETTIK KOCITOPBIHIAp MEH MEMJIEKETTIK MeKeMelep/ie,
MEHIIIK Meci CyObCHUANApPIIbI JKayarKepIIiliKTe OOJaThIHABIFBIH aTarl
KepceTei.

OraH Koca, 3aHIBl TYJIFaHBIH OOpBIITaphl  OOMBIHIIA
cyOcummapnbelk  xayankepmrimik  KP - AK 63 6abbr  (TOnbIK
cepikTecTiKkTiH Oopbimraps! OoitbiaIIa), KP AK 84 620k (KOchIMIIIa
JKayarkeplIIri 6ap CepikTecTiKTiH OopsimTapsl OolibiHmIa), KP
AK 96 6abb1 (eHaipicTiK KoomepaTtuB OopsITapsl OoibHINIA), KP
AK 96 6am, KP AK 108 6an (koomepaTuB MyIIelepiHiH KOOIepaTruB
OopsiTapsl OolibiHIIa sxayankepmriniri), KP AK 330-332 Ganrapst
(kemin OepymriHiH MiHAeTTEeMeNnepi OOHMBIHIIA ©3iHe KaObUIIaraH
JKayarKepIIiIiri) 6aiIaHbICTHI 1a OPBIHAAIATHIHIABIFBIH aTaIl KOPCETII
KeTkeH [4, 2 6.].

MyHbIH 0opi 0Oacka agamiap 3aHIbl TYJIFaHBIH KapbI3Japhbl
OolbIHIIIA Kayall OepeTiH >KaFaalapblHBIH HETi3iH Kypaiabl, ojap
KapbI3 OONybIHA KiHOMi O0NFaH, OONMaraH IbIFbIHA KapaMmacTaH. bipak
(KP AK-nig 44-0a0b1) KYPBIITAUIIBIIAPABIH ©3/1epi KYPFaH 3aHIbI
TYJIFAHBIH KapbI31apbl OOWBIHIIA KIHAJI KayallKePIILIITiH e Ke3/eH-
.

CoHbIMeH, erep TeleM KaOiIeTci3miri KypbUITaWIIBIHBIH ic-
OpEKETiHeH TybIH/aca, MbICAJIbl, OHBIH 3aH/IbI TYJIFa KaH1ai MoMiJIenep,
KiIMMEH JKoHE KaHJall MIapTTapMeH jKacalnybl KepPeK eKeHJIITI Typasbl
HYCKaynapsl 0ojica, OHJIa OCHI 3aHJbI TyJifa OAaHKPOTKA YIIbIparaH
Karaaiina, Hecre OepymIiIepAiH 3aH bl MYAIeNepi KYphUITANIITBIHBIH
KOCBIMIIIA  JKayalKepIIiTiriMeH KaMTaMachl3 eTUIETIH/IITH, -
AHBIKTANUIbI.

Kanmepl, mapyambuIbIK CEPIKTECTIKTIH EHIIUIeC MIapyambUIbIK
CEePIKTECTITiHIH OOpBIITAphl OOWBIHINA KAyaNKEPIIiIiri Ae OChIFaH
ykcac kayankeprrisik Oombin TaHbianbl (KP AK  94-6aObrabIH
2-tapmarsi) [4, 3 0.].

3aH/Bl TYIFAHBIH eKiHINI Oenrici-3aHjabl TYJIFaHBIH JKEKe
aTaybIHBIH O0TyBI. 3aH/IBI TYJIFa a3aMATTHIK aifHAITBIM/IA, SIFHU OapIIhIK
MYJKTIK (KeHOip »KaFmaiimapja — jKOHE MYIIKTIK eMec) KYKBIKTHIK
KaThlHACTapJia ©3 aThlHAH OpeKeT eTedi. 3aHAbl TYJIFa ©3iHiH
0acIIBICHIHBIH HEeMece KYPBUITAUIIBICHIHBIH HEeMece MEMIICKETTiH
aThIHAH SPEKET eTe alMaliibl, OipakK TEeK ©3 aThIHAH SpEKeT eTe/i. by
MaHBI3/IBl TOKIPUOETIK MOHTE HMe, OUTKEHI OJ MIBIHAWBI CyOBEKTiHi
KYKBIKTap/bl, MIHACTTEP/li JKOHE JKAyalKepIIUTIKTI 9N aHBIKTayFa
MYMKIiHIK Oepeti.
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Mpeicanpl MBIHaHJAH TOXIpUOETiK >Karmaili: Oip Tepemik ic
OOHWBIHINIA OHAIPICTIK KOOIMEPAaTHB TUPEKTOPHIHBIH KOOIEPAaTHUB
aThIHAH «KETUIIIK MiHIeTTeMe» OepreHi aHbIKTal bl bipas yakeITran
KeWiH KOOMepaTHB JUPCKTOPBIHBIH OpHBIHA 0Oacka ajaM Keni.
Keminmix MiHAeTTEMECIH OpBIHAAY KAXKETTLTIr TyBIHAAraH Ke3Je,
KaHa JUPEKTOp ©3iHIH (IUPEKTOP/BIH) ANJIBIHIAFbl KOJI KOWFaH
KeMUIIK XaTBIHBIH >KapaMCBI3JBIFBIH MaNiMzeni. Tepemik coT ic
OoiibIHIIA TICTITIM/IE AUPEKTOP/IbIH 63 aThIHAH a3aMaTThIK alHATIBIM/IA
OpPEKET eTETiH 3aH/bl TYJIFAHBIH OPTaHbl EKEHIH KOPCETTI; MiHACTTEME
JUPEKTOpJIa eMec, 3aHbl TyJiFajaa naiga OONbl; AUPEKTOp eMec,
3aHJBI TYJIFa MiHeTTeMe OOobIHIIA Kayar Oepyi kepek. COHIIBIKTaH
JUPEKTOPIApAbl  ayBICTBIPY MOMIICHIH KapaM/IbUIbIFbIHA, OHBIH
OpBIHIANYBIHA /14, OPBIHAIMAFaHbl YIIH KayanKepuIiliKKe Je acep
eTneini [4, 3 0.].

Conpaii-ak, 3aHJbI TYJIFAaHBIH €3 aTtaybl 0ap Mepi Oomyra THIC.
Mep KaXeTTi jkarmaiinapaa KY>KaTThl OCBI 3aHIIbI TYJIFa OCpPeTiHIITiH
pacTtaiiibl, COHIBIKTAH OJ 3aHJbl TYJIFAHbI a3aMATThIK aWHAIBIM/IA
Japanay Kypaibl peTiHIe KbpI3MeT eTeTiHmiri ce3ci3. COHIBIKTaH
Ke3-KeIITeH 3aHJbl TYJIFaHBIH Mepi O0omybl KakeT. COHBIMEH, OCHI
TY)KBIPBIMIAP/IbI TN Kee, 3aHAbl TYJIFaHbIH Herisri Oenrinepi —
a3aMaTThIK alfHANTBIMA 63 aThIHAH XKayarn Oepy, MYJIKTIK OKIIAYIbIK
JKOHE ©3 MiHIeTTepi OOWBIHINA >KEKe MYIIKTIK JKayanmKepIIiIik
e OONATBIHABIFBI JKEKE CMETAachl MEH OalaHChl, MKEeKe Mepi
0OJIATBIHILIFBIH aHBIKTANIBL.

KP AK 34-0a0blHma 3aHJIbl TYJFalapiablH  Kellecifen
TYPJIEPi:KOMMEPIHSITBIK HKOHE KOMMEPIUSITBIK EMEC 3aH/Ibl TYJIFanap
O0ap. KoMMepnusuiblK 3aHABl TYJIFajgap — 63 KbI3METiHIH HeTi3Ti
MaKcaThl peTiH/Ie Ta3a TaObICHIH KENTIpY/li KO3/ICHTIH K9HE aJbIHFaH
TaOBICHIH KATBICYIIbIIAPBIHA YJICCTIPETIH YibIM. KOMMEpIUSITBIK
YiBIM OOJBIN TAaOBUIATHIH 3aHIBI TYJIFA: MEMIIEKETTIK K9CIOpPHIH,
[apyamblIblK ~ CEPIKTECTIK, aKIMOHEPNIK KOFaM, OHIIPICTIK
KOOTEPATHB HbICAH/IAPbIH/IA FAHA KYPBUTYBl MYMKIH.

Kommepuusiinplk emec YHBIM — 63 KbI3METiHIH HEeTi3ri MaKcaThl
peTiHme Taza TaObIC KENTIpyli Ke3/IEeMEHTIH >KoHE albIHFaH Tasza
TAOBICBHIH KATHICYIIBIIAPBIHA YICCTIPMEHTIH YiibIM. KOMMEPITUSITBIK
eMec YHBIMIApbIH ~YHBIMIBIK-KYKBIKTBIK HBICAHAAPBI: MEKEMe;
TYTBIHY KOOIIEPAaTHBi; KOFaMJbIK OipJIECTIK; 3aHIbl TYJIFaIapablH
KaybIMJIACTHIFBI; JIIHU OIpJecTiK; KOpyap; akKIHOHEPIiK KOFaM; 3aH
KY)KaTTapbIH/1a KO3JIEJITCH 03¢ JI¢ HbICAHA/Ia KYPBUTYbl MYMKIiH.
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KoMmepuusinbIK KoHe KOMMEPLHMSUIBIK €MeC YWbIMIap apachlH
TOJIBIK @XKBIPATy IC JKY3IHAE KHBIH OOMybl MYMKIH. bipiHmmigeH,
KOMMEPLUSIIBIK 3aHAbl TYJIFaiap keOiHece, acipece onap KypbUIFaHHAH
KEHIHT1 aJFalIKpl XKbUIIAPbI, OapIIbIK albIHFAH KipiCTep MaTepHalIbIK
0a3zaHbl TAMBITYFa, TEXHOJOTHSHBI JKETUIIIpyTe XoHe T.0. eKiHIIiIeH,
KelOip KOMMEPIHMSUTBIK eMeC 3aHJIbI TYJIFAIap oTe OSNCeH Il KOCIITKePITiK
KBI3METTI JKYPTi3e/ii )KoHe JIe KipiC ajaThIHIBFBI OeITiIi.

ByHnarel axplpataThlH 0acThl KpUTEPHid: TUBUICHT OOy >KoHE
OenMey Macerneci, KOMMEPUUSIIBIK 3aH/1bl TYJIFaap KypblUITaiiibuiapra
JMBHUICHT OeJel, KOMMEpISIIBIK eMeC 3aHIbl TYJiFa OenMeii,
TYCKEH TaOBICTBI TEK apFbUIBIK MaKcaTKa JKyMcalaThIHIbIFEL Peceil
Denepanusichl 3aHHAMACBIHA: MbICATIbl TYTBIHY KOOIEpPAaTHBTEPIH/E,
OJIapAbIH KOMMEPLUSUIBIK 3aHIbl TYJIFa OOJFaHAbIFbIHA KapaMmacTaH
KOOIIEpaTUB MYILLIEepi apacklHia naid 0ey Macesnieci KapacThIpbUIFaH,
Kazakcran PecrnyOnukachkl 3aHHaMachlHIa OHIAH ApTBHIKIIBUIBIK KOK,
0apIBIK KOMMEPIMSITBIK eMec YHbIMIapbIHa lakiaa Gemindeiimi [5, 120
0.].

Kynpenikti Toxipubene «OipieckeH KOCIOPBIH» JIETEH CO3Jep
KeWJe olapAblH MeMIIEKeTiHe KapaMacTaH OipHelle CyObeKTiiep
KYpFaH KocimopweIHAapAsl Ounmipeni. MyHnait Oenrineyae apHaiibl
3aH7bl CHIIaTTaMa JKOK. bipak mmeTenaik KaTblcybl 6ap KociopbIHAAp
yurie «bK» Hemece «ImeTen ik KocimopbIH» TEPMUHAEP] TEK MIETETIK
KalUTaJIIbIH KaTbICYbIH CHIATTaiibl, OipaK oylapIblH YHBIMABIK-
KYKBIKTBIK HBICAaHBI eMec, onap AzaMaTThlK KomekctiH 34-0a0bIHBIH
epexenepine OarbIHYbI Kepek. Ic jky3iHIe MmeTeNniK KaThiCybl Oap
kocimopeiHgap Kazakcran PecnyOnmkackiHna He KayanKeprIiriri
HIEKTEYJIi CepIKTECTIK HBICAHBIH/IA, HE aKIIMOHEPJIIK KOFaM HbICAHBIHAA
KypblIaael. 3aHipl TYIFalap e37epl 3aHabl TyiIFara aifHajIaThIH
OiprnecTikTep KypyFa KYKbUIbl. MyHIall OipiecTiKTepAiH KYKBIKTHIK
JKaFaibIH oJapbl KypauThiH 3aHAbl TysrFanap anbikTaiinel (KP AK
110-6anTel KapaHbI3). bipiecTikTiH KypaMblHa KipreH 3aHJbl TYJIFa
TOIIBIK IepOECTITiH CaKTai Ibl, ©3 epKiMEH O1pIECTIKKE 63 KYKBIKTapbIH
raHa Oepei. 3aH/IbI TYJIFA Ke3 KEeNTeH YaKbITTa OipJIecTiK KypaMbIHaH
HIBIFYFa KYKbUTHI 5,125 6.].

KP AK 35 6a0brna caiikec, 3aH/1bI TYJIFaHBIH KYKBIKKA KaO1Ie TTiIIIT
OJ1 MEMJICKETTIK TIpPKEYyJIeH OTKEeH Ke3Je Maiaa OOJbIl, OHbI TapaTy
asKTaIFaH Ke3/Ie TOKTaThlIaAbl. AJaiia 0enrisi 6ip KbI3MET TypiMeH
aliHaJbICy YIUiH JIMIECH3US aly KaXeT OOJaThlH KbI3MET CalachlHAA
3aHJIBI TYJIFaHBIH KYKbIKKA KaOUIETTIIIr COHIall TMIICH3USHBI allFaH
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Ke3JieH OacTar maiiaa O0JIbIII, 0J1 KAWTaphbII aJIbIHFAH, OHBIH KOJIJaHbLTY
Mep3iMi 6TKeH HeMece 3aH KYXKaTTapblHAa OCNTiICHTeH TIPTINIeH
KapaMmchl3 JIe TaHbUIFaH Ke3/e TOKTaThlIa bl. KoMMepusuibK emec
yUBIMIap YIIH apHAHBI KYKBIKKAOIIETTUTIr OCKITINTeH, SFHA 3aH/IbI
TYJIFa ©3iHIH JKapFBICHIHAA OCKITUITeH YX9HE >KapFBUIBIK MaKcarTap
MeEH MiHAETTepre KOJI JKETKi3yre MyMKIH/IIK OepeTiH KbI3MET TYPIIEPiH
FaHa JKy3ere achlpa anajisl [§].

3aHIBl TYJIFaHBIH OpraHAapblHA 3aHMEH YOKUIIIK OepiireH
HEMece KYphUITall KYKaTTapbIMEH 3aHIbl TYJIFaHbIH KbI3METTIK
MaceNeepiH MICNIyre >K9HE 3aHJbl TYJIFa aTbIHAH CO3 COWICHTIH
Jaya3pIMIbl agaMjap JKOHE 3aHJbl TYIFaHBIH YKbIMIBIK TONTApPbI
KaTajbl.

KP 3anap! TysiFanapAbH KYPbUIBIMBL KeJIECiiel TYp/ie CHITaTTayFa
OoJ1aabl:

1)3anapl TyIFaHel OacKapyAblH €H >KOFapfbl OpraHbl (Kbl
KMHAJIbIC HEMECE JKaJIFbI3 KYPBUITAHIIIBI, KATBICYILIBI);

2)aTKapylubl opraH (Keke-1apa HeMece Y KbIMIIBIK);

3)0akputay  opraHbl  (MBICANbl,  OaKbLIAY-PEBU3HSIIBIK

KOMUCCHSICHI, 1ITKI ayJTUT KbI3METI kKoHE T.0.).

3aHapl TYIFaHbl OHBIH KYPbUITAMIIBUIAPHI — KEKe TYJIFA, 3aHIbI
TYJIFa, YOKUIIK OepiireH MEeMIIEKeTTiK OpraHjaap Kypybl MYMKiH.
Keiibip 3anapl TyFanapAblH KyphUITaHIIbIIapsl TEK KaHa azaMarTap
(TOMBIK CEepiKTeCTIiK), all OacKajlapblHIa — TEK KaHa 3aHJIbl TYJIFaap
(acconmanusnap) 6omysl MyMKiH. KypburTaliibuiap—MymiKTiH MEHIITK
veci HeMece OHBIMEH YOKUIeTTIK OepiireH opraHjaap MeH TYJFaiap.
Kazipri xynne keiiOip 3aHabl TyrFamap Oip FaHa KYpbUITAWIIbIIAH
KYPBUTYBI MYMKiH (aKIIHOHEPJIK KOFaM, >KayalKepIIiuIiri MIeKTeyi
cepikrectik). KP AK 41 6aOprHa calikec 3aHIIbI TYJIFAHBIH KYPBUITAH
KY>KaTTapblHa KapFbl )KOHE KYPhUITal IAPTHI )KaTalbl.

KopeiTa kene, FO.I.bacua eHOeKkTepiHAETI 3aHABI TYJIFA YFBIMBI
MEeH OeNTUIepiH aHBIKTay OapbICHIHIA HAKTHI TY)KBIPBIMJIApD MEH
aHBIKTaMaJap/ibl KOPCETE OTHIPHII, KYH/bI CATbICTHIPMAaIbl TAJIAAYJIap
acaJlbl. BYJT TY>KBIpbIMIIap 63 Ke3eTiHe Il Toyesci3 MeMIIeKeTTIMI3IiH
a3aMaTThIK 3aHHAMaJIAPbIHBIH AYPHIC KAJIBINITACYbIHA ©3 YJIECIH Koca
OTBIPBIN, a3aMaTTBIK KYKBIKTBIH 3aHJbl TYJIFa TEOPHUSICBHIHBIH AYPHIC
KaJBIITACYbIHbIH ipreTtachlH Kaiafgsl. 90 >KpUlmapAblH OacklHOa
Ka3bUTFaH OyJ1 eHOeKTep, o1l KyHre JIeiiH eTe KYH/bI 00J1a OTHIPHI,
Kac FajIbIMIAp/bIH 13/1eHICTEpiHe 30p yJIec Kocya.
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HexoTopbie Bompochbl HAYKH TPaKIAHCKOT0 MpaBa
B Ka3axcrane

B nmanHO#t crathe OymyT pacCMOTPEHBI JHCCEPTAIldU  TIO
TPpaXXTaHCKOMY TIpaBy, 3allIWIICHHBIE Ka3aXCTAHCKUMH YYEHBIMHU.
M.T. MaceBuu mnepBasi U3 Ka3axCTaHCKMX HOPUCTOB — IIMBUIIMCTOB
3allMTHIA KaHAMAATCKylo auccepraunio B 1948 1. B Mockse
B MHctutyre mpaBa Axagemun Hayk CCCP nHa Ttemy: «lIpaBo
CcOOCTBEeHHOCTH JopeBoionmonHoro Kazaxcrama», a B 1966r
— JOKTOPCKYIO JHCCEPTalui0 B YPaAIbCKOM TOCYAapCTBEHHOM
YHHBEPCUTETE HA TEMY: «/0rOBOp MOCTaBKH U €T0 POJIb B YKPETUICHUH
X03pacderay.

XOTHUM OTMETHUTSH, uT0 3 HOA0ps 2019 r. Maprapura I 'eHpuxoBHA
MaceBud — «3acTyKEHHBIN AesATeNb HayKu Poccniickoit demepartnm
orMetmia cBoit 100 — ieTHUH clIaBHBIN FOOHIIEH.

[Tocne Anmva-ATel, MHCTHTYTA dHnocodun U mpaBa AKaIeMHH
Hayk Kazaxckoit CCP ona nmpopaboTtaia 6oiee 40 ner B T. MockBe B
WHCcTHTYTE 3aKOHOIATENhCTBA U CPABHUTEIHLHOTO MTPABOBEICHUS MTPH
IIpaButenncTBe Poccuiickoit ®eneparum [1].

Xouercd noxenars goporod Maprapute ['eHpuxoBHE 310pOBbS
U ellle pa3 3/I0POBbBs, CYACTHS U HOBBIX TBOPYECKHX YCIIEXOB!

B 1951r. B XapbKOBCKOM TIOCYAapCTBEHHOM IOPUANYECKOM
nHctuTyTe C.M. Meep3oH 3ammTiI KaHIUAATCKYIO OHCCEPTAINI0
— «IIpaBoBBle TIPOOIEMBI MPHOOpPETATEIBHON HaBHOCTH». B 1952
r. AWM. becnanoBa 3amuTwiia KaHIWJATCKYH) JUCCEpPTALUIO B
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MOCKOBCKOM TOCYapCTBEHHOM IOPHINYECKOM MHCTUTYTE HA TEMY:
«BO3HUKHOBEHHE JOTOBOPHBIX 0053aTENLCTB HA OCHOBE aKTOB
TTAHUPOBAHUSI.

IO.T'. bacuH 3amuTun KaHAMOATCKYIO aucceprauuio B 1954
r. B Mockse B UnctutyTe npaBa Akxanemnn Hayk CCCP Ha Temy:
«/loroBop nozpsaa mo KanuTaJIbHOMY CTPOUTEIBCTBY B COBETCKOM
FPKJAHCKOM TpaBe», a B 1964 T. HOKTOPCKYIO AUCCEPTaLHUIO
B JleHMHIpasCKOM TOCYZapCTBEHHOM YHHMBEPCUTETE Ha TEMY:
«I[IpobaeMbl COBETCKOTO KUIHUIHOTO IIPABay.

Crnenyet Ha3Bath kaHnuaaTckue nuccepranuu: b.B. [TokpoBckoro
«/loroBopHI IepeBO3KHU MACCAKUPOB U Oaraxka 1o )ejae3HbIM JOPOTram»
(1956r., XapbpKOBCKHH TOCYIapCTBEHHBIN IOPUIUIECKIA HHCTHTYT).

H.I'. Myp3una «IIpeqmoroBopHsiii apOUTpaxk MO COBETCKOMY
rpaxaanckomy mpaBy» (1963r., Uacturyt dunocodun u npaBa Axa-
nemun Hayk Kazaxckoit CCP).

K.H. HamenrenoB B 1965r. 3amuTi KaHAUJATCKYHO JUCCEPTa-
nuio B MHCTHTYTE rmmocodun u npaBa AkageMun Hayk Kazaxckoi
CCP Ha Temy: «lIpaBoBoe perynnpoBaHHE PpalMOHAIM3aTOPCKHUX
npenoxkennit (Ha warepuanax Kaszaxckoit CCP)”, a B 1982r.
JIOKTOPCKYI0 auccepTauuio B MockBe Bo BcecorozHOM 3a04HOM
IOPUINYECKOM HHCTUTYTE Ha TeMY «AOCOMIOTHBIE U OTHOCUTEIIbHBIE
n300peTaTeabCKUe IPAaBOOTHOILICHUSY.

ITo Teme «KpenuTHble mpaBooTHOmEHHs Konxo30B B CCCP»
3aUTHI  JTOKTOPCKyro — mucceprammio  A.T.Ameynos (1971r.,
WnctutyT rocynapcrsa u npasa AH CCCP).

Hucceprauuun M.K. CyneliMeHOBa MOCBAILLEHBI CIEAYIOIINM
TeMaM: KaHauaaTckasi—«OTBETCTBEHHOCTH 33 TPOCPOUKY HCITOTHEHMS
JOTOBOPHOTO 0053aTENBCTBA 0 COBETCKOMY I'PaKJAHCKOMY IIPAaBY»
(1966r., MuctutyTt rocynapcrsa u npaBa AH CCCP), nokropckas —
«CTpyKType IOTrOBOPHBIX CBA3€il B HapogHoM xossiictee CCCP»
(1980 r., XapbKOBCKUI1 TOCYAapCTBEHHBIN OPUANYECKUNA HHCTUTYT).

I'N. TyneyranmueB B 1966 r. 3amuTUiI KaHIUOATCKYIO JAMC-
ceprauvio B Ka3axCkoM TrocylapCTBEHHOM YHHBEpPCHTETE Ha
Temy: «lIpaBoBoe peryaupoBaHHEe IOTOBOPHBIX OTHOIIGHHH 10
MEPEBO3KE I'Py30B aBTOMOOMJIBHBIM TPAaHCIOPTOM (IO MaTepHaiam
Kazaxckoit CCP)». V.K. xcaHoB B 1966 T. 3aIIUTHII KaHIUAATCKYIO
oucceprannio B KasaxckoM rocyJapCcTBEHHOM YHUBEPCUTETE Ha
TeMy: «ABTOpPCKHE IOrOBOPHI Ha MPOHM3BENCHHUS H300pa3UTEIHHOTO
HCKYCCTBa». 3amuTa KaHauaatckol aucceprauuun A.I'. duaeHko
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npouuta B 1971 r. B Kazaxckom rocyjapcTBEeHHOM YHHBEPCUTETE HA
Temy: «['pakgaHCcKo — TpaBOBBIe (OPMBI OOPHOBI C HAPYIICHUSIMH
XO35UCTBEHHBIX JOTrOBOPOB», a B 1985 r. pmokrtopckas — B
XapbKOBCKOM TOCYAapCTBEHHOM OPUAMYECKOM MHCTUTYTE HA TEMY:
«["paxkmaHCKO-TIpaBOBBIE MPOOJIEMBI ONEPATUBHO — XO3SIHCTBEHHON
CaMOCTOSITETTHHOCTH CTPOUTENEHBIX OPTaHU3aIHi.

B cBa3u ¢ orcyrctBuem ¢ kxoHmna 70-x romoB B Kaszaxcrane
CHEIMATU3NPOBAHHOTO YYEHOTO COBETa IO 3alluTe IrccepTauid
no crnenuanpHOCTH: 12.00.03. (TpaxkmaHckoe TpaBo; Tpa)TaHCKUN
MpoIecc; CeMeHOe TMpaBo; MeEXIyHApOIHOE YaCTHOE TIPaBo),
Ka3aXCTaHCKHE IMBWJIMCTBI TI0 OSTOW HAYYHOH CIEIHAILHOCTH
3alUIIaa TUCCepTAlli B IEHTPAIBHBIX OPUANYECKHX BYy3aX
osBmiero CCCP, Tam, The CyIIiecTBOBAIM CHEIHATU3UPOBAHHBIC
Y4eHBIE COBETHI.

Hamnpumep, T.P. KemxeraeB B 1978r. 3aiuTui KaHAUJATCKYIO
quccepTaniio B MOCKOBCKOM HHCTHUTYTE HAPOJHOTO XO3SiCTBa Ha
Temy: «OCHOBaHHS BO3MEILEHUS BpeAa, MPUYMHEHHOTO 3I0POBBIO
pabourx W CIIy’KalluX Ha MPEANpPUATHSIX C BPEAHBIMH M OMACHBIMHU
YCIIOBUSIMH Tpyna (Ha Marepuanax yTOJNBHOW TMPOMBIIIICHHOCTH
Kazaxckoit CCP), A.C. Muxanmes B 1980r. B CapaToBCcKOM
roCy/IapCTBEHHOM IOPUIMYECKOM MHCTUTYTE Ha TeMy: «[ paxmaHcko-
MIPaBOBEIE BOMPOCH! (Y HHAHCHPOBAHUS KAITUTATLHOT'O CTPOUTEIECTBAY,
I"'T.OcunoBa — kaunUOATCKYy1O Aucceprauuto B 1980r.

BenopycckoM rocyaapCTBEHHOM YHHBEPCHUTETE Ha TeEMY:
«Teoperndeckre BOMPOCH UCTOPHH HAYKU COBETCKOTO TPAKJAHCKOTO
npasa», ¥.M. Ctamkyinos B 1982r. B CBepATIOBCKOM IrOCYJapCTBEHHOM
IOPUINYECKOM HHCTUTYTE Ha TeMY: «I paXk1aHCKO-TIpaBOBBIE CPEICTBA
o0OecriedeHusi CTPOUTEIhCTBA MPOSKTHO-CMETHOW JOKYMEHTAIHen,
Pb. JocanoBa B 1983r. B CapaToBCKOM rocyapCTBEHHOM HOpUANYE-
CKOM MHCTUTYTE Ha TEMY: «3allUTa KOHCTUTYIUOHHOI'O IPaBa rpaXk1aH
CCCP Ha xunuuie Ha 3Tane MpPeAoCTaBICHUS JKUIbIX MOMELIECHUIN,
K.C. MaynenoB B 1983r. B XapbKOBCKOM TOCYAApCTBEHHOM IOpH-
JUYEeCKOM HWHCTUTYTe Ha TeMmy: «lIpaBoBoe obecriedeHHne KadecTBa
CTPOUTENBCTBA (TPa’kAaHCKO-NIPaBOBOH acmekT)», M.K. YMypkynos
B 1984 r. B MOCKOBCKOM rOCyIapCTBEHHOM YHUBEPCUTETE HA TEMY:
«Ocy1iecTBiIeHNE U 3all1Ta MpaBa 00IIel COOCTBEHHOCTH.

N.Y. XKanaiimapoB B 1984 r. 3amuTuin KaHIWJOATCKYHO AMC-
cepraimio B MOCKOBCKOM HWHCTHTYT€ HApOJHOTO XO3SiCTBa Ha
temy: «[IpaBoBoe perynmpoBaHHE BBICEICHUS C IPEIOCTABICHHEM
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JPYTOro HJIOr0 MOMEIEHHS [0 COBETCKOMY >KIIHMLIHOMY IpPaBy»,
a B 1995 r. JOKTOPCKYIO JUCCEPTALUI0 B UHCTUTYTE TOCyAapcTBa U
npaBa HammonaneHoit Axkanemun Hayk PecnyOmukm Kazaxcran Ha
TeMy: «OCyLIECTBIEHHE MpaBa TOCYAapCTBEHHOH COOCTBEHHOCTH
IOPUINYECKUM JTULIOM.

B.A. XKakenoB B 1984r. 3a1UTUII KaHOAUAATCKYIO AUCCEPTALUIO
B MHCTHUTYTe rocyjapcTBa u npasa Axkagemun Hayk CCCP Ha Temy:
«JIlnuHble HEMMYIIECTBEHHbIE IPaBa B COBETCKOM TI'PAXKAAHCKOM
3aKOHOJATENbCTBE M MX colualnbHoe 3HadeHuey», [.C. Jlemmno-
Ba B 1985 r. B CapaTOBCKOM TOCYyJapCTBEHHOM IOPHANYECKOM
WHCTUTYTe Ha TeMmy: «['paskgaHCKO-paBOBBIE BONPOCHI BEICHHS
JIUYHOTO TIOJICOOHOTO X03siicTBa rpaxkaan», H.P. Becenbckas B 1985
r. B XapbKOBCKOM TOCYJapCTBEHHOM IOPHIMYECKOM HHCTHTYTE Ha
TeMy: «JlOrOBOPHO-XO3SHCTBEHHBIE CBSI3H C Y4aCTHEM OpraHH3aLuil
norpedurenpckoit kooneparum», T.E. Kayneipos B 1986 r. B Tomckom
rOCYJapCTBEHHOM YHUBEPCUTETE Ha TeMy: «l'pakIaHCKO-IpaBOBBIE
OINIEpaTHBHBIE CAaHKIMM B XO34HCTBEHHBIX OTHowEeHUAX», H.b. T'pu-
naeBa B 1986 r. B ToMckOoM rocyaapCTBEHHOM YHHUBEPCUTETE Ha
temy: «IIpaBoBoe MOJOXKEHHE IMOKYyNaTeNsl B JOTOBOPE MOCTABKH
MPOAYKIMK MPOU3BOACTBEHHO-TEXHUUYECKOTO Ha3HAYEHHs», A.Y.
[Takuposa B 1989 r. B ToMCKOM rocy1apCTBEHHOM YHUBEPCUTETE Ha
temy: «IIpaBoBoii pexkUM BeIOMCTBEHHOTO KHUIHITHOTO (PoHIaY.

Jums B 1989 r. B KazaxckoM rocyjapcTBEHHOM YHUBEPCUTETE
ObUl cO34aH CHEHMAIM3UPOBAHHBIN YYEHBIM COBET MO 3alluTe
KaHAMJATCKUX AMCCEPTalXi 1O rPpa)kIaHCKO-PaBOBON HayKe.

B sTOoM coBete 3amumiensl kangupatckue auccepramuu: T.I1.
Nocudumu B 1989 r. Ha Temy: «IIpaBoBOE perynupoBaHUe MOAPSAHBIX
OTHOUICHUWI MO KalWTaJIbHOMY PEMOHTY MPOU3BOICTBEHHOTO
obopynoBanusi»; K.B.Mykamea B 1990 r. Ha Temy: «IIpaBo
MOJIb30BAaHUS JKWIBIMU HOMEIIECHUAMH B JOMax roCyIapCTBEHHOTO
1 001IecTBeHHOTO XuuiHoro Gouaa»; O.U. Yernnora B 1990 . Ha
TeMy: «MeXaHU3M Tpa)kIaHCKO-TPaBOBBIX CAHKIUH B KaITUTaJIbHOM
ctpoutenscTBey; K.M. UnbscoBa B 1990 r. Ha Temy: «CTpyKTypa
JOTOBOPHBIX CBsA3€H B arponpoMsliieHHoM koMiekce CCCPy».

C 1994 r. cneuuanu3upOBAHHBIA YYEHBIH COBET MO 3allUTE
KaHAMJOATCKUX U JOKTOPCKUX AUCCEPTALUH IO IPaXK IaHCKO-TIPAaBOBBIM
HayKaM CO3J1aeTcsl B MHCTUTYTE rOCYJapcTBa U MpaBa AKaJeMHUU HayK
Pecny6nuku Kazaxcran, rae 3aliuTiiId KaHAUOATCKUE TUCCEPTALIIH:
I''A. AnuxanoBa B 1994r. Ha TeMy: «JlOroBOpHBIE OTHOLIEHUS IO
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3arOTOBKE BTOPUYHBIX YEPHBIX MeTaioBy»; P.A. MameroBa B 1995 r.
Ha Temy: «lIpaBoBoil pexum HMyIIECTBa T'OCYJapCTBEHHBIX
npennpustuii»y; ®.C. Kaparycos B 1995 r. Ha Temy: «llpaBoBoii
pexuM 1ieHHbIX Oymar B PecrryOmmke Kazaxcrany; 111.0K. Tammyxam-
OeroBa B 1995 r. Ha Temy: «IIpaBoBo€ MoNIOKEHNE FOPUIUTIESCKUX JIUIT
KaK CyObEKTOB BHEIIIHEAKOHOMUYECKOH AeaTesbHOCTH B PecyOmnke
Kazaxctan»; N.B. PomankoBa B 1996 r. Ha Temy: «IIpaBoBoe
pEeryIUpOBaHuE TNPEeNNPUHUMATEIECKOW JESATENbHOCTH TpaXaaH
B PecnyOmmke Kazaxcram»; I.J]. AxmamueBa B 1996 1. Ha Temy:
«IIpaBoBoe perynupoBaHue BHEIIHESKOHOMHUYECKHX KOHTPAKTOB B
PecrryOnmke Kazaxcrany.

C 1997 r. cnenuanu3upOBAHHBIA YYEHBIH COBET MO 3alUTE
KaHAWJAATCKUX M JOKTOPCKHX JHUCCEpTalMid IO IpakJaHCKO-
NpaBOBBIM HayKaM I[Iepeco3fgaeTcsi Ha Oas3e ObIBILEro coBeTa B
KazaxckoM rocynapcTBEHHOM IOPHIMYECKOM YHHBEPCHUTETE, T
3amuTuan kanaunarckue aucceprauuu: E.b. Ocunos B 1997 r. Ha
TeMy «I pakgaHCKO-TIpaBOBbIC JOTOBOPHI € ydacTueM OaHkoBy; M.IT.
I'peminukoB B 1997 r. Ha Temy: «IloHATHE IOPUAUYECKOrO JIMLA B
rpaKJIaHCKOM IpaBe U 3akoHoAatenbcTBe»; Hryen Txanp J{pik B 1998
r. Ha Temy: «[IpaBoBoe perynupoBaHue CO3AaHUSI U AEATEIBHOCTH
aKLIMOHEpHBIX KoMnanuii Bo BeetHame»; By Kyanr B 1998 1. na Temy:
«IIpaBoBoe perynupoBaHHe CO3IaHUS U AEATEIBHOCTH COBMECTHBIX
npennpuatuii Bo BeerHame»; JK.K. Cyremrenosa B 1998 r. Ha
temy: «IIpaBoBoii pexum mnpodcoro3Hoil codctBeHHOCTHY; A. C.
Tyneyos B 1998 r. Ha TeMy: «/]oroBop 1OBEPUTEIHLHOIO YIPABICHUS
umyiiectsom»; K.T. butemupos B 1998 1. Ha temy: «IllarpiH koHE
OpTa KOCIMKEPIIKTiH KYKBIKTHIK Herizaepi»; M.C. YaknaeB B 1998
r. Ha Temy: «[IpaBoBoe perynupoBaHHEe AEATEIBHOCTH TOBapHBIX
oupx B Pecniyonmke Kazaxcran»; C. B. Cxkpsi6un B 1999 1. Ha Temy:
«I'paxaaHcko-1paBoBbIe MPOOIEMBI TOHATHUS BELTHOTO mpaBay; M.C.
Taumona B 1999 1. Ha Temy: «l'apaHTHUX MHOCTPAHHBIM MHBECTOPAM
o 3akoHoaTenbeTBy PecryOnmku Kazaxcrany; T.T. Kupeesa B 1999
r. Ha TeMmy: «TeopeTHKO-IpaKTHUECKHE aCHEeKThl BEIHO-IPaBOBOM
3aLIUTHI IpaBa COOCTBEHHOCTH M MHBIX BELIHBIX mpasy»; [.A. XKaiinun
B 1999r. Ha Temy: «I'paxaaHcKo-IIpaBOBasi OTBETCTBEHHOCTD 3a BPE,
MPUYUHEHHBIN MPECTYIUIGHHEM NpoTHB JTaHOCTH»; JI.B. JlyOsruna
B 1999 r. na Ttemy: «['paxkaaHCKO-IPaBOBOE pEryJIUPOBAHUE
BeKcenpHOro obpamienns B Peciyonuke Kazaxcran»; A.H. Huszosa
B 1999 r. Ha TeMy: «I'pakIaHCKO-IIPAaBOBOE PETYIUPOBAHUE JTUUHBIX
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HEUMYIIIECTBEHHbIX OTHOIIeHnH B KoIpreickoit PecryOmmkey;
K.b. Bepuk B 1999 r. Ha Temy: «I pakgaHCKO-TIpaBOBBIE MPOOIEMBI
TpaHCIIJIaHTALlMM OpPraHoOB W TKaHel uenoBeka»; H.C. Anensmun
B 1999 r. Ha TeMy: «JlOrOBOpHBIE OTHOIICHUS IO ABTONEPEBO3KE
IPy30B U UX NPABOBOE PETYJIUPOBAHUE B YCJOBUSX COBPEMEHHOMN
skoHOMUKW»; C.M. KnuMkuH B 1999r. Ha temy: «IIpaBoBoe nosoxkeHne
MIPOM3BOJCTBEHHOI0 KOOTIEpaTHBa 0 3aKOHOAATeNbCTBY PecryOnnku
Kazaxcran»; A.T. XKycynos B 2001 r. Ha Temy: «lcnpaButenbHbie
YUPEKACHUSI U MPEIIPUSTHS YTOJOBHO-UCTIONHUTEIBHON CHCTEMBI
MBJI PK kak cyObexThl rpaxiaanckoro mpasay; A.C. [xakuiie
B 2001 r. Ha Temy: «[IpaBoBO€ peryaupoBaHHE WHBECTULIHMOHHOM
JeSITEeIbHOCTH Ha PBIHKE LIEHHBIX OyMar (MeXIyHapoHbIC IPaBOBbIC
acniexTsl)»; M. T. banken B 2001 r. Ha remy: «IIpaBoBoe perynupoBanme
0aHKpPOTCTBAa MHAWBHYaTbHBIX NpennpuanMatenein»; K.E. beiicem-
oun B 2001 . Ha Temy: «IIpaBa aBTOpOB NPOM3BEACHUI: TTPOOIEMBI
TEOpUHM M 3aKoHozaTenbcTBa PecnyOnukm Kaszaxcran»; E.Y. Ux-
caHoB B 2001 1. Ha Temy: «ABTOpPCKOE TPaBO KaK CyOBEKTHBHOE
rpaXJaHCKoe MPaBo 10 3aKoHoaTenbcTBY Pecnyonuku Kazaxcrany;
E.b. Kycyno B 2001 r. Ha temy: «lIpaBoBoe perymupoBanue
Hezaporonb3oBanus B PecnyOnmmke Kazaxcram»; @.K. lakupoB B
2001 . Ha Temy: « AKTyaJbHBIE POOIEMBI 3aIUTHI TIPAB aKIHOHEPOB
1o 3akoHoAaTenscTBY PecnyOinku Kazaxcran» u npyrue.

B nmanpHeiimeM XOTenoCh OBl OCTAaHOBHUTBHCS Ha JOKTOPCKHX
JHCCepTalMsAX, 3alIMUICHHBIX B PecnyOnmuke Mo TIpaXIaHCKOMY
npaBy a0 2010 r. [2]: T.E. KayasipoB «I'pakaaHCKO-IpaBoBast
OXpaHa OOBEKTOB NPOMBILUICHHOH coOcTBeHHOCTH B PecmyOnmke
Kazaxcran» (2002 r.), ®.C. Kaparycos «llenHble Oymaru U ACHBIH
B cucTeMe 00BeKTOB rpaxkaaHckux mpas» (2002 r.), K.M. Unescosa
«[IpaBoBOli pPEeKUM HEIBMKMMOIO MMYIIECTBA: MPOOJIEMBl TEOPHUU
n npaktukm» (2005 1), C.II. Mopos «Teopernueckue npoOieMsbl
WHBECTHUIIMOHHOTO TpaBa (TpaXkIaHCKO-TIPaBoBOl acmekT)» (2005 1),
N.B. AmupxaHoBa «I pakmaHCKO-TTpaBOBOE oOecrieueHue HHTEPECOB
npennpuanMatenei» (2005 1), T.T. IlukteibaeB «J/lenukTHbIC
00s13aTenbCcTBa IO 3aKOHOIaTeNbCTBY Pecnyommku Kazaxcram» (2007
r.), b.A. XKannap6ex «OcoOeHHOCTH OpayHO — CEMEHHBIX OTHOIICHHUH
B Pecrrybnmke Kazaxcram» (2010 1), I'A. AnmxanoBa «lIpaBo Ha
o0Iiee MMYIIECTBO 1O 3aKOHOAATesbCTBY PecnyOnmkn Kaszaxcran»
(2010 1), I'b. McnaeBa «/loroBop B MeX/yHapOIHOM YaCTHOM TIpaBe:
KOJUTM3UOHHBIE TpodieMb» (2010 r).
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CuuTaeM BaXXKHBIM OTMETUTh, YTO MOCJE MPUHATHS BCEHAPOAHBIM
ronocoBannem Koncrurymmii Kasaxcrana 1993 1. u 1995 r., oOmiee
HaNpaBJIeHHEe B pPa3BUTHA COBPEMEHHOTO TPAKIAHCKOTO TIpaBa
pecnyOiku ObLTO 00YCIOBICHO KaueCTBEHHO HOBBIMHU COIMAIHHO-
SKOHOMHUYECKHUMH OTHOIICHHSMH B JKU3HM OOIIECTBA, IMEPEXO0JIOM
CTpaHbl K PBIHOYHOH DKOHOMHKE U BXOxjaeHWeM Kazaxcrana
B MEXKIYHapOIHYIO JKOHOMHYECKYID H TIPAaBOBYIKO CHCTEMBI
MIPOMBIIIUIEHHO Pa3BUTHIX TOCYAapPCTB MUPA.

B 3TOT Mepuon ogHUM W3 OCHOBHBIX HANpAaBICHUN B HAYYHBIX
WCCIIEJIOBAaHUAX Ka3aXCTAHCKUX IMBIIIUCTOB B 90-€ ToJIbI IPOIILIIOrO
BeKa CTaja pa3paboTka TpoOjeM MpaBa COOCTBEHHOCTH, BKITFOYAs
MpaBO  YacTHOW  COOCTBEHHOCTH, JOTOBOPHBIX  OTHOIIEHH,
00513aTeIHLCTBEHHOTO TpaBa.

OCHOBHBIM HalpaBJICHUEM Pa3BUTHS HMBUIUCTUKY B Kazaxcrane
B 3TOT MEPHUO/I CTalla pa3paboTKa rpaTaHCKO-TIPABOBBIX HHCTHTYTOB
PBIHOYHOTO XapaKTepa.

OnyONMKOBaHO B3HAYUTEIBHOE YHCIO paboT, TOCBSAIIECHHBIX
OOIIMM TOJIOKEHUSM TPAXKAAHCKOTO TIpaBa, MpaBy COOCTBEHHOCTH,
OTJICNIBHBIM BHJAM TPaXKIaHCKO-TIPABOBBIX JIOTOBOPOB, MPABOBOMY
perynupoBaHuto HedTeOU3HECA M HEAPOTIOIh30BAHUS B PECITyOIHKe
U IPYTUM HHCTUTYTaM IPa)KIaHCKOTO TIpaBa.

CHnHcoK HCIOJb30BAHHBIX HCTOYHUKOB:

1) https://izak.ru/institute/events/k-100-letiyu-professora-m-g-masevich/. Jlara mnpocmorpa
20 despans 2023 r.;

2) IlepeueHb KaHAUAATCKUX U JOKTOPCKHX AUCCEPTALUH, 3AIIUINIEHHBIX MO IPaXKIaHCKOMY
npaBy B Kaszaxcrane 1o 2010 r. cMorpute: AHHOTAlMU aBTOpedepaToB KaHIUIATCKUX
M JIOKTOPCKMX AMCCepTauuii, AOKTopoB ¢uiocopun PhD mno ropuauyeckum Haykam,
3alMIIeHHBIX B nepuon ¢ 1992 — 2010 r.r. / Oteer. pen. A.A.Canumrepeit. U3nanue 3
nepepad. u gom. Tom 1. — Anmarsr. 2012. C. 414; Tom 2. — Anmarsr. 2012. C.386; bubnuo-
rpadu4ecKuii CripaBOYHUK IUCCEPTALM Ha COMCKaHue yueHoii crenenn PHD, kannunara
(nokropa) ropunuueckux Hayk (1992-2010 rr.) / MBJ] PK, Anmar. akan.; nox pen. T. A.
Kynubaea. — Anmatsl : Anvat. akan. MBJL PK, 2011. — 234 c.
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M. Gutbrod

Cryptomarkets, Corporate Law and Regulation and Related
Theory

Newly emerging systems (also “Emerging Systems”), frequently
also summarized under the terms “blockchain” or “cryptocurrencies”,
among other characteristics and as further exemplified in this article,
appear to themselves determine organizational principles that would
otherwise be set out in laws and similar mandatory rules. In using their
own rules, Emerging Systems seem to be frequently specifically avoid
corporate forms and the rules established for the corporate forms. This
article in a very general form puts forward a theory on how complete
such self-determined legal systems are. In doing so, it takes inspiration
in a reading of Yuri G. Basin’s works in that Basin seems to have
used his understanding of concrete situations to draw conclusions with
the aid of established terms. The parallel I see is, without wanting
to claim that any of the Emerging Systems is reliable for the long-
term, in the amount of resources Emerging Systems have attracted,
including intellectual resources and resources for the so-called mining
from people or machines in countries throughout the CIS.

In touching many phenomena briefly and mostly citing recent,
randomly collected press articles, older own writings or even simple
correspondence on social networks such as twitter, my intention is
to illustrate and encourage thinking as likely to be of interest during
a development of the Emerging Systems and their interaction with
various regulators that is likely to be lively.

1. Ability to Act

The term “smart contract”, which refers to a key element in
the functioning of the Emerging Systems, seems to refer back to a
formation of will equivalent to what the Civil Codes will require
for contracts. In contrast, when the content of smart contracts is
described, something reminding a mathematical formula is used. Then
the operation of smart is explained, terms tend to remind of what is
typical for the formation of contracts [Anonymous 2, Immunefi]. In
contrast, when smart contracts are entered into, the formation of a will
similar to traditional contracts most likely is an exception rather than
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a rule. In addition, the counterparty of the smart contract may well be
less clear than in other contexts. The focus of the party acting will be
on getting into the same technical complex that is known as Emerging
System, and the links of this Emerging System to any natural or
physical person may not be clear. Importantly, the description of the
Emerging System may be less tied to the very Emerging System than
marketing is [see the legal arguments in a relevant court case cited
by Morya]. Also, as exemplified by the emergence of the so called
“staking as a service”, outsourcing of parts of the technical process
involved in an Emerging System, a multitude of counterparties could
be acting. Creating of the value in a context also referred to as “staking
as a service”. Finally, also in the context of other modern phenomena,
for instance what is linked to the platform economy, the role of the
will as such has changed [Gutbrod 2023].

Given that smart contracts are also likely to be the means to enter
into the world of the Emerging Systems, and that the entry of such
Emerging Systems is the moment in which the regulatory demands
typically referred to as anti-money laundering apply, there is a need to
balance the obligation of privates and the regulator to review adequacy
of those joining [Gutbrod 2006, 138], the qualification of investors, is
to be accepted also known under the term qualified investor becomes
new angles and presupposes real review of abilities.

2. Aporia Of Self-Regulation As Compared to Regulation

In the comparatively short time of their existence, in the context
of Emerging Systems a large number of activities has taken place that,
if undertaken by corporations, would rank amongst the most complex
types of transactions. Some of the most well-known Emerging
Systems, Bitcoin and Etherium, have undergone so called forks,
which, if undertaken for corporations, are similar to one of the most
sophisticated corporate actions, namely split offs [Cryptopedia for
Etherium and Etherium Classic, Peters for Bitcoin]. In implementing
forks, the function that legislation would have had for corporate split-
offs appears to have fully been replaced by technology. In particular,
the ability to obtain access to the Emerging System under potentially
changed conditions, has apparently satisfactorily dealt with what
would be referred to as shareholders rights in a corporate world.
Indeed, Emerging Systems appear to be able to automatically check

122



new entrants, possibly imposing liability on participants for allowing
entries [Cointelegraph]. Also, it seems that ongoing functioning of
the technology the Emerging Systems rely upon ensures what in a
corporate world would be understood the continuation of the corporate
purpose [Anonymous 3].

Also, it appears possible to grant very substantial credit under
the name of flash loans to ensure liquidity of the market, apparently
using the functionality of the system to reverse the credit given [Faife]
and mechanisms known in the derivatives context as “netting” [Iron
Bank].

Risks involved with the return of funds seem characteristic for
issues Emerging Systems face. The structure of the mentioned risks
resembles what has been known for a long time in the legal context,
with a characteristic deviation being the little time of the occurrence
of events in the context of Emerging Systems and what I would refer
to as partial anonymity of actors.

For instance, prices for taking and returning credit have been
influence so that the credit decreased [Srivastav], timing of what in
a corporate world would have been shareholders meeting has been
shortened so that intervention in a transaction that could not be
reversed turned impossible [Faife] or various seemingly unrelated
but suspicious addresses acting coordinating [ShadowFi]. Even
events that seemed unwelcome to those taking the position of the
organizer of the Emerging System and the market at large has not
prevented further substantial action that reminds of sophisticated
venture capital transactions to occur [Beanstalk Farms], include some
of the sophisticated corporate action alluded to above and allowing
the Emerging System to, at least for some time, successfully continue
[Leising, Cryptopedia].

For a market to be reliable, taking the parameters of existing
financial markets into account, it would also need to include protection
against insider trading and market manipulation. Technically,
however, workable protection does seem quite difficult to achieve
and has therefore apparently only been implemented late in major
jurisdictions [Gutbrod 2018, page 20f, in particular at footnote 202 and
203], appears to, despite the partial transparency Emerging Systems
have, be difficult to achieve for Emerging Systems given their partial
anonymity and flexibility, and appears not to be well known in the
crypto space [Ballas/Gutbrod].
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For a long time, the expectation has been that Emerging Systems
would be tied to the outside reality, and that thereby efficiencies are
being created. For instance, supply chains could be replicated on an
ongoing basis by the Emerging Systems with the most diverse players
potentially being able to operate the systems and their reliability being
monitored online. Technical and conceptual issues however seem to be
delaying the mentioned link to what could be referred to as real world.
Tellingly, the current link of the crypto currencies issued by Emerging
Systems is with other currencies, in particular Central Bank currencies
[Hamilton, van Steenis], and sometimes, for instance in Art. 139.1
Section 1 Sentence 2 Russian Civil Code, the link to such currencies
is believed to be a question of the very system. In contrast, practice has
shown uncertainty of auditors [Sigalos/Rooney], unclear publication
patterns with the withdrawal not being published in a manner similar
to the issuance as well as third party providers disclosing apparently
technically generated information online [Bitcoin Insider].

The very purpose of Central Banks exploring Emerging Systems
as an addition to current currencies illustrates a conceptual problem
that also arises with other of the Emerging Systems, namely that
certain rules may be circumvented. That could be political sanctions
[Kuzmichenko], in the case of the many Central Banks Systems [see
Hamilton with the US example, van Steenis with an overview] it would
be function of banks to take credit decision and perform monitoring
could be streamlined [see ECB alluding to “direct access to finance]
but also circumvented by Emerging Systems.

3. Emerging Regulation

The magnitude of damage caused by events that have not been
broadly anticipated, such events having a manyfold profile [Qian], but
also consequences for retail investors [Redman], beneficiaries such
as North Korea being referred to as systematically making and hiding
profits [Browne] and not overly transparent actors like China having
predominant influence [Otieno] strongly suggest action, in particular
additional regulation.

At the same time, the difficulty to adequately regulate is not only
linked to the technical specificity of the Emerging Systems. Namely,
interaction among the Emerging Systems appears to be so seamless that
one element, if no more available, can easily be replaced by another
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one without the extent of replacement becoming visible. For instance,
an immediate reaction to one cryptocurrency being prohibited has
been the expectation that another similar one takes its place [Lange].
Also, it may be become even more difficult than typical for traditional
systems to confirm that an actor bears civil or criminal liability given
that organizer of the Emerging System seems to frequently be open
to settle with the actor [Carpenter, Faife]. Obviously, dealing with
Emerging Systems will be complicated by what was referred to as
partial anonymity in the above.

At the same time, most likely Emerging Systems will be interested
in making use of whatever element of approval by the regulator is
available [such an interest is most likely the background of what
Morrow and Wagner describe]. Also, what has been referred to as
partial anonymity above has also involved a very prominent role of
some. In particular, the bankruptcy of companies that have worked with
Emerging Systems is being traced back to individuals, in particular
detailed reports on Sam Bank-Fried (FTX) and Alex Mashinsky
(Celsius) are easy to find. As a general note, even more than the world
of tech-giants for whom names like Gates, Jobbs, Bezos come to mind,
the world of the Emerging Systems appears to be linked to individuals
such as Buterin, individuals make themselves known with a view to
deal with a crisis [Weintraub in the case of Beanstalk, see Faife] and
continue to attract prominent attention [Schillinger for the controlling
person of Binance]. Interestingly, even more remote problems such as
those linked to North Korea can be traced to individuals [Stewart]. In
addition, in bankruptcy proceedings there is a threat of encompassing
disclosure, including lifting anonymity if it was part of the very system
[McCurdy]. Not least, the entry point into the world of Emerging
Systems seems comparatively easy to regulate, with banks frequently
being forced to or themselves deciding to limit access to the world
of Emerging Systems [Liao, Durden]. Finally, in the context of the
ongoing bankruptcies, the flexibility and the litigiousness of the US
legal system under which they are taking place, standards for vicarious
liability for instance of those that have promoted Emerging Systems
may develop.

To be sure, when reacting to Emerging Systems, regulation tends
to follow existing patterns. Most characteristically, the enforcement
by the SEC in the beginning of 2022 seems to have a focus on
security regulation [McCurdy]. The discussion of the Howey test as

125



being relevant in this context [Kim] seems to extend the scope of
supervision to an extent that could also comprise a simple purchase
with the expectation to sell back to the seller. This seems to potentially
affect the more technical part of Emerging Systems, also referred to as
mining. Attempts to regulate mining in China [Sigalos] and proposed
in Russia [Tassev]. At the same time, should they lead to relocation of
mining business, the residence of the very technical innovation that is
being hoped for is called into question [FGG]. Also, the access point
to entering into a system, namely the broadly promoted [Cryptonews]
VPN could be dealt with, in particular participation of Emerging
Systems limited [Gutbrod-Twitter]. A common and overwhelming
element of all this is the prosecution of contradiction, also referred to
as fraud, against “bizarre” statements [Morya] or even depictions (in
this case: emojis) causing a misleading impression [Patrice].

4. A Flexible Taxonomy

Clearly, whilst there seems to be broad agreement about the
regulations required [Oi], a functional approach to regulation and
the need for the regulator being at the level of the market have been
argued for [Gutbrod 2019, p. 20], taking the dynamics alluded to above
additions are required. Indeed, whilst corporate law has developed in
the last decades, some summarizing attention might help. As a small
evidence for a theory that obviously requires much more support,
when referring to a dispute about theories, it concluded those theories
had little relevance, and the conclusion [Gernhuber, p. 52] that no
theory exists for what is a steady treatment of invalid partnership
agreements that is aligned with the treatment of legal issues with
corporate decisions, is undisputed.

I believe that the balance of the elements of regulations that are
not in dispute should be assessed and disclosed, in particular using
the self-regulating elements discussed in the above. As an example,
the statements of persons can be reviewed for fraud, and therefore it
can become relevant in how far Emerging Systems are surrounded
by people that, given their residence, can be held liable. Also, the
assessment could take into account the likelihood of using systems
and independent players as cross check, and need to be complete when
attracting clients in a marketing context. Such a balance, the elements
of a potential taxonomy has been set out when recommending the

126



introduction of new law [Gutbrod 2006, p. 73ss; Schramm, passim].
Further to the earlier explanations, no direct analogy to corporate law
1s intended, but rather the use as a distant model.
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C.P. Epmyxamemosa

1O.I'. bacuHHiH a3aMaTTBIK KYKBIKTBIK MaMiJiesnep
TYPAaJibl Heri3ri 0i TY:KbIPbIMIAPBI

FO.I". BacunHiH ecimi 3aHrepiiep OpTachlHAa OHBII TYPBII OPBIH
aJiFaH eciM. OpuHe 3aH (aKyJIbETIiHEe OKyFa TYCIII, 3aHrep 00J1aMbI3 JIeT
KHeJI IIaHbIpaK TaOaJJIBIPFbIH aTTaraH Ke3JieH, KyHl OyriHre jeiiH
a3aMaTTBIK KYKBIK FBUIBIMBIHBIH KbIP-CHIPBIH OiIyre HTepMeliereH
FBUIBIMU €HOEKTEp FaJILIMHBIH 631 eJice JIe, XaThl eJIMEH/Ii JIereHHIH
aliFarbl.

Men OyriH a3aMaTTBIK KYKBIK FBUIBIMBIHIAFBI MOMiJIeJiep
MOCEJICCIH JKOHE OHBIH KYKBIKTBIK PETTEITy MOCEIIEIePiH KapacThIpyFa
Heri3 peringe H0.I'.bacuHHIH OCBI TaKBIPBINTAFbI FHUIBIMUA CHOCKTEPI
HETI31HJe KapacThIpyabl XeH caHaipiM. Kasakcran PecmyOimkacer
A3zaMaTTBhIK KOZeKciHiH 147-0a0biHa colikec azaMaTTap MEH 3aHIbI
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TYJIFANIap/bIH a3aMaTTHIK KYKBIKTAp MEH MIiHAETTepai Oenrineyre,
e3repTyre HeMece TOKTaTyFa OaFbITTalFaH OpeKeTTepl MoMijesnep e
TaHbIa s [1].

Mowminenep cyOBEKTUIEpAIH  MaKCaTThl  SpEKeTTepi  Jel
TaHpuaApl. OmapablH TiKeNeH MaKcaThl-a3aMaTThIK KYKBIKTap/bl
HeMece MiHIeTTepAl Oenriiey, KYKbIKTap MEH MIHAETTEpIli ©3repTy
HeMece TOKTaTry. MoMmisie aHbIKTaMachlHAa KOpCeTUIreHaAeH, MaMine
a3aMaTThIK alHaJbIMFa KaTBICYIIBUIAPABIH 3aHIBl MYIAHENIEPiH
OinmipeTiH, a3aMaTTBIK-KYKBIKTHIK KAaThIHACTApIbl  TYIBIPATHIH,
©3repTeTi, TOKTATaThIH EPIKTi SPEKETi.

MowMminenepain a1eyMeTTIK-35KOHOMHUKAIBIK MaHBI3bl OJIAPIBbIH
HApPBIKTHIK KaTBIHACTAp JKYHECIHJEeTi pelliMeH, MoHI MEH epeKIie
3aHIbl KACHETTEpIMEH aHbIKTaja OTBHIPBIN, Aa3aMaTTHIK 3aHHaAMa
TYPFBICBIHAH MYJIKTIK afHAIBIM 9PTYPIIi MOMINENep Kacay peTiHze
YCBIHBUTYBI MYMKIiH.

Mominenep jxacay apKbLIbl TOYENCI3 KOHE 3aHIbl TEH KYKBIKTHI
cyOBeKTiep e3apa KYKBIKTap MEH MiHIETTEeP/1, SIFHU OJIAp.IbIH MiHE3-
KYJIBIK OOCTaHIBIFBIHBIH 3aHIbl IIEKTEpiH aHbIKTaiabl. Mominenep
JKacail OTBIPHIN, MYJIKTIK alHAJIBIMFa KaTBICYIIBIIAP CYOBEKTHBTI
a3aMaTThIK KYKBIKTapIbl iCKe achIpaibl, OJlapFa THECLTI QJIEyMEeTTiK-
SKOHOMUKAJIBIK WTLUTIKTepre OWJIiK eTeni >koHe OYphIH Oackamapra
THecLTi wrimikTepre ue Oomansl. Mowminenep »kacay HOTHXKECIHIE
a3aMaTThIK alHaAIBIM CyOBeKTiIepiHiH Oenrinmi Oip KaKeTTLTKTepi
kaHarartaaapipeutansl. 1O0.I.bacua o3 eHOekTepinme Momine Oy
3aHIBI TYpAE IIENIJIeTiH KeoOiHece 3aHMEH MaKyJIJJaHFaH MiHe3
KYJIBIKTBIH KOPiHICI PeTiHIe KapacThIpasl [2, c. 4].

Mowminenep Typalbl FRUIBIMU LTIMIEP/IE €Ki 3aHIBUTBIK aHBIKTAI-
JTbI YKOHE HETi3/1eni: OipiHIIici-onapIpIH 00BEKTUIEPiHIH ePeKIIeTiK-
TEpiH XOHE jKacay MEXaHHM3MIiHIH €PeKIIETKTepiH eCKepe OTHIPHI,
MOMiJIeNepAl PEeTTEHTIH JKEKeJereH KYKBIKTBIK HOpMaiaplbl ca-
pamay (KBUDKBIMAWTBIH MYJIKIIEH >KacalaTblH MoMiienep, Owup-
JKANBIK MoMiJienep, OaHKTIK MoMijiellep, JIM3MHITIK MAMiJenep,
OaraJibl Kara3apMeH jKacallaTbIH MoMiJIeNnep, CHIPTKBI cay/ia MoMisie-
nepi, ipi MoMijienep JKoHE a3aMaTThIK 3aHHaMara CHTI3UITeH pero
orepanysuiapbiHa OalmaHbICTEl MoMinenep T. 0.); EKiHIIICi-OCHI
HOpMaTapabl Oipi3feHIipy, ONap/IbIH epeKIIeNiKTepiHe KapaMacTaH
MoMinenepai KYKBIKTBIK PETTeyli IKEHUIIeTyre yMThuly. Artar
aliTKaHma MoMmisesnepii jkacay HBICAaHBI MEH TopTiOi, MoMinenepi
JKapaMchlI3 [IeTl TaHy KoHE KapaMChI3bIK calIapblH KOJIaHYy JK9HE T.0.
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OpUHE Pero ONperysIapbl a3aMaTThIK 3aHHAMAJIapFa eHTI31ITeH
aHa HopMa. bipak 0i3 OyH;ail HOpMamapAbl €HTi3y KaKeTTUTiriHe
KaTBICTHI aJIaFbl yaKbITTa MaKaJlaap/ia KapacThIpaMbI3.

Mowminere KaliTa opanaTsiH 00JICaK, MOMIJIEHIH 3aHbI CalapblHa
Hazap aynapy Oacka MiHe3 — KYJIBIK aKTUIepiHeH-0acKa, 3aHIIbI
eMeC HOTIDKETe KOJI KETKi3yre TiKellel OaFbITTajfaH SpeKeTTep/cH
epeKienernei, Oipak 3aHHBIH HYCKaMachblHa OalIaHBICTHI oOJap
a3aMaTTHIK KYKBIKTap MEH MiHJIETTepAiH Naiina OoiyblHa, ©3repyine
HeMece TOKTaThlIybIHa aKeneni. byn typreina FO.I'.bacun mominenep
OyJ1 caHalBl TYPJIC JKacalFaH opeKeTTep KOHEe oJapia opeKeT eTeTiH
TYJIFaHBIH €pKi KOPIHETIHIIriH KapacTeIpblll Kereni. COHABIKTaH
MoMUJIeNep TeK epik OUTAipy *KoHe MOMiIEH] 3aHIbI MOH OEpEeTiH epiK-
xirepi Oap amammap FaHa Jkacail ajabl.

Keneci ™ocene Oy MoOMiNeHIH HBICaHBIHA OalIaHBICTHI.
Mowminenep Kazakcran PecnyOnmkacbiHBIH A3aMaTTBHIK KOACKCiHIH
151-6a0biHa colikec aybI3lia JKoHE jkaz0allla HBICAHIA >KACaITybl
MYMKiH. 3aHJapMeH HeMece TapamnTapiIblH KeliciMiMeH ja30alia
(>xaii He HOTapUAaNIBIK) HeMece e3Te OenTii 0ip HpicaH OenrineHoereH
MoMiJle, aran aWTKaHAa, oJjlap ’KacallFaH Ke3[e aTKapbUIATHIH
MoMiJienepiH O0opi aypI3mia jXacalxybl MYMKiH. MyHmail Mowmine
aJlaMHBIH MiHE3-KYJIKbIHaH OHBIH MOMiJIe Kacay epKi aifKbIH KOpiHill
TYpFaH peTTe JIe XacallFaH JIeTl caHaIa bl 3aHHaMa KaH/Iai xKarjainaa
MoMiJie jka30allia HhICaH 1a Kacalry KepeKTiriH ae anpikraiasr. FO.IT'.
Bacur eHOexTepiHIle KapacTHIPBUIBIN KETKeHAeH, Oipak Momine
yKacacCy/IbIH aybI3IIa HRICAHBIH KOJIJIAHY MYMKIHJIIKTEp1 YIIiH Oipaei
HaKThl 3aHHAMAIIBIK HYCKayJap oK. by skarmaiiia pyKkcat eTinrex
epe’ke KOJIIaHbLIa bl MOMIJICHIH aybI3Ia HBICAHBI SPAaibIM pyKcaT
eTineni, erep o Oenrim O6ip 3aH HOpMaJlapbIHA HEMeCe TapanTapIblH
KeliciMiHe Kaimsl kence [2, ¢. 11]. XKaz0ama Typ/e »acairaH mapT-
THI OPBIHJAY VIIIiH JKacaJFaH MoMIJIeNep, erep 3aH1apFra Kaulbl Kell-
Mece, TapanTap/IblH KexiciMi OOWBIHINA aybI3Ia jKacalybl MYMKiH.
An, MoMiJieHiH jka30ala HeIcaHbIHA KeneTiH 6oncak KP AK-g 152-
0a0bl MoMinenepaiH jka30alia HBICAHBI KAXETTUIITiHIH HEFYPIBIM
KaTaH [IeKapaJlapblH OeNTineimi.

Kazipri ke3me KamIbIKTaH jKacalFaH WIAPTTapAbl a3aMaTThIK
alfHaITBIM/IA TTaliJalIaly KYp/AEJIeHe TYCTi. ¥3aK yaKbIT OOBI KeiciM-
apTThl MoMile (opMachIMEH KAIIBIKTBIKTaH jKacacy TOCUIIEPiHiH
apaKaTbIHACHIHBIH, KpUTepuiliepi OONFaH KOK, OYJI IKaFbIMCHI3
cayjapra oKeJJli: MapTThl )kacaJMaraH HeMece )KapaMChI3 JIell TaHy,
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alfrakTap¥a ciliTeMe jkacay MYMKIHIIITiHIH O0JIMaybl, IapT HhICAHBIHA
MIHJETTI TallanTapbl CaKkTamaraHbl YIIH OKIMIIUTIK aWbIIImysiiap
ay. Kamblkran kemiciM-mmapT jacacyFa KaTbICaThlH JeJaajniap
TapanblHAH BIHTBIMAKTACTHIKTHIH IIAPTTHIK MOJENbAEp] naiaa Oona
Oactanpl, Oy MOMINIeHI OpbIHIAMaFaHBl VINiH JKayarKepIIUTiKTI
TOJILIFEIMEH OOJABIPMayFa HeMece MYHJAl jKayalmKepIIiTiKTi 0acka
agamra Oepyre MyMKiHIIK Oepeti.

AWHANBIMBI KAIIBIKTaH KYPTi3iIeTiH UUQPIBIK KYKBIKTAPIIbI
peTTey KaKeTTUIIr wapTTapbl KAIIbIKTAaH Kacacy CalachIHAAFbI
e3repicTepAl bIHTAIAHABIPYFa allHAJIBL.

Kampikran xacanraH MIapTTapAblH €peKIIeNiKTepl MoMiJeHIH
OapiplK eneyni TajanTapbl OOWBIHINA KeNiciMre TaparnTap/IbIH
(bM3HUKANBIK KATBICYBIHCHI3 KOJ JKETKi3LTyi MEH IIapTThl JKacacy
OHE OpbIHIay OapbICHIHIA aKHapar anMmacy OaiaaHblc KypajaapblH
raiaanaHa OTBIPBIT KYPri3iiyi.

OKOHOMHKaHbIH  TaOBICTBI  JaMybl KeOiHece  a3aMaTThIK
KYKBIKTBIH JKE€KEJIETeH MHCTUTYTTApbIH XKETUINipyre, SKOHOMHUKAHBI
uudpiaaHapIpyFa TYpakTbl Keuryre OaiinmanbicTel. Lludpranabipy
a3aMaTThIK KYKBIKTBIH aJIblHA >KaHa MIHIETTEp KOAIbl, OHBIH
HBICAaHACHIH KEHEUTE1, KYKBIKTBIK JKayalKepIIUIiKTI KUbIHAATAbL.

Hudpranaplpy mpomeci KYKBIK HOpPMamapbl MEH KYKBIKTBIK
peTTey TeTiriHiH enayip OeiriHiH e3repyiHe oKeJIeTiHIH eCKepy KaXKeT
oHe Oy mporecc MUPPIBIK KEHICTIKTErT KYKBIKTBIK SpPEKeTTepi
XKEHIJIIETyTe, Ka3ipri a3aMaTThIK aifHAJIBIMABI ©3TepTyre OarbITTalybl
Kepek. OpuHe Oyl MocenenepAl TepeH Tanjay FalbIMIapAbIH
CHIIICIH]IE.

Fanpmv 1O.I". bacuaHIH MoMiie MoceeciH e KapaCThIPBITT OTKEH TaFbI
0ip Moceleci-KapaMchl3 MOMLIENIEp JKOHE OHBIH KapaMCBI3bIFbIHBIH
canmapbl. Kaszakctan PecryOnukacblHBIH —A3aMarThIK — KOJIEKCIHIH
157-6a0b1Ha AayIaHAThIH XKOHE MAHbI3ChI3 MOMUJIENEP KAPacThIPBUIFaH.

Ocpbl OanThlH 1 TMyHKTIHIE MOMINIENEPIIiH IKapaMChI3IbIHBIHBIH
Heriznepi KP AK-MeH koHe e3re jie 3aH aKTUIepiMeH KapacThIpbLIa bl
Jert OekiTinmreH. MoMmiNieHi jkapaMchI3 JIeTl TaHy TopTiOiHE KaThICTHI
MOMiJIe COT IIENIIMIMEH HeMece 3aH HopMaslapblHa COMKEC TaHbLIAbL.

Ocpiran OalNaHbICTBI KapaMChl3 MoOMLUIENEp JayJaHaThlH >KOHE
MaHBI3ChI3 JIeN OeIiHe . Aayabl MOMile >KapamIIbl OOIBIN CaHaa bl
JKOHE COT OHBI JKapaMChI3 A€M TaHy Typajbl LICLIIM IIbFapraHFa JeHiH
a3aMaTThIK KYKBIKTap MEH MIHACTTEP/AiH TybIHAAYbIHA, ©3TepyiHE KOHE
TOKTaTBUTYbIHA HETi3 OOJIBIT TaOBLIA/IBL.
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MaHpI3ChI3 MOMiJle KacallFaH COTTEH OacTar 3aH akTilepiHze
TiKeJlel Ke3/IeNTeH Heri3ep OOMBIHINA jKapaMChl3 OOJIBIT CaHaa bl
YKOHE OHBI JKapaMChI3 JIeTI TAaHYBIH COT TOPTIOIH Tallam eTIen .

MaHpI3ChI3 MoMilie 3aHChI3 opeKeT OOoJbIl  TaObUIaMdbI,
COHJIBIKTAH OJI MOMLJIETe KaThICYIIBUIAP/IBIH dPEKeTTepi OarbITTaIFaH
KYKBIKTBIK CaJjapfa OKell COKThIpMaiiibl. MaHBI3ChI3 MoMineci
OHBIH KapaMChI3JIBIFbIHA OalIaHBICTBI canjapra FaHa oKemlyi
MYMKiH. MaHBI3ChI3 MoMijie peTiHae TaHbLIybl Mbicanbl, KP AK-H
18 -0a0biabIH 3-myHKTIHAES «KYKBIK KaOINEeTTLNIriH HeMece apeKeT
KaOUMeTTUNIrH IIeKTeyre OaFpITTamFaH 0Oacka Jga MoMmijenepre
3aHHAMAIIBIK aKTiJep/e pyKcaT OepiireH xaFaainapapl KoclaraHaa,
a3aMaTThIH KYKBIK KaOlIeTTiIiriHEH HeMece opeKeT KaOiaeTTUTiriHeH
TOJNIBIK HeMece imiHapa 0ac TapTybl JKOHE OCHIHIAWl MoMminenep
MaHBI3ChI3 OONabl» JeT KapacThipraH. MoMiJIeHIH MaHBI3ChI3IbIFbI
MOMIJICHIH JKapaMCBI3[BIFBl MOMiNE€ HBICAHBI, Ma3MYHBI JKOHE
MOMiJIeTe KaThICYIIBUIApFa KOWBUIATHIH TalaNTapIblH Oy3bLUTybIHAH,
OJIAPJIBIH €piK OLINipy epKIHMIrH KOpCeTy apKbUIbl alKbIHIATallbl.
CoHbIMEH KaTap, 3aH TajlanTapbl OOHBIHIIIA MOMiJIe jKapaMmchI3 Jiel
TaHBUTYBl MYMKIH TYJIFallap TOOBIH KepCeTeli: MyAJeNi TyJFaiap,
THICTI MEMJICKETTIK OpTraH/ap KoHe MPOKYPOpP.

Mowminenepai naynsl xoHE eneyci3 Jien 06y TYKbIPhIMIaMachl
Kazakcran PecniyOmukaceiabiy 2017 xbUTFbl 27 aKnaH1aFsl 3aHBIHBIH
KaObUTIaHybIMEH OekiTinmi. Ochl TYpFbIa aTajaraH epexere Coikec,
MOMIJIE COT OHBI OCHIHAAW Jen (AayiaHaThlH MOMiJe) TaHybIHA
OalylaHBICTHI a3aMaTTBIK KOJEKCTE HEMECE ©3re e 3aHHAMAJBIK
aKTimepie OenriieHreH Herizfep OOHMBIHINIA HE OchUIall TaHybIHA
(MaHBI3CBI3 MOMLNE) KapamacTaH, 3aHHAMAJBIK aKTilepie Tikenen
KO3JIeNiTeH  Herizaep OOWBbIHINA KapaMChl3 OONATHIHIBIFBIH OCKITKEH.
Erep moMineHiH MaHBI3CHI3BIFEI 3aHHAMANIBIK aKTilepie KeszenMece,
OIl JayJibl MoMiJieTe >kKaTajbl. MoMilleHiH MaHBI3CHI3IBIFEI Typalbl Jay
TYBIH/IAFaH JKaF/Iaki/1a, OHBIH ’KapaMCBhI3IBIFBIH COT OSINTiIIeH .

Kesinge FO.I'. bBacun Kazakcran PecrryOnukachiHbIH A3aMaTThIK
Konekcinig Peceti ®denepanuschiHBIH A3aMaTTBIK KOJEKCiHEH
alBIPMAIIIBIIBIFBI MOMIJIENIEP/Ii 1ayIIbI XKOHE eeyci3 et OenMeyine
KoHe OYJ1 06Ty MOMIJIEH] jKapaMchI3 JeT TaHy bl TaJlall eTyre KIMHIH
KYKBUTBI €KEHIH aHBIKTay VIIH FaHa IPaKTHUKAIBIK MaHbBI3Fa He.
Mowminere KaTbICyIIbl, 0acKa MYIJIETI JKeKe TYJIFa HeMece YOKIJIeTTi
MEMJIEKETTIK OpraH 0a coraH raHa KaThICThl. COHJIBIKTAH iC MOMIJICHIH
KApaMCBI3/IBIFBIH  COTTBIH ~MOUMBIHAAYBI —Tajaml eTUICeTIHAITIHAS
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HEeMece Tayal eTUIMEHTIHAITIHIe eMec, MOMLIe yKacacy Ke3iHje KiMHIH
MYZzenepi  OY3bUTFaHIBIFBIHAA, COHIBIKTAH COTKA THICTI TaJaIleH
JKYTIHYT€ KiM KYKBUTBI €KHJIITH aHBIKTay FaHa.

Erep Oy3ymbUIBIK SkeKke MYAIeNep/i KO3FaThIH Oolsica, OHJA
MOMIJICH] KapaMChI3 JIeN TaHyJbl COT TEK MYJEN TYJIFaHBIH Talal-
apbI3bl OOMBIHINIA FAHA KOTEPE alajibl MEMIICKETTIK opraHiap Oy 1ayra
KP AK-H 2-0a0bIHBIH KYIIIMEH apajacyfa KYKbUIbI €MeC eKEeHJITiH
©31HIH FBUIBIMH MaKaJaJapblHJa aTall 6TKeH OOoMaThH [2, ¢. 22] koHe

OyJ1 TyphIC efi.
biz AK-mig 158-0a0bl MoMijere KOWBUIATBIH MAaHBI3IbI
TalanTbl — OHBIH 3aHFa TOJIBIK COMKECTIrIH aHBIKTAWIbl JereH

10. I'. bacunniH mikipine xxyrinemis. bi3 0. I'. bacuaHiH A3aMaTTBIK
Kozaekc Mogenb ik AzaMaTThIK Kojieke nieH Pecelt DdeaepaiusichiHbIH
A3aMaTTBIK KOJIEKCIHIH HOpMaJlapbIHAH albIPMAIIBUIBIFBL, KapaMChI3
MoMUNeNepIi eneyci3 KoHe ayibl Jen OeyMelil JereH MmiKipiMeH
Keaicemis.

MeHiH o#bIMIIIa a3aMaTTHIK KOJEKCTE >KapaMChl3 MOMLJIE YKOHE
OHBIH JKapaMCHI3BIFBIHBIH CANJAPbIH KapacThIPaThIH HOpMAasap
KalTa KaJlIbIHA KeNTIPiayi THIC.

OpuHe, MoMiNenep/i, OJapAblH HBICAHBI MEH >KapaMCBHI3JIBIK
MocelenepiHe KaThICThl KYKBIKTBIK PETTeyJ KETUIipy Maceneci
03eKTi. JlaMbIFaH FOPUCAMKIMSIAPIBIH Ka3ipri ToxipuOeci Kaszipri
Ke3eHJe JKkoHe Oenrimi Oip mepcrneKkTuBaza OChl  Macemenepi
THIMZI peTTeyre KaThICThl HWJCSUIapAbIH MaHBI3IbI KO31 OOk
tabbmanel. [Ipodeccop M.K. Cyneiimenos xsne mpodeccop @.C.
Kaparycos DCFR-1a 3aHHaMaIbIK TMISTTIMAEP/IiH KaKChl YITLISPiHIH
YCBIHBUTFaHIAPbIH aTan etexi [3, c. 47].

CoHbIH IIIiHIE MOMIJIEHIH JXapaMCBI3IBIFBl Typallbl MOCEJICHI
MOMUICHIH YFBIMBIHAH OHBIH JKapaMJbUIBIK IIapTTapblHAH OeleK
Kapay MYMKiH emec. Momine opKaliaH 3aHIbl MiHE3-KYJIBIK aKTici
OOJIBIIT TaOBLIAIBI.

CoHbIMEH KaTap, a3aMaTTHIK alHaIbIM, a3aMaTTHIK KYKBIKTap
MeH MiHJeTTep KeOiHece MoMminenepre HeriznenreH. bipak mominere
KaTBICYIIIBI CEHETIH Oeurini Oip canaapiaapAbl TyABIPY YIIiH 3aHHAMA 1A
OenrineHreH Oenriii Oip TamamTapiabl OphIHJIAY KaXeT )KOHE MaMiJie-
EPIKTi OpeKeT.

CoHbIMEH KaTap, MOMIJICHIH KapaMCBI3/IbIFbI HEMeCe JayIaHyhl
MOMIUJICHIH YKapaMCBhI3IbIFbIH aHBIKTAy TOPTiIOiH aHBIKTAy YIIIH ©Te
MaHbI3NBl. AWTa KeTy Kepek, eleyci3 MoMilielep CaHaThIH EHTi3y
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Typajbl Mocesie OyJI YIKeH MiKipTalacThlH TaKbIPHIObIHA aifHATIBI.
10.I'. bacunHIH miKkipiHIIe, Oy MOMIJIEHIH KapaMChI3IbIFbIH COTTHIH
MOMBIH/IayBl KQKET HEMece Tajall eTUIMEHTIHIITIHIe eMec, MoMiie
Kacacy Ke3iHJle KiMHIH My/jienepi Oy3bUFaH IbIFbIH/A, IEMEK, COTKA
THICTI TOPTINIEH KiM OTIHINI OITipyi Kepek.

Jaynel Momine OHBIH JKapaMChI3JBIFBl COT  MICHIiMiMEH
TaHBUIFaHFa JIeHiH kapamabl. byl peTTe Myaneni Tysranap MoMiJeH1
yKapaMJIbl JIeT TaHy TypaJibl Kepi Tajan KOIOMEH COTKa JKYTiHe alajibl.

bi3 10.I'.bacun enbOekrepin Tarbl Oip capanail Kejie, ereMeHnl
eNIMI3/IIH KYKBIK JKYHECiHIH KaJbITacyblHa VIKEH Yiec KOCKaH
FaIIBIM PETiH/Ie TaHU OTHIPHII, a3aMaTTHIK KYKBIK FHUIBIMBI KYTiJICTiH
FBUIBIMU HOTIDKETe€ KOWBUIATHIH TalanTap/ bl TaHIAy YIIiH [Ty
0OJBITT TAaOBLIANBI KOHE 3EPTTEyNIep MEH OJNapJAbIH HOTHXKEJIepiH
KaJIBITITHI )KOHE aYBITKY PETIHJIE capallayFa MyMKIHIK O€peTiH KYKBIK
caJlachl PeTiHJIe TyCiHEeMI3.

bi3 Oyrin Kaszakcran PecnyOnmkacbiHmarbl 3aH FBHUIBIMBIHBIH
HETi3iH KajaymbUIapAblH Oipi, 3aH FBUTBIMJAPBIHBIH JIOKTOPHI,
npodeccop HOpuii I'puropeeBuu bacunnin TtyransiHa 100 XbL1
TOJIyblHA apHAJFaH CaJTaHATTHl ic-IIapara asiChIH/AA FallbIMHBIH
KONTereH a3aMaTThIK KYKBIK TIeH 3aH OUTIMIH JaMbITy Macenelnepi
OOMBIHIIA FRUTBIMHU KBI3METIHIH HOTHXKEJepi Ooaliak yprakka a3bIK
EKEHJIITiH Tarkl Oip aTam eTeMmis.
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A.b. Omaposa

OnpenesieHne NOHATHS KOMMepPUYeCKOH TAWHBI:
0 HEeTPaJAUIMOHHOM IO/AX0/Ie K IOHMMAHHIO NIPABOBOM NPHUPOALI

C MoMeHTa TOSBICHUS B 3aKOHOJAATENBCTBE WHCTUTYTA
KOMMEpUYECKOW TalHBl OJHUM U3 €ro axkTyalbHBIX MHpoOiieMm,
HCCIIeIOBAaHNEM KOTOPOH 3aHMMArOCh y)K€ HE OAMH JECSITOK JIeT,
SIBIISICTCSI OIIpEe/IeNICHHE TTIOHSTHS ¥ TPABOBON MPUPOIbI KOMMEPUYECKON
TaifHpl. Jlo CHX MOp CYLIECTBYIOT Pa3HbIE MOAXOJAbI K PEIICHHIO
JAHHOTO BOIPOCA, YTO MOCTYXHUJIO TMOBOAOM eIie pa3 oOpaTuTh
BHUMaHHUE Ha 3TOT BOIIPOC.

Conmepxamasicss B myHkre 1 crtarbu 126 [I'paxkaaHckoro
komekca PecnyOomukn Kaszaxcran ('K PK)  ¢opmynuposka
MOHATHUSI KOMMEPYECKOH TaiHBI JTOBOJILHO 00IIast, OMpeaesomas
KOMMEPUECKYI0 TallHy Kak KoMMepuecKyro uH(opmanuio. Takoe
oTpeieNieHHe TI03BOJISIET OTOKACCTBIATE KOMMEPYECKYIO TailHy W
KOMMEPUYECKYI0 HHPOPMAIHIO.

Opnnako, mojlaraeéM, Ha OCHOBE MepeuucieHHBIX B cT. 126 'K
PK ycnoBuil TpyqHO BBIAETHTH KOMMEPYECKYIO TallHY Kak BHUJ
nHpopmanuu. B oTHomeHHH MHGOPMALMU ITH YCIOBHUS KaXyTCs
HESICHBIMH M PacIlIbIBYAaTHIMU.

OcobeHHO Takoe YycloBHE, KaK HEOOXOAMMOCTb TNPHHATHUS
Mep OXpaHbl KOH(QUACHIMATLHOCTH MH(pOpMaUuH (T. €. OXpaHbl OT
YTEUKH, XUILECHHS, pa3riialieHuss uHpopManun). Bo3sMoxHO, T03TOMY
B MPaBOBOI JIUTEpaType OO CHUX MOP MPOJOIDKAETCS JAUCKYCCHUS IO
0003HaYEeHHOMY BOTIPOCY.

BosbIMHCTBO aBTOPOB YK€ JTAaBHO OMPEACTAIN KOMMEPYECKYIO
TaifHy OOBEKTOM NpaBa WHTEIICKTYaIbHOW COOCTBEHHOCTH, HO MPH
9TOM OHa, KaK MaTeHTHl U aBTOPCKOE MPaBo, Ha3bIBACTCS U (POPMOI
3alUThl MHTEJUICKTYallbHOU coOcTBeHHOCTH [1, c. 188; 2]. Bmecte
C TeM, B HeW Takke ycMaTpuBaroTcs: 1) 0ObEeKT TpaXkIaHCKUX IpaB,
O00BEKT HMHTEIJICKTYyaJbHOM COOCTBEHHOCTH; 2) HEPAaCKPBITYIO HH-
(hopmanuro, NpeacTaBISIIONYI0 KOMMEPUYECKYIO IIEHHOCTh; 3) TpaBo
cyObekTa Ha uHpopManuio; 4) crocod 3amuTsl HHGOpMaLuy; 5) cro-
€00 3aIIUTBI OT HEJOOPOCOBECTHON KOHKYPEHIIMH U TOMY MOA0OHOE.
Takoe pazHooOpa3ue MOIX0A0B MOAYEPKUBACT OT/ICIbHBIC aCTIEKThI
KOMMEPUYECKOW TallHbI, HO OCTABJISIET OTKPHITHIM BOIIPOC O CYIIHOCTH
U IIPaBOBOU MPUPOJE KOMMEPUECKON TalHBI.
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IIpexne Bcero, Aymaercs, YTO NPH ONPEACICHUH IPHUPOIbI
KOMMEPUYECKOH TaWHBI ClIeAyeT UCXOJUTh W3 Ha3HAYCHUSI CAMOTO
WHCTUTYTa TalHBl, a MMEHHO, M3 TOrO, 4YTO CyOBEKT mpuderaer
K COKPBITHIO HEYTO KaK K Mepe 3aIlUThl CBOMX IPaB U WHTEPECOB.
COOTBETCTBEHHO, TEPMHUH «KOMMEpUECKas TaiiHa» O3HAa4YaeT criocod
3alIUTHl HHPOPMALHH.

OpHako, TOCKOJBKY camMa KoMMepdeckas HHGpOpMaLus
KaK TaKoBasi HE MOXET ObITb OOBEKTOM aOCONIOTHOIO IpaBa
(B cumiy mOpUpOXBI), TAKOBBIM MOXHO CUHTaTh BO3MOXKHOCTH €€
WCTIOJIb30BaHMsA: CyOBEKT NprOeraeT K KOMMEPUECKOl TaiftHe, 4ToObI
00J1afaTh BO3MOKHOCTBIO HCKJIIOUUTEIBHO CaMOMY HCIIOJIb30BaTh
HHGOPMALHIIO U TIOIy4aTh OT 3TOTO UMYIIECTBEHHYIO BBITOLLY.

CrnenoBaresibHO, OOBEKTOM 3aIIUTHI BBICTYNACT HE IPOCTO
KOMMepuecKkass HMHpOpManus, a CyObEKTHBHOE TIpPaKIaHCKOE
npaBo Ha Heé (B YAacTHOCTH, WCKIIOYUTEIBHOE TMPaBO Ha
HEPACKPBITYI0 HHPOPMALIUIO). 3HAUUT, KOMMEpUYeCKas TaliHa MOXKET
paccMaTpUBaThCS B KAUECTBE CIIOCO0a 3aIIUTHI IPAXKIAHCKHUX TPAaB.

s ocHOBaTeNBHOIO W3yuYeHHs OOO3HAYEHHOrO I0JX0/a, B
MEPBYIO OYepe/ib, ObUTH NMPOAHATU3UPOBAHBI KJIIACCHYECKHUE HAYUYHbIE
TPyAbl 00 MHCTUTYTE 3aIIUTHI TPA’KAAHCKUX TPaB.

Kak npaBuiio, u3 COBETCKOH IOPUANYECKON JTUTEPATYPhI K TAKUM
Tpyaam otHocsaTcst MoHorpadust B.I1. ['pubanosa, otaensHbIe paboThI
M.M. ArapkoBa, I'.A. Csepmibik, T.M. Wnnapuonosoit, .M.
MeHrimeBa U psiia Ipyrux COBETCKHX YUEHBIX B KazaxcTaHCKoi
IOPUINYECKON JINTepaType KIACCUUCCKHUMHU CTajH, HPEXIE BCEro,
Hayusble Tpy sl FO.I'. bacuna, A.I'. [lunenko, a u3 6osee coBpeMeHHOM
sutepatypsl, padotel E.b. Ocumosa [3, c. 9-10].

Pa3zpaboTaHHble 3TUMM BBLIAIOIIMMUCS YYCHBIMU IOJIOXKCHUS
HayKd TPaKAAHCKOrO MpaBa IO BOIPOCAM 3aLIMUThl I'PaKIAHCKUX
[paB, CTaBLIME KIACCHYECKUMH, IMO3BOJIMIM MHE C(HOPMUPOBATH
CBOIO KOHIECTILIUIO ONPEACICHUS IPABOBOM MPUPOABI KOMMEPUECKON
TallHbI, KOTOPYIO ITOCTAPAIOCh BKPATIE OOBSICHUTb.

CyIIHOCTh 3alUTHI 3aKJIIOYAETCS B YCTPAHEHHM MPEMSATCTBUIMA
Ha MYTH OCYILECTBIICHUS CyOBEKTaMHU CBOMX IPaB, TEX WHTEPECOB,
KOTOPBIE OIIOCPEI0BaHbI CYOBEKTUBHBIMU IPaBaMH. 3alUTY e MPaB
MOJKHO TPAaKTOBATh KaK AEATEILHOCTD M0 YCTPAHEHHIO NPETSITCTBHHA
Ha TYTH OCYLIECTBJICHHS CYOBEKTHBHBIX NpaB, IO YCTPaHCHHIO
MOCJIEACTBUI HapylleHWs CYOBEKTHBHBIX IpaB. B mpaBoBoii
JUTEPAType BBIACISIIOTCS OTHOCHUTEIBHO CAMOCTOSTENIBHBIC BHJBI
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JIEHCTBHIA (IEATETFHOCTH) TIO 3aIIUTE MPaB: CIIOCOOBI (MEPHI) 3aIIUTHI
npaB, (hOPMBI 3alUTHI TIpaB [4].

Kak n3BecTHO, rpaskJaHCKHUE TPaBa MOTYT 3aLUILATHCS, COTJIACHO
ct. 13 Koncrutymuun PK, Bcemu cmocobamu, He 3amperméHHBIMU
3aKOHOM. B 3aBucMMOCTH OT coaep)kaHusl JIEHCTBUN BBIACISIOT
MaTepHalbHO-TIPABOBBIC M  IPOLECCYaJbHbIE CHOCOOBI 3aIINUTHI
rpaXJaHCKUX npaB. Bee crmocoObl 3alUThl TPaXJaHCKUX HPaB Kak
MaTepHaIbHO-TIPABOBBIC MPUHATO IETUTh HA YHUBEpCAJIbHBIC U JUIS
00CITy>)KUBaHUsl ONPEACTIEHHBIX IPaXIAHCKUX NPaB (CHELUAIbHBIE).
[lepeueHp Tpa’kJaHCKO-IIPABOBBIX CIIOCOOOB 3aIIMTBHl Ha CIlydyal
HapyILIeHUs JII000ro cyOBbeKTUBHOTO IpaBa (YHUBEPCAJIbHBIC) AAETCS B
ct. 9T'KPK, a, nanpumep, B ct. 10 'K PK cnenmansao nperycMoTpeHsbl
CHOCOOBI  3aIIUTHl TPAKIAHCKUX MpaB NpeANpUHUMATENCH U
norpedureneil. IlpumeHeHne yHHBEpCATbHBIX CIIOCOOOB 3aIINTHI
TOXE MOXET OBITh OIPAaHMYCHO B 3aBHCUMOCTH OT CYIIECTBa
NPaBOOTHOILEHUH, CAMOT0 CIOco0a 3aInThl, CyObeKTa WM 00BEKTa
IpaXJaHCKOTo mpasa. Takxke, CIOCOOBI 3alUThl MPAXXIAHCKUX IIPaB
HPUHATO JICJINTh HA MEPHI 3aLUTHI U MEPBI OTBETCTBEHHOCTH.

I'myGokoe nccriepoBaHrue M IMOCIEIOBATENFHOE pa3rpaHUYCHUE
Mep OTBETCTBEHHOCTH M MEp 3aIUTHI MIPaB MPOBEACHO B HAYYHBIX
paborax lO.I'. bacuna, A. I'. [duumenko [5; 6; 7]. Tak, mepbl
OTBETCTBEHHOCTH B OTJIMYMM OT MEp 3allUThl NPUMEHSIOTCS K
BUHOBHOMY HAapYyIIUTEII0 CYOBEKTHBHOIO IpaBa W BBIPAKAIOTCS
B JIONOJHUTENBHBIX OOpeMEHEHMSAX (BO3MELICHHE YOBITKOB,
B3bICKAHUE HEYCTOWKH, KOMIIEHCALMsl MOPAIbHOIO BpEAa), TO €CTh
HPEANOJAraloT OTPULATENIBHBIC TTOCIEACTBUS B CMBICIE YXYALICHUS
UMYIIECTBEHHOTO MOJIOXCHUSI NPABOHAPYLIUTENSI 110 CPABHEHHUIO C
HPEABLIYIIUM [IEPUOIOM.

Mepbl 3amyThl, B OTJIMYHE OT MEp OTBETCTBEHHOCTH, HE
HOCSIT XapaKTepa HaKa3aHus, a MO0 HAa3HAYEHUIO OHM MOTYT OBITh
BOCCTaHOBHUTEJbHBIC, NPEBEHTHBHbIC. Mepbl 3ammTel 10 ¢opme
peanu3anuy NoApa3AeisIIoTCs Ha [iBa BUAA: 1) MephbI 3aIIUThI, KOTOPBIE
peanu3yrorcs B popMe CaMO3alIUThI; 2) MEPbI 3alUThI, peaiu3yeMble
B (hopMe TocyapCcTBEHHOTO IpuHy)aeHus [ 1, c. 184].

OnHuUM U3 TEpBBIX B IOPUAMYECKOH JHTEpaType IOHITHE
CaMO3allUThl TPAXKAAHCKUX IpaB BbABHHYIN O.I'. bacuH, koTopsIi
BKJIIOUWJI B 3TO TOHATHE JCHCTBUS (PAKTUYECKOTO XapakTepa MU
IOPUJIMYECKUE AaKThl, COBEpILACMbIC YNPABOMOYCHHBIM JIMIIOM B
OJHOCTOPOHHEM TMOPSAAKE C LETbI0 3alIUThl WJIM BOCCTAHOBIICHHUS
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HapyLEHHOro cyOBeKTUBHOTrO mpasa [8, c. 69]. Camozamura xapak-
TEPU3YETCs] OTCYTCTBHEM IOMOIIN CO CTOPOHBI KOMIETEHTHBIX TOCY-
JapCTBEHHBIX OPraHoOB, OPraHU3aLUi, TO €CTh CAMOCTOSTEIbHOCTBIO
JeicTBui 3amuaromierocs. Ilpu 3ToMm B KauecTBe OHOM U3 OCHOB-
HBIX LIeJICH MPUMEHEHHUS Mep 3alUThI B (JOpME CaMO3aIINUThI, HAPSITY
C MpeceYeHNEM HapyIICHNUS U IUKBUAALUEH €ro MoCIeICTBUN, Ha3bl-
BaeTca o0ecredeHne HEMPUKOCHOBEHHOCTH CyObEKTUBHOIO MpaBa B
oyaymiem [9, c. 128-130], To ecTh MpUMEHEHHE Mep 3aIIUTHI B TOPSI-
KE MPEBEHTHUBHOM CaMO3aLIHTHI.

AHanu3, B COOTBETCTBUM C HW3JI0KCHHBIMH  Hay4YHBIMHU
MOJIOKECHUAMH, 3ajiockeHHoro B 1. 1 cr. 126 T'K PK monsatus
KOMMEPUYECKOH TalHBI KaK CHoco0a 3aliuThl TPaXIAHCKUX IPaB
MO3BOJIMJ  3aKIIIOYWTh, 4YTO TaKHE NPU3HAKK KaK OTCYTCTBHE
CBOOOZHOTO JOCTYNa M HEOOXOIUMOCTb HPUHSATHS MEp OXpaHbl
KOH(HUICHINAIBHOCTH MH(MOPMALMU XapaKTEPU3YIOT CIICLHaIbHbIC
MEpBI, HalIpaBJICHHbIC HA 3L TY MOHOIIOJILHOT O IPaBa UCTIOIb30BaHMS
CBEIECHMH. OTH YCIOBUS 3alUThl KOMMEpPYECKOH HH(OpMaLuu
B3aMMOCBSI3aHBl U MPEANOJATraloT HaJMyhue KOMIUIEKCa Mep,
MPUHUMAEMBIX CaMHUM OOJafaTesieM MH(OpMAaLuHu 10 00eCeUeHHIO
COXPaHHOCTH HepacKpbITod KomMmepueckod uHdopmanuu. [losTomy
MO’KHO TOBOPHTH O 3aIUTe HHPOPMALMK B PEKUME KOMMEPUECKOM
TaiiHbl (KOHPUICHINATFHOCTH) O PEXKUME KOMMEPUYECKOM TallHbI Kak
WHIWBUAYaAIbHON cucTeMe 3amuTsl (Mep) uHpopmaunu. Otcrona
CIIeyeT, YTO PACCMOTPEHHE KOMMEPYECKOM TalHBI Kak crocoba
3alIUThl TPAKIAHCKUX MpPaB, MO CYILECTBY, €CTb PACKpPBITHE Mep
obecrieueHUs] KOH(UICHIUATBHOCTH KOMMEPYECKOH WH(POPMAIHIH.
OTH Mepbl IPUHUMAIOTCS B paMKax coOI0AeHNs ycoBui 1. 1 cT. 126
I'K PK, obmiero mopsijaka JgocTyna K KOMMepUYeckoil mHbopMaiu,
ycraHoBieHHoro IIpennpunumarensckum kogekcom PK ot 29
okTs10ps1 2015 rona, 3akonom PK ot 16 HOs16pst 2015 roma «O nocryrie
Kk uHopManumn». Bech kommiiekc mep, o0ecnedMBarOmMX KOHQH-
JEHUUAIBHOCTh HH(OPMALIIH, MM CUCTEMA 3alUThl KOMMEPUYECKOM
UHGOPMALIMKM COCTOUT M3 MPaBOBOIO OOECICUCHHUS, OpraHU3ALOH-
HOro O0O0eCleUeHUs,, MaTepHaTbHOI0 U HWHKCHEPHO-TEXHUYECKOTO
obecrieueHust e€ KoHuaeHIManbHOCTH. [Ipumensemble Mepsbl
HampaBJIeHbl ~ Ha  NPEAOTBpAIllCHHWE  HECAHKLMOHUPOBAHHOTO
pasriameHus, XHUIICHHUSA, YTCUKH, TMIOJYYeHHS KOMMEpPUYECKOI
nHGOPMALMKM 3aUHTEPECOBAHHBIMHU JIMLAMH, TO €CTb 3TO MEPHI
npodunakTrdeckue (oxpanurenbubie) [10, c. 147-161].
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Cpenn Bcex YCIOBHM 3allUTbl KOMMEpPYECKOH HH(popMauuu
3aKOHOAATeNb  OpuAaéT  pellaromiee  3HA4eHHE  HAIWYHIO
CaMOCTOSITEJIbHO MPUHUMAEMBIX oOnagareseM HHGPOPMAaLUU Mep
OXpaHbl e¢ KOH(QHUICHIHAIBHOCTH, TaK KaK UX OTCYTCTBHE BJICYET
JMIIEHNE BO3MOXHOCTHU 3alUThI a0COIOTHOTO MpaBa HUCIOIb30BaTh
MH(OPMALHIO B CIy4ae HCIOIb30BaHMS 3TOW MH(OPMALUU TPETHUMU
Juuamu, uto orpaxkeno B 1. 1 cr. 1017 I'K PK.

Herpynno 3aMeTuTh, 4TO BCE MEpHI, COCTABISIOLUINE PEKUM
KOMMEPUYECKOH TaiHbI, MO CYLIECTBY SBISIOTCS JCHCTBUSIMU
CyObEKTOB, HAIPaBJICHHBIMH Ha IIpPEeCcEUYeHHE JACHCTBUH TPEThUX
JUI 10 HECAaHKIMOHUPOBAHHOMY TIOJyYCHHIO, HCIIOJIb30BaHHIO
KOMMeEpUecKoi MH(pOpMaLny.

CrnenoBaTenbHO, KOMMEpUECKasl TaliHa JOJDKHa OO0O3HAvaTh
JIecTBUSL CyOBEKTOB IO 3aIIUTE CBOEro CyOBEKTHBHOIO IpaBa
UCIIOJIb30BaHMsI KOMMEPUYECKOH HH(pOpMaLIUH.

Kak Obuto cmpaBeyInBO  3aMEUEHO, «BKJIIOYEHHE  MED,
SIBISIIOIINXCS 110 CBOCH CYyTH JEHCTBUSIMM CyOBEKTOB, B YHCIIO
00BEKTOB, MPEACTABISIIOIIMX COOOH MaTepualbHBIA  PE3yJbTaT
JesTeIbHOCTU U MpaBa, o KpallHel mepe, He joruyHoy» [135, c. 103].

Ortcrona cienyer, 4To ¢ MPaBOBOM TOYKH 3PEHHSI KOMMEPUECKYIO
TaliHy clielyeT Ha3bIBaTh CIOCOOOM 3aIMThI HCKITIOYUTEIIEHOTO IIpaBa
UCIIONIb30BAaTh HEPACKPBITYIO KOMMEpUecKyto nHpopmanuio. B cBoro
ouepesb, ONpeleseHHe KOMMEPUYECKOH TalHBI CHOCOOOM 3aIlIHThI
IpaXJaHCKHUX MpaB, MpeanonaraeT HeoOXOIUMOCTb PACCMOTPEHHS
KOMMEPUYECKON TaliHBI C TOUKH 3pCHHS BEISICHEHHS €€ MECTa B CUCTEME
CIOCOOOB 3aIIUTHI IPAKAAHCKHUX TIPAB.

B ompenenennn KoMMeEpuecKOW TalHBI HAXOAUT OTPAKCHUE
OXPaHHUTENbHAS IESTEIBHOCTD 1O NPEAYNPEKACHUIO HAPYIICHHH.

[Tockonbky KOMMepuecKast TailHa  HampaBjJeHa  Ha
NpeAoTBpallleHHe ACHCTBHUN, B pe3yjbTaTe KOTOPHIX MOXKET OBITh
HapyLIeHO CyObEKTUBHOE MPABO MpeIIpUHIMATENS HA KOMMEPUYECKU
LHEHHYI0 HMH(OpMAaUMI0O W BO3MOXHO NPUYMHEHHE BpeAa U
NpUMEHEHHE KOMMEPYECKOM TaltHbI HE TPecieIyeT HeITOCPEICTBEHHO
NPaBOBOCCTAHOBUTENBHYIO 11€Jb, & UCIIOJIb30BAaHNEM KOMMEPUECKON
TallHbI ~ HENb3S  JMKBUIUPOBATH  IOCICACTBHUS  HAPyLICHHS
CyObEeKTMBHOTO IpaBa Ha HH(OpMalMIO, KOMMepYeckas TailHa
JIOJKHA PacCMaTPUBATHCS KaK MEpa 3aIluThl.

[Ipu 3TOM B cHcTeMe Mep 3alIUThl KOMMEpYecKas TaliHa MOXKET
OBITH OTHECEHA K MPEIYIPEIUTEIbHBIM MEpaM 3alIHThI.
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Kommepueckyro TaliHy HeJb3sl MPUYUCIATH K YHUBEPCAIbHBIM
MepaMm 3amuthl. W3 anammza crt. cr. 10, 126, 'K PK, cr. 28
[IpennmpruHUMATENECKOTO KOJIEKCa OHA JIONMYCKAaeTCs ISl 3allUThI
MpaB ¥ UHTEPECOB TOJIBKO MPEANPUHUMATENEH, TO €CTh OTHOCUTCS K
CHeTIMaTHbHBIM MepaM 3aIlIHTHI.

B »stoli cBsasu xommepueckass TtaiiHa cr. 10 'K PK momkna
OBITh TIPSIMO Ha3BaHa CIOCOOOM 3allMTHI TPaB W HWHTEPECOB
MpenpuHIMAaTENeH.

Takxum o0pa3oM, KOMMepUYEeCKas TaifHa MOXKET pacCMaTPUBATHCS
KaK TpeAaynpeauTeNbHas ClelualbHas Mepa MPaBOBOM 3alllUThI
Tpa)TaHCKUX TIPaB.

Hanee, B 3aBUCHMOCTH OT ()OPMBI peau3alliil Mep 3alluThl,
MTOCKOJIbKY KOMMEpUeCKasi TalfHa BKIIFOUAET KOMIUIEKC MEPOTIPUSTHIA,
MTPOBOIMMBIX CAMOCTOSITEIILHO O0JIaiaTeieM M0 CO3/IaHUI0 YCIIOBUH,
OTPAaHWYHMBAIOIINX HECAHKIIMOHUPOBAHHBIN JOCTYIl K WH(POpPMAIHH
U e€ HOCHTEISIM, MOYKHO 3aKIIIOYUTh, YTO KOMMeEpUYecKas TailHa
MIPUMEHSIETCS B MIOPSIJIKE TPEBEHTUBHOM CaMO3aIUThI.

OpHako peanu3anus KOMMEPYECKOW TalHBI, KAaK MephI 3alllUTHI,
o0ecreunBaeTCs 3aKOHOIaTEILCTBOM.

Ha ypoBHe mpaBOBBIX HOpPM OOIIET0 3HAYCHHS HWMEETCS
CUCTEMa YHUBEPCAJIbHBIX CHOCOOOB 3alllMThI, HAIPABICHHBIX Ha
BOCCTAHOBJICHHWE WM TIPU3HAHUE TIpaB oOyajateneil HepacKphITOU
KOMMEpPUYECKOi HHGOPMAITUH TP WX HAPYIICHUH W OCTIAPHBAHUU.

Wrak, pe3roMupys H3JI0KEHHOE BBIIIE, MOJYEPKHEM, HYTO
KOMMepUecKas TaliHa, 110 CyTH, JIOJDKHA TOHUMATHCS KaK J0ITycKaeMast
3aKOHOM CHCTeMa TMpeIyNpeuTeNbHBIX Mep, NPUHUMACMBIX
oOnamaTeneM  KOMMEpPYECKOH  HMH(OpPMAlW{,  HampaBICHHBIX
Ha oOecrieueHHWe KOH(PHISHIMAIBFHOCTH ATOH  WH(pOpMAIHH
(mpenoTBpaieHue HECaHKI[MOHUPOBAHHOTO MOJTyYeHHUS,
WCTIONB30BAHMsI, pa3IJallieHns), TeM CcaMbIM Ha OOecleYeHne
HEMPUKOCHOBEHHOCTH HCKIIFOUUTEIFHOTO TIpaBa IPeIIpPHHUMATEIS
HCIOJIb30BaTh HEPACKPHITYI0 KOMMEPYECKYI0 HH(OPMAITHIO.

CrnieioBaTeNlbHO, C TIPABOBOW TOYKH 3PEHHUS €€ COOTHOIICHHE C
nH(pOpMAIUEeH — 3TO COOTHOIIIEHHUE CITOCO0a 3aIUThI (KOMMepYecKast
TaliHa) ¥ 00BEKTA 3aUTHl (MH(DOpMAITHS).
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C.3. Acanosa
'paxnaHcKo-mpaBoBasi MPUPOIa MEPOBOTO COTJIAIIIEHUSI

VYcioBusS MUPOBOTO COTJIAIIEHUS] W3JIAaraloTcs B aJpeCOBaHHBIX
CyAy MUCBMEHHBIX 3asBJICHHUSX, KOTOpbIC MpHoOmawTcs K aeny [1,
— ¢. 13-15]. Ha npakTHke MUPOBOE coralieHue yaiie 0QpopMiIseTcs
B BMJIE €IMHOIO IOAMHCAHHOTO CTOPOHAMM JOKYMEHTA, KOTOPBIH
MOJIAeTCsl B CY/1 C 3asBJICHHUEM O €r0 YTBEPXIACHUH.

Omnpenenennss MUPOBOTO COTJIALIIEHHS MTOKa3bIBAET, UTO MUPOBOE
COIJIALIIEHWE 3aKJII0YaeTCs CTOPOHAaMH C IIEJBI0 YPEeryJnpOBaHUs
Crlopa Ha OCHOBE B3aUMHBIX YyCTYNOK [2]. OTHOCHUTEIBHO
TEOPETUYECKOT0 OMNpENeIeHNs TMOHATHS MHMPOBOIO COTJIALLECHUS
€IMHOTO MHEHUS B HAyYHOH JInTeparype He chopMupoBaHO. MupoBoe
COTJIALIIEHHE O3HAYaeT 3aKJIIOYEHHOE CTOPOHAMU M YTBEPIKJIEHHOE
CYJIOM COIJIAIIeHHE, B COOTBETCTBUU C KOTOPOH MCTEIl M OTBETUHMK
MMyTeM B3aUMHBIX YCTYNOK JHKBUAUPYIOT TpakKAaHCKO-IPABOBOH
CIOp, BO3HMKIIMN Mexay HUMH [3]. MupoBoe coriameHue — 3TO
JIBYyCTOPOHHEE COIJIAllIEHHMEe MEXKAYy HCTIIOM U OTBETYMKOM, MpHU
3aKIIIOYEHUH KOTOPOTO OHM (DaKTHUECKH 3aHOBO OINPEEIISIOT CBOH
npaBa ¥ OOS3aHHOCTH B CIIOPHBIX MPaBOOTHOIIEHUX [4]. MupoBoe
COTJIAIIIEHHE —3TO IOTOBOP, 3aKJIF0YAEMBIHM MEX Ty CTOPOHAMH C IIEJTBIO
MIpeKpalieHns Cropa Ha yCIOBHX, CBI3aHHBIX cTOpoHaMU [5]. [lanHas
TOYKA 3pEHUs MOJAep KaHa ONPEEIIEHUEM, YTO MUPOBOE COIVIallICHUE
CJIeZlyeT paccMaTpHUBaTh KaK pacHOpSAUTENbHOE JIeHCTBHE CTOPOH
[0 B3alMHOMY YpPEryJIMpPOBAHHIO MaTepHalIbHO-IIPAaBOBOTO CIOpa,
KOTOpBIN BO3HUK, Ha B3aMMOIPHUEMIIEMBIX YCIOBHSX [6].

B 0CHOBY MHpOBOTO COTJALICHUS MOTYT OBITH TOJIOKEHBI
NpoIleHHe JAoJra, NpU3HAHWE TpeOOBaHWH, OTCTYMHOE, 3ayer
TpeOOBaHMi{, HOBALMS, pPaccpoyKa WM OTCPOYKA HCIOIHCHUS
CIIOPHOTO 00513aTENbCTBA, YTO BO MHOTOM OIPENENsieT XapakTep U
coJiepKaHKe Ipa)/1aHCKO-TPaBOBOIo A0rosopa [7].

B wmemom mpencraBisieTcsi BO3MOXKHBIM - KBaTH(DUIIMPOBATH
MHPOBOE  COTlJallleHWe KaK  JOTOBOPEHHOCTb  CTOPOH IO
YPeryJIMpOBaHHUIO CIOpa Ha OMNPEJENIEHHBIX, COIIACOBaHHBIX
CTOPOHaMHU YCIIOBHUSX.

C TeopeTHUeCKOM M MPAKTHMUECKOM TOUYKH 3pEHHs BaKHO
MIPaBUJIBHOE ONPE/IeNIEHUE TIPABOBON TPUPO/IbI MUPOBOTO COTTTAILICHHUSL.
[IpyHuMass BO BHUMaHHE, YTO MHPOBOE COIJIAIIEHUE SBISAETCA
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JIOTOBOPEHHOCTHIO, JIOTOBOPOM, HAIPaBIEHHBIM Ha COTJIACOBaHHE
JNEHCTBHII CTOPOH B paMKaxX CYIIECTBYIOIIETO CIIOpa, TaKOW
JIOKYMEHT WMeeT MPHU3HAKH cAeNkd. [IpaBUIbHON U 000CHOBaHHOM
MPEJCTABIACTCS TO3WIMA JIPYTHMX YYEHBIX O HE0OXOIUMOCTH
MPUMEHEHUS K MHPOBOMY COTJANICHUIO OOIIMX TpeOOBaHUU K
JNEUCTBUTEIBHOCTU CHIEJOK, OYEPUEHHBIX B CT. 157 I'paxkmanckoro
konekca PK [8]. CmenctBueM WX HECOOMIOICHHUS MOXKET OBITH
HEJCHCTBUTENBHOCTh MUPOBOTO coramienus. Ceifuac geicTByrolee
3aKOHO/IATENIbCTBO HE COJIEPIKUT CIICIUAIBHBIX HOPM OTHOCHTEIHHO
OCHOBaHMI NPU3HAHUS MUPOBOTO COTJIANICHIS HEICHCTBUTEILHBIM, a
CJIEIOBATEIHHO, 3TOT BOMPOC TOJICKHUT PEIISHUIO Ha OCHOBE OOIIIX
npennucannii I'pakaanckoro kogekca PecrryOnmku Kazaxcran.

B 3apy0exHOM 3aKOHOAATEIHCTBE MUPOBOE COTJIANIICHHE TaKKe
paccMmarpuBaeTcs Kak CIellka, YyrOBOp, JOTOBOp. B wacTHOCTH, 1O
3aKOHO/IaTeNbCcTBY DpaHIMM MHUPOBOE COTJIAINICHUE OIPEAesaeTCs
KaK MaTepHaJbHO-TIPaBOBOW JIOTOBOP, MPEIMTUCAHUS OTHOCHUTEIHHO
ee (opMebl, cofepxkaHus ¥ Chepbl MPUMEHEHHUS COCPEIOTOYCHBI B
cT. 2044-2058 I'paxnmanckoro konaekca ®dpanuuu [9]. OcHoBaHus
HE/ICWCTBUTEIILHOCTA ~ MHPOBOTO  COTJIAIIGHUS  OIPENIEICHBl B
cT. 2053-2057 I'paxnmanckoro xonekca Dpanmuu (omuOKka B
CyOBeKTe WM TIPEJMETEe CIIOpa, COBEPIIICHHUE CACTKHU IO/ BIHSHUEM
HACHWIIUSL WM 3a0ITy’KJCHHS, TOJIINCAHNE CJCIKH BO HWCIIOJTHEHHE
HEJICWCTBUTEIILHOTO JIOTOBOpAa WJIM HAa OCHOBE  IOJJIEIBHBIX
JIOKYMEHTOB, 3aKJIFOYEHHE MHUPOBOTO COTJIAIICHUS OTHOCHUTEIHHO
TpeOOBaHMIA, KOTOpbIE paHee OBUIM PACCMOTPEHBI W Pa3peIICHBI
CYJIOM B paMKaX WHOTO CyJIeOHOTO Jieja U T.JI.).

MupoBoe cornamieHne WMeeT W TpoIlecCyallbHOEe 3HAYeHUE,
MOCKOJIBKY CIIEZICTBHEM €ro 3aKJIIOYCHHUs SBIIICTCS MpeKpalleHne
MPOU3BOJICTBA MO JeNy (NPHU YCIOBHH YTBEPIKICHUS COTIJAIICHUS
cynom). B mutepartype BeIcka3aHO MHEHHE, YTO MUPOBOE COTJIAIIICHHE
UMEeT OPUANYECKYO CHITY TOJIBKO KOTJ[a OHO YTBEPKICHO CY/IOM, UTO
(hakTHYeCcKN O3HAYaeT ee KBATH(PHUKAIMIO KaK CyIeOHOTrO pelIeHus
sui generis [10]. B mpakThke OTEYECTBEHHBIX CYAEOHBIX OPTaHOB
npeobasaeT UMEHHO TaKoOH ITOJIXOJ, OJHAKO 3Ta TO3WIUS Tpedyer
YTOYHEHUS, TIOCKOJBKY €I IOAPHIBACTCS MaTepHalIbHO-TIPaBOBOE
CoJIepKaHNe MUPOBOTO COTJIAIIEHUS KaK JOTOBOPEHHOCTH CTOPOH.

MupoBoe coriamieHue SBISETCS JTOKYMEHTOM KOMIUIEKCHOM
MPaBOBOM MPHUPOABI — 53TO MaTEepPHAIBLHO-TIPABOBOW  JIOTOBOD,
3aKJIFOUYEHHE KOTOpPOTO TMPHUBOJUT K TPOIECCYaTbHO-TIPABOBBIM
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MOCNEACTBASAM.  YKa3aHHBIE  COCTAaBHBIE  DJIEMEHTHl  CIENyeT
paccMaTpuBaTh Kak OTACIbHO, TaK M B COBOKYNHOCTH. Muposoe
COTJIAllICHHWEe Kak MAaTepHajbHO-IIPABOBOM  JOTOBOp  SBISIETCS
3aKIIIOYEHHBIM C MOMEHTa JOCTHKCHHUSI CTOPOHAMHU B HaJIexallen
¢dopme corjacusi MO BCEM CYLIECTBEHHBIM YCJIOBHSIM JIOTOBOpa
cornacHo npenanucanusMm cr. 157 I'K PK, ecaum agpyroii MoMmeHT
BCTYIUICHUSI B CHUIIy HE COIJIAaCOBaH CTOPOHAMM (TIPH 3TOM IIPH JIFOOBIX
YCIIOBHSAX HEOOXO0IUMO COOTIOICHHE IPEITUCAHUI 3aKOHOAATEIILCTBA
OTHOCHUTEJIBHO JICHCTBUTEILHOCTH CHIENIOK).

Takoe coriameHue, Kak TPakIaHCKO-TIPAaBOBOM  JIOTOBOP,
SIBIISIETCS] COBEPILICHHBIM JAaXe€ 10 YTBEPKACHUS CYJIOM (€CII HHOE He
MPEIYCMOTPEHO B CAMOM COTJIAIICHHH), BEJb XapaKTep OTHOIICHHUH
IO CICITIKE U €r0 I0pUANYEecKas CUila OIPEICIIIETCS €ro COACPKaHuEM,
a He Ha3BaHHeM. VHBIMH croBaMH, Jaxe [0 YTBEpPXKICHHSA
COTJIAIICHUS CYIOM Takas JIOTOBOPEHHOCTb OyaeT o0s3aresbHON
JUIL CTOPOH Kak OOBIYHBIA TPa’kAaHCKO-NIPABOBOM OTOBOp, M Ha
YCIIOBHSI TAKOM JI0TOBOPEHHOCTH 110 W3MEHEHHUIO WM MPEKPAILICHHIO
00513aTETILCTB MOXKHO CChIIAaThCsl B obmieM mnopsake. CoxpepkaHue
TAKOTr'0 COIJIAIICHUs TpeOyeT MPaBoOBOW OLIEHKH cyzaa. B To ke Bpems
3Ta JOTOBOPEHHOCTH HE 3aBEPILAET CyIONPOU3BOJCTBO 10 ACTy U HE
MOJKET 00eCTIeUNBaTHCSI MEPaMH ITPUHY IUTEIBHOTO UCTIOJIHEHHUS.

C uenp0 CO3MaHUS pEaNbHBIX TapaHTHH 3aIlUTBl  IPaB
CTOPOH MHUPOBOI'O COTJIAIICHUS YCMaTpUBAETCs LEeNeco00pa3HbIM
BBeJICHHE Oojiee YETKUX MNPEANUCAHWN IO BBIIOJIHEHHUIO JaHHOTO
nokymeHTa. HeobxomumbiM siBiisietcst BkitoueHune B TekcT ['TIK PK
CIEeUUAIbHOH HOPMBI O TOM, YTO OINpeJesIeHHEe 00 YTBEPXKICHHH
MHUPOBOTO COTJIAIICHUs (€CIM TaKOHM CHENKOH MpeaycMaTpuBaeTCs
COBEpILICHUE OIPEJENICHHbIX ACHCTBHI) JOJKHO COOTBETCTBOBATH
BCEM TpeOOBaHMSAM, NPEAYCMOTPEHHBIM ISl HMCIOJHHTEIBHOTO
JOKyMEHTA.

B cnywae ykinoHeHMs M@ OT HMCHOJHEHHs 00S3aTEIbCTB II0
MHUPOBOTO COTJIAILICHHIO COOTBETCTBYIOLIME JCHCTBHS IOAJIEKAT
COBEPLICHHUIO B IPUHYIUTEIBHOM Mopsiike cornacHo 3akoHy PK «O06
WCTIOJIHUTEIILHOM ITPOU3BOJICTBE U CTATyCE CYACOHBIX HCIIOTHUTEIICH
Ha OCHOBAaHMM OIpEICNiCHUA cyaa 00 YTBEP)KICHUU MHPOBOTO
cornameHus. B cimyyae BBISIBICHUS] HECOOTBETCTBHUSI BBIHECEHHOTO
MOCTAaHOBJICHUsSI TPEOOBAHUSAM K HCIHOJHUTEIBHOMY JOKYMEHTY
TaKue HEAOCTATKH MOAJICKAT yCTPAHCHHUIO, a HE ITyTeM BO30YKACHUS
HOBOTO CyJ1eOHOTO Aea.
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MupoBoe CoIJIallIeHHE TaKKe MOMKET OBbITh  3aKII0UEHO
CTOPOHAMHM Ha CTaJUM HCIOJHEHHS CyJIeOHOro pEeLICHHUs, TOrAa
OHO YTBEPKAACTCS CYIAOM MU SIBISICTCS OCHOBAaHMEM OKOHYAHHMS
UCTIOJIHUTEIBHOTO MTPOM3BOJICTBA.

HauOonee CcnoXXHBIMM ¥ SMOLMOHAIBHO HANPSIKCHHBIMU
CUMTaEM JieJia, BHITEKAIOLINE U3 CEMEHHBIX OTHOLICHHH, KOTa BOIIPOC
CTaBUTCSI O pa3BOJE, pa3AeiICHUI COBMECTHOTO UMYIIIECTBA CYIIPYTOB,
OIpeleNICHU MeCTa MpPOKMBaHWSA peOeHKa (IeTel) ¢ OIHUM U3
poauTeneld, BOCCTAHOBICHMS AIMMEHTOB, pa3pelICHHE HA BBIC3[
pebeHka 3a rpaHuiy ¥ ToMy ojio0Hoe. Takne KOMIJIEKCHbIE HCKOBBIE
3asBJICHUS MOJAIOTCS B CyA, HO CyJIbl TIO MOHATHBIM NMPHYMHAM, KaK
NPaBWIIO, UX PA3bEINHSIIOT B Pa3IHMYHbIC IPOU3BOJICTBA.

Utak, ans peanu3aluyl «MUPHOTO IUIAHA» YypETyJIUPOBAHUS
CIOPHBIX IIPaBOOTHOIICHUH BO3HHUKAET HEO0XOIUMOCTD
OTIPEIENUThCS, KaK pelaTh Aej0: KOMIICKCHO MM (parMeHTapHO.
B o3rom cmywae BOmpoc CTOMT O TOM, CTOUT HaXOIUTh
NpOCTEHIINE TON0KEHUs, KOTOPBIE HE BBI3BIBAIOT CYIIECTBEHHOTO
NPOTHUBOCTOSIHUS, ¥ 110 HUM 3aKJII0YaTh MUPOBBIC COTJIALLCHUS WIIN
CTapaTbCsl KOMIUIEKCHO DPELIMTh BCE Jeja OJHOBPEMEHHO OJHHUM
MHUPOBBIM COTJIAIIEHNEM. 3/1ECh CTOUT OTMETUTB, YTO JOBOJIBHO YaCTO
MHUpHBIC IIEPErOBOPBI COMPOBOXKIAIOTCS HEIOBEPUEM HE TOJBKO
CTOPOH MHPOBOTO COIJIAIICHUSI, HO U BBICOKOKBAIN(UIIMPOBAHHBIX
MpecTaBUTENe Mexay coOoil. Bo BpeMs GpopMyHpoOBKHU yCIOBHN
MHPOBOTO COIJIAIICHHUS MOXKHO BBISIBUTH YPOBEHb KBAIHU(UKALMN
OIIIOHEHTA, eHCTBUTEIbHBIE HHTEPECHI TPOTUBOIOIOKHON CTOPOHBI
¥ Ha TOM OCHOBAHHH CAEJIATh BBIBOJ O TOM, HE OIIIIOHEHTHI BITAIOTCS
UCIIOJIB30BaTh BpeMsl JUIsl YAOBJIETBOPEHUSI APYTHMX WHTEPECOB, HE
NO0YX/JIaI0T JOMYILICHUS OMINOOK ONMOHEHTOM U TOMY IO00HOE.

Benenune neperoBopoB Mo paspelieHUI0 CIopa MUPHBIM ITyTEM
— 3TO HE TOJIBKO CJIOXHAs MPaBOBasi MOJIEMUKA MEXIy CTOPOHAMH U
UX MPEACTAaBUTEISIMH, HO U TSDKEJIBINA, SMOIIMOHAIBHO HAPSYKEHHBIN
pasroBop, IAe Ha MCUXOJOTHYECKOM YPOBHE PELIAIOTCS HE TOJIBKO
NPEAJIOKECHUS IPOTUBOIIOJIOKHON CTOPOHBI, HO U €€ TIOBEACHUE, TOH
pasroBopa 1 ToMy ogo6Hoe. [ToaToMy 11 JOCTHKEHHUS ycIieXxa Mo
JenaTh YCTYIKH TOJIBKO CO CTOPOHBI OJHOH CTOPOHBI, HY>KHO €lle
JeiCTBOBAThH B €€ MHTEpECaX, TO €CTh TPeOOBATh OT APYIOH CTOPOHBI
«IIaroB HaBCTPEUY», HO B Pa3yMHBIX Npefesax ¥ Ha BBITOAHBIX JUIs
00enx CTOPOH YCJIOBHAX, ¢ yuetoMm monoxenuid ct. 193 I'TIK PK o
TOM, YTO MUPOBOE COIJIAIICHHE HE JJOIKHO
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[lepeuncnnuTe BCce BO3MOXKHBIE BapUaHTBl CIOXKHBIX JIeJ, TIC
Y4acTBYIOT, KPOME CTOPOH, TPEThH JHIA C CaMOCTOATEIHHBIMHU
TpeOOBaHMAMH I10 TIPEJIMETY CIIOpa MK 0€3 TAKOBBIX, a TaKXKe JINIIa,
KOTOPBIX CIIEMATBHO HE YBEAOMWIIH O PACCMOTPEHUU Jelia, YTOOBI
TallHO OT KPeIuTOopa Mepe/iaTh eHHBIH 00BEKT, Ha KOTOPBIA MOXKET
OBITH OOpAIIEHO B3LICKAHKE U T. I1., HEBO3MOKHO. OTHO OYEBUTHO, YTO
C y4acTHeM B MHPOBOM COTJIAIIICHWU BCEX 3aMHTEPECOBAHHBIX JIHII, a
HE TOJBKO CTOPOH, OHO OyJIeT 00s1aaaTh OOJbIIeH CTaOMIBHOCTHIO.

[ToaToMy MCKyCCTBEHHOE OTPaHUYCHHE CYOBEKTOB 3aKITFOUCHHS
MHPOBOTO COTJIANIICHHSI TOJIBKO CTOPOHAMH (FITH WX TPEICTABUTEIISIMH )
HE TOJIKO HEpalMOHAIFHO, HO W IMPOTHBO3aKOHHO. B wacTHOCTH,
ATO TOJIOKEHUE TPOTHBOPEUUT TPAKIAHCKO-TIPABOBOMY MPHHITUITY
CcBOOOJIBI JIOTOBOpA, a TaK)Ke HMHTEpecaM BCEX 3aWHTEPECOBAHHBIX
I,

B coBpeMeHHOIl IMBWINCTHYECKON JHTEparype 3adacTyro
mpeiaraeTes 0ojee MIMPOKOe TOJIKOBaHKME CBOOOMBI IOTOBOPA, YeM
sto caenano B I'K. Tak, npodeccop bacun FOpuit ['puropresuy,
OTMEYaeT O YeThIpex cocTaBisgtommx. [lo ero MHeHWIo, cBoOOmIa
JIOTOBOpA TIPEIOCTABIISIET JTFOOOMY JIMITY TIPaBO IO CBOEMY YCMOTPEHHIO
1 0e3 PUHYXIIeHUsI U3 BHe: 1) 3aKiroyars (MM He 3aKITF0YaTh) TOT WK
WHOM JTOTOBOP; 2) BRIOMpATh TAPTHEPA, C KOTOPBIM OH KENAeT 3aKITI0YUTh
JIOTOBOP; 3) BEIOMpATh BUJ JOTOBOPA; 4) ONPENeNsITh YCIOBHS JOTOBOPA.
[11]

IO.I'bacun oTmeuwan, 4TO Henb3s CMEIIMBATH OTPaHHUYCHUS,
KOTOpBIE BO3JIOXKHIN Ha Cce0s caMH YYacTHHKHA [[OTOBOpa, H
cBoOonmy pmoroBopa. [12] B orpaHmueHHH JOTOBOPHOW CBOOOIBI
B KOHIIEHTPUPOBAHHOM BHJIE MOKHO W300pa3UTh CIEAYIONINM
oOpa3oM. B rpaxkmgaHckoe 3aKOHONATENBCTBO, M TPEXKIE BCETO B
I'K, Britouarotcs odmie oropopku. K ux duciy, HampuMep, MOXKHO
OTHECTH TIPpaBHJa O HEOOXOAMMOCTH OCYIIECTBICHHUS TPAKIAHCKHIX
mpaB JTIOOPOCOBECTHO, pa3yMHO U CHPaBeNIMBO, COOIIOJCHHE
COJIEpIKAIMXCsl B 3aKOHOJATEIhCTBE TPeOOBaHMMA, HPABCTBEHHBIX
MIPUHIIATIOB OOIIECTBA, a JJIsl IPeIPUHUMATENEH — ITPaBUIT JICIIOBOM
stuku (1. 4 ct. 8 'K).

OrpaHudeHue T0TOBOPHON CBOOO/IBI B 3TOM CIIy4ae MPOUCXOIUT
CYJIOM, KOTOPBI OCHOBBIBAETCSl Ha O0OCTOSTENHCTBAX Jella, B CBOEM
pEIIeHUU OTKAa3bIBAET OT 3aIlUThl CYOBEKTHBHOTO NpaBa B CIIydasx,
€ClIi OflHA W3 CTOPOH JEWCTBOBANAa IO OTHOIICHHIO K JPYrou
HECTpaBe/UINBO, O€3HPABCTBEHHO U T.J. [13]
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To ecTp HE TOJNBKO MHOTOBEKTOPHOCTH IPEABSIBICHHBIX
NpEeTeH3Mid, HO ¥ CYOBEKTHBIH COCTaB JIMI, YYaCTBYIOIIMX B
TPaKIAHCKOM JIeJe WM HCIIOJHHUTEIBHOM MPOU3BOJCTBE, MOTYT
JIMKTOBATh KPYT CyOBEKTOB MHPOBOTO COTJIAIICHUS, KOTOPBIE B CBOMX
MHTepecax OyIyT NBITAaThCS MOBIHATH HA €ro cojepkanue. To ecTh
¥ B 9TOM ClIy4ae PEKOMEHOBAHO KOMILUICKCHO pPEIlaTh JEI0 MyTeM
IPHUBIICYCHUS K YYACTHIO B 3aKJIFOUCHUH MUPOBOTO COTJIAIICHHS BCEX
3aMHTEPECOBAHHBIX JIUII.

Tak, TpH ompereieHNH CONUAAPHOW WM CyOCHAMApHOM
OTBETCTBEHHOCTH HECKOJBbKMX JIMII y HHUX OyJeT JudYHas
3aMHTEPECOBAHHOCTh B 3aKJIIOUYCHHH MHPOBOTO COTJIAIICHHS I10
YCTaHOBICHUIO 00bEMa U MOCIEAO0BATEIBHOCTH MPEIbSIBICHUSL
npeTeHs3uil kpeautopoM. Eciu Takue mHTEpecH He OyIyT YUTEHBI, TO
BO3HUKHYT OITpE/ICICHHbIE MPOIECCYAbHBIC OCIOKHEHHS, KOrja He
IPUBIICYCHHBIE K y9ACTHUIO BMUPOBOM COTJIALIICHUH 3aHNHTEPECOBAHHBIC
CyOBeKTHl OymyT 00XaloBaTh OINpeAeIeHHE Cya, KOTOPBIM OBLIO
IPU3HAHO MUPOBOE COTJIAIICHHE, & COOTBETCTBYIOMIAS I'PasKIaHCKOE
JIe7I0 MOKET Ha JUIMTEIBbHBIA CPOK 3aTSHYTh BOCCTAHOBIICHHE TpaB
KpeauTopa. [109ToMy MMEHHO B HHTEpecax KpeIuTopa IMpHUBJIeKaTh K
YYacTHIO B JIeJIe BCEX 3aMHTEPECOBAHHBIX JIMI HA CTOPOHE OTBETYHKA.
Hamnpumep, npu npeabsSBICHAN UCKa K OJJHOMY U3 CYIPYTOB, C KEM
HETIOCPEACTBEHHO OBLT 3aKIIIOYEH JIOTOBOP 3aiimMa, JPYyroro cympyra
1ie71eco00pa3Ho MPUBIIEKATh K YYAaCTHIO B Jielie KaK TPeThe JIIo Oe3
CaMOCTOSITEIbHBIX TPeOOBaHMII HAa CTOPOHE OTBETYHMKA, YTOOBI B
JaJbHEHIIeM MpeJocTepedb BO3MOXKHBINA HCK O MPU3HAHUH J0TOBOpa
HEJCUCTBUTEIBHBIM KaK 3aKIIOYEHHOro 0e3 corjacusi Apyroro
Cymnpyra ¥ TOMy I0JI00HOE.

[ToaTOMy CHCTEMHOCTH B 3aKJIFOYCHUH MHPOBOTO COTJIALICHUS
JMKTYeT HEOOXOAMMOCTb 3apaHee ONpeNesiTh MOCIIEI0BATEILHOCTh
IPEIUIOKCHUIT MHUPHOTO YPETYJIMPOBAHUS CHOpa MO CYyOBEKTHOMY
COCTaBy, y4YeTy CYOBEKTUBHBIX WHTEPECOB KaXIOH JHYHOCTH
Oynmymiero  J0roBopa, YTOOBI — ONPENENUTH  MMOTCHUIHUATIBHYIO
BO3MOJKHOCTB 3aKJIFOYUTh KOMIUIEKCHOE MHPOBOE cornamenue. [Ipu
9TOM oOpaieHne ¢ ohepToil JOBOJIBHO YaCTO BOCIIPHHUMAETCS Kak
c11ab0CTh MO3UIINH, HO 3TO B3aUMOBBITO/THBIH CITOCO0 yPETYINPOBAHUS
CcIiopa, a 3TOT apryMeHT HEOOXOAMMO JJOHECTH JI0 ONIITOHEHTOB OJHUM
U3 TIEepBBIX. BMECTO MHOTOJIETHET0 pPacCMOTPEHHs Jeia CyIoM,
CBSI3aHHOTO C ITOCTOSTHHBIMH 3aTpaTaMH BPEMEHH, CPEJICTB, YCHUIINH,
HETaTUBHBIMU 3MOLVMSIMH, JYYIIMM CYMTAEM BapUaHT B3BEIIMBAHUS
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B3aMMHBIX MPETEH3UH W MEPCIEKTUB MX JOBEICHHS 1O PEaNbHOTO
WCTIOJIHEHHS, YTO IIO3BOJMT ONPEACIUTh YPOBEHb B3aWMHBIX
YCTYNOK. BBICTpO paccuuThIBaTh Ha akUent o(epTbl He MPUXOAUTCS,
MOCKOJIBKY ~ONIOHEHTHl JIOJDKHBI MOCMOTPETh Ha COOCTBEHHBIE
MEPCIEKTUBBI, YBUIACTh PEaIbHOCTh HAMEPEHUI KOHTpAreHTa u Jaxe
KBaJM(UKALIUIO MPEJICTABUTEIIS ONIIOHEHTA.

MupoBoe cornameHue B JOCYJeOHOM THOPSIKE CIOXKHO
JOCTUraeTCsl, HO OHO MOJKET OBITh 3aKJIIOYEHO Ha JIIOOOH cTaguu
cyaeOHOro pa3dnupaTesnbCTBa U Ja’Ke B YTOJIOBHOM ITPOU3BO/ICTBE, €CIIN
OyAyT NPEIIOKEHbl MHTEPECHBIE IJISi MPOTUBOIOJIOKHON CTOPOHBI
ycinoBus. B Kaxmol cuTyauuu CleayeT YYWTBIBAaTh JIBUKECHHUE
Jefa M CHUCTEMHO aHalIM3MpOBaTh, W HCIOJIb30BaTh IPABOBOE
MOJIOKEHUE OonmoHeHTa. Hanpumep, mocne IByX HpOUTpHILICH aera
B KAaCCallMOHHOM CyJI¢ ¥ HallPaBJICHUH JieJIa Ha HOBOE PACCMOTpPEHHE
B Cy[J NEpPBOH MHCTaHLUMHU 00€ CTOPOHBI OyIyT yCTaBIIHE, a Jaxe
NPUHUUIIHAIBHBIE ONIOHEHTHI, CKOpee Bcero, OyayT TOTOBBI K
KOMIIPOMHCCHOMY CII0CO0Y yperyIupoBaHus criopa.

Wtak, B KadecTBE BBIBOJA MOKHO OTMETHTb, YTO MHPOBOE
COTJIAIICHUE SIBISICTCS. BAKHBIM U A(QQEKTUBHBIM  CHOCOOOM
YperyJiupoBaHusl CHOpa HAa OCHOBE KOMIIPOMHCCA M COOJIIOACHUS
KOMMEPUYECKMX MHTEPECOB CTOPOH. AKTHUBHM3alMs NPUMEHCHHS
JaHHOTO  TPaBOBOIO  MHCTUTyTa  OyAeT  cHocoOCTBOBATb
COBEPLICHCTBOBAHUIO ~ HOPM  3aKOHOJATEJIbCTBA HA  OCHOBE
Pe3yabTaTOB HAYYHBIX HCCIICAOBAaHMH, aHAIN3a Cy1eOHON MPaKTHKH
1 TIOJIOKUTEIBHOTO 3apYOEKHOTO OTBITA.
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I'I: Hypaxmemoea
IIpunHIun cBo6oabI J0roBOpa B HOTAPHAJIBLHON MPaKTHKE

I'paxknancko-1IpaBOBOE PETYINPOBAHNE, KAK U3BECTHO, CTPOUTCA
Ha ONpEJEeNIEHHBIX HavyajlaxX, MPUHIUIAX TpaKAaHCKoro mnpasa. [lan-
HBIE TIPUHIINIIBI IPOHMU3BIBAIOT BCE TPAKIAHCKOE MPAaBO, BCE €ro dJie-
MEHTHI (TIOI0TPACIIH, MHCTUTYTHI, KOHKPETHBIE HOPMBI) U c(hopMyu-
poBansl 3akoHomaTeneM B 1. 1 ¢r. 2 'K PK [1].

Kak mumcan O.I. bacun «lIpuHIUIBI TpaXTaHCKOTO IpaBa
PecniyOnukn  KasaxcraH  KOpeHHBIM — 00pa3oM  OTJIMYAKOTCS
OT TIPUHIUIIOB, Ha KOTOPHIX CTPOMJIOCH TIPOILIOE COBETCKOE
TpaXXTaHCKOE TpaBo. BbIpaxkas xapakTep CyIIECTBOBABIIUX TOTAA
OOIIECTBEHHBIX OTHOIICHUHA M OPHUEHTHPYSICh HA MX YKpEIUIeHHe U
3aIIUTY, TPAKIAHCKOE MPABO COBETCKOTO MEPHO/a OBIJIO TOCTPOEHO
HAa TakUX MPHUHIOWANAX KaKk BEPXOBEHCTBO TOCYJapCTBEHHOU
COOCTBEHHOCTH TI€pEe BCEMH €€ HeroCyAapCTBEHHBIMH BHAaMHU
u QopMamu, 005S3aTETHHOCTh MOJYMHECHHUS CITyCKAEMOMY CBEPXY
TUTAHOBOMY 33JaHUIO MPH 3aKITIOUYEHUH, TOJTKOBAHUH U UCTIOTHEHUN
TPaXXIaHCKO-TIPAaBOBOT'O JOTOBOPA, HEJOITYCTUMOCTh KOHKYPEHIIUHU B
SKOHOMHYECKHX OTHOIICHHSAX U T.I. Bce 3TW mpUHIMITBI OoTpakanu
[EHTPATN30BaHHYI0, KOMaHJHO-TIPUKA3HYIO CHCTEMY PETYINPOBAHUS
SKOHOMUKOH M YLUIH B IIPOILJIOE BMECTE C ITOW CUCTEMOM.

MB&I nosjaraem, 4TO CEroAHS MOXKHO Ha3BaTh TaKWE MPHHIIUIIBI
TPaXXTaHCKOTO TpaBa:

a) PpaBEHCTBO IIPABOBOTO CTaTyca CYOBEKTOB TpakIaHCKO-
MIPaBOBBIX OTHOILICHMI;

0) HETIPUKOCHOBEHHOCTh COOCTBEHHOCTH;

150



B) cB0OOa IPaXKIaHCKO-TIPAaBOBOT'O JOTOBOPA;

') HEBMEILIATEIbCTBO FOCYIapCTBa M BCEX TPETHUX JIHILI B YACTHBIC
Jiefia 1 JINYHYIO KHU3Hb;

1) 3alUTa NpeAllpUHUMAaTeNed U MoTpeduTeIeld Kak OCHOBHBIX
CyOBEKTOB I'pa’kIaHCKO-IIPABOBBIX OTHOLICHUIA;

€) 3alIMTa MPaB U NPaBOMEPHBIX HHTEPECOB KpeauTopay» [2].

besycnoBHO, Bce OSTH NPUHLUMIB HMEIOT 3HA4YCHHE IS
PEryIMpOBaHus TPa)XIaHCKO-TIPaBOBOro Aorosopa. OIHAKO C TOYKH
3peHHs] U3y4YEeHHs JOTOBOPHOrO IpaBa OJUH M3 HHUX IPEICTaBISET
HauOONBIINI HHTEpeC. DTO MPUHIMI CBOOObI 1I0TOBOPA. Y ICHEHHE
CMbICJIa IJAHHOTO NMPHHLHUIIA UMEET BaXKHOE KaK MO3HaBaTEeIIbHOE, TaK
U MIPaKTHYECKOE 3HAYCHUE.

Tak, FO.I'. bacun roBopuT o0 ueTbIpex cocTaBistommx. I[lo
ero MHEHHIO, CBOOOJa JOroBopa NPENOCTaBIACT JIOOOMY JIUILY
paBO 10 CBOEMY YCMOTPEHHIO W 0€3 NpPUHYXKICHHS U3 BHE:
1) 3akmiovarh (WM HE 3aKI0YaTh) TOT WMJIM HWHOW JOTOBOD; 2)
BbIOMpATh MapTHEPA, ¢ KOTOPHIM OH JKEJIaeT 3aKIYUTh JO0TOBOD;
3) BBIOMpATH BUJI JOTOBOPA; 4) OMPEeNaTh YCIOBHS JoroBopa [3].

HecmoTps Ha TO, YTO HA CErOAHSIIHUI AEHb TPAKTUYECKU HA OANH
Y4eOHUK 10 TPaKJaHCKOMY IpaBy He 00XOIuTCs 0e3 yIOMHHAHUS
WM KPAaTKOM XapaKTEPUCTUKU YKa3aHHOTO NPHHLHUIA, MPOOIeMBbl
CBOOO/IBI I0OTOBOPA MPOAOIKAIOT U CETOAHS ObITh aKTYaJIbHBIMHU.

B neiicTByromeM rpaxiaHCKOM 3aKOHOIATEIbCTBE COIEPKAHNE
naHHoro npuHuumnapackpeiBaetcsaBcT. 380 'K PK. Ananusz nonoxxenuit
JAHHOW CTaThM MOKAa3bIBACT, YTO CBOOOMA IOrOBOpPA 3aKOHOJATEIEM
paccMaTpUBaeTCsl C HECKOJIBKUX Mo3uLuii. Bo-nepBbIX, cornacHo 1. 1
cT. 380 I'K rpakiane v ropuudeckre JIuia CBOOOIHBI B 3aKITIOYCHUN
noroopa. MHbIMH clloBaMH, OHM CaMH, HE3aBUCUMO APYT OT Apyra U
OT MHBIX CyOBEKTOB, B TOM YHCIIE 00JIaAI0INX BIACThIO Ty OIMYHBIX
00pa3oBaHMi, PELIAIOT, 3aKI0YaTh WIM HE 3aKII04YaTh JOTOBOD,
W eclii 3aKirouaTh, To ¢ KeM. CoBepluas CHEIKY C HEABHKHUMBIM
HUMYIIECTBOM, €€ YJaCTHUKH JOJDKHBI 00J1aiaTh BHYTPEHHEH BOJIEH.
BHyTpeHHss1 Bonsg CyOBEKTOB JOJKHA OBITH BBIP2XKEHA BO BHE H
JOBEZIeHa 10 CBelleHHs ApYrux jaun. Crnocod, HocpeacTBOM KOTOPOTO
OCYILIECTBIISIETCS. U3BABICHNUE BOJM B CHEJIKE COCTaBIsIET €€ Gopmy.
CTOpOoHBI MOTYT OBITH COBEPIIEHHO CBOOOIHBI B BbIOOpe (HOpMBI
cleNKH MO0 OrpaHWYEHBI B TAKOM BBIOOpE TPeOOBAaHHMSIMHU 3aKOHA.
[lonyxaeHue K 3aKIIOUCHHMIO JOTOBOpa IO OOIEMy MpaBUIly HE
JIOIYCKAETCA.
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Bo-Bropeix, cBOOOma [0roBopa BBIpAXKAETCS B TOM, YTO
CTOPOHBI BIIPaBE CaMOCTOSTEIBHO BEIOMPATH IOTOBOPHYIO MOJelb. B
cootBeTcTBUM CIIL. 2 CT. 380 'K cTOPOHBI MOTY T 3aKIHOYUTH AOTOBOP, KAK
NpeAyCMOTPEHHBIH, TaK ¥ HE IPEAyCMOTPEHHBIH 3aKOHOM HJTH HHBIMU
NpaBOBBIMH aKTaMHU. bosee Toro,3akoH01aTe b 3aKPENIII3a CTOPOHAMHI
OpaBO 3aKJIIOYaTh JIOTOBOP, B KOTOPOM COAEPKATCS AIICMEHTHI
pPa3NUYHBIX JOrOBOPOB, NPEAYCMOTPEHHBIX 3aKOHOAATEILCTBOM
(cmemannbiit morosop) (ct. 381 I'K). B-tperpux, cBoO0aa A0TOBOpa
BBIPKACTCS B BO3MOXKHOCTH CaMOCTOSITENIFHOTO  OIpPEIeIICHUs
ycnoBuit forosopa (1. 1 ct. 382 I'K). IMeHHO CTOpOHBI I0TOBOpA BhI-
pabaThIBaOT €ro YCIIOBHS, HAIIONHSS €T0 KOHKPETHBIM COICPKaHUEM.
Kak n mo0ast nHas ropuandeckas cBo0oa, CB000Ja 10roBOpa UMEET
cBou TpaHuipl. Ha cymiecTBoBaHME TakuX TpaHMIl yKa3bIBaeTCs
B cT. 380 I'K. Tak, Beas peub 0 HEAOMYCTUMOCTU MOHY>KICHUS K
3aKIJIIOYEHUIO JOTOBOPA, 3aKOHOAATENb YKa3bIBAET HA BO3MOXKHOCTD
UCKJIIOYEHHUSI U3 3TOro mpasuia. O0sS3aHHOCTD 3aKJIIOYUTH JIOTOBOP
MoskeT ObITh ipeycmoTpena ['K PK n uHbIM 3ak0HOM.

C atoit nenslo, HarpuMmep, B Kogekce 3akpenieHa KOHCTPYKLUS
nyOimaHoro aorosopa (cr. 387 I'K) xak moroBopa, 3aKIIF04aeMoOro
B oOs3aTenbHOM mopsake. Kpome Toro, o0s3aHHOCTH 3aKJIIOYUTH
JOTOBOP MOXET OBITh MPEAYCMOTpeHa M J1OOPOBOJIBHO HPUHSTHIM
Ha ce0s1 00s13aTenbCTBOM. Takoe 00s13aTeIbCTBO MOXKET BO3HUKHYTh,
HaTnpuMep, B CHITy npeaBaputensHoro gorosopa (cr. 390 'K PK).

3akoHOZareneM cBoOOja JOTOBOpa OTpaHWYEHAa U B YacTH
¢opmupoBaHust ycnoBui jporoBopa. OHM  ONpeAeisAIoTcs IO
YCMOTPEHHIO CTOPOH, KpOME CllyyaeB, KOTJa COJepiKaHUe
COOTBETCTBYIOIIEIO YCJIOBHS TNPEANUCAHO 3aKOHOM WIM HHBIMU
OpaBOBBIMM ~ akTamMu. Kakue MMEHHO MpeanucaHus 3aKOHa
oOs3aTenbHBl B 4acTH  (OPMHMPOBAaHMUsS  yCJIOBUH  JJOrOBOpa,
paszbsicusiercss B cr. 383 I'K PK, ompegensitomeil cooTHouieHue
JOTOBOpa M 3aKOHOjAaTenbcTBa. B coorBercTBMM ¢ m. 1 naHHOM
CTaThH AOTOBOP JOJIKEH COOTBETCTBOBATH 00S13aTEIbHBIM JUIsl CTOPOH
NpaBWiIaM, YCTaHOBJICHHBIM 3aKOHOJATEILCTBOM (MMIEPaTHBHBIM
HOpMaM), JEHCTBYIOIIMM B MOMEHT €ro 3akiioueHus. B ciyuae,
€CIIM CTOPOHBI IOTOBOpa OTCTYMSAT OT MPEANHCAHUS NMIEPaTUBHON
HOPMBI, JIOTOBOP TIOJHOCTBIO MM B COOTBETCTBYIOLICH YacTh
npusHaercs HeAecTBuTenbHbIM coriacHo cT. 158 'K PK. Ecnu xe
yCIIOBHE JIOrOBOpa HPOTHUBOPEUUT HMMIIEPATUBHON HOpPME 3aKoHa,
OPUHATOTO TOCJIE €ro 3aKIIYEHUs,, TO TaKOe YCIOBHE COXpaHsET
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CHITy, KPOME CITy4aeB, KOT/la 3aKOHOATEILCTBOM yCTAHOBJIEHO, YTO
ero JACWCTBHE PpACIPOCTPAHICTCS HA OTHOLICHMS, BO3HUKIINE W3
paHee 3aKIFOUeHHBIX 1oroBopoB (11. 2 cT. 383 T'K).

ConuanbHO BaKHBIM OOBEKTOM SIBIISICTCS  HEABHKHMOCTB,
MO3TOMY COBPEMEHHOE 3aKOHOAATENLCTBO JOJDKHO OTBOIUTH
3HAYUTENIFHYIO POJIb MIPABOBOMY HMHCTPYMEHTApHIO, MPU3BAHHOMY
OXpaHATh W 3alUIIaTh NpaBa M 3aKOHHBIE MHTEPECHl OTAEIBHBIX
(U3NUECKUX U IOPUINYECKUX JIML, 00IIeCTBa U TOCYAapCTBa.

Ponp  Kymiau-mponakm — HEIBM)KMMOCTH  OYEHb  BEJIMKA.
BonpmmHCcTBO MIogel B CBOEW JKU3HM CTAaHOBATCS yYaCTHUKAMH
JaHHOTO BHUJIA IOTOBOPA.

Ha ceropnsmnuii neHs B cyeOHOM MPAaKTHUKE PacHpOCTPaHEHO
MPU3HAHKE AEHCTBUTENBHBIMU CAEIOK KYTUIU-TIPOAaK! HEABUKUMOTO
MMYILIECTBa Ha OCHOBAHUH IOBEPEHHOCTH, BEIITAHHOHN COOCTBEHHUKOM
UCTILLy, €T0 CYNpYyre, AETSIM WIN POTUTEISIM.

Opnaxo, nMes B By TpeboBanus 1. 3 ct. 163 'K, 3anpemaroriero
NPEICTABUTENII0 COBEpIIATh CHECIKH OT HMMEHH IPEICTaBISIEMOTO
HU B OTHOIIEGHMM ceOs JMYHO, HU B OTHOLICHHHM IPYroro JHLA,
MPEICTAaBUTEIIEM KOTOPOTO OH OJHOBPEMEHHO SBJISCTCS, U 31€Ch
CydaM B KaXIOM KOHKPETHOM Ccllyyae clielyeT HCTpeOoBaTh u
Ipyrue, KpoMe [IOBEPEHHOCTEH, [OKa3aTelbCTBA COBEPILCHUS
cmenku. Hepeaku ciaydam NpemoCTaBIEHUS IOBEPEHHOCTH OIJHHUM
13 COCOOCTBEHHUKOB NPH OTCYTCTBUHM [AHHBIX O BOJICU3BSIBICHUH
opyrux [4].

B cyznebHoll mpakTuke Hambosiee 4acTO BCTPEUYAIOTCA HCKH 10
OCIIApUBAHMIO OTUYKICHHUS HMYILECTBa Oe3 coryiacus Cyrpyra,
10 3TUM JieJlaM CYIIECTBYET HEOJHO3HauHas cyJeOHasi MpaKTHKa 0
npumenenuto 1. 3 cr. 34 Kogekca PK «O Opake (cympyxecTtse) u
CeMBbEe».

bpauHble OTHOIIEHHWS CYNPYroB HOTApHyC IPOBEpSET IO
CBHIETENLCTBY O Opake win uepe3 EaumHyo HOTapuaibHYyIO
WHPOPMALIMOHHYIO CHUCTEMY, KOTopas (YHKIMOHHPYET TOJIBKO
¢ 2009 roma. Ho kak moka3piBaeT NpaKTHUKA, TP O(OPMIICHHH
JIOTOBOpa HOTapuyC HE MMEET pealbHOH BO3MOXHOCTH NPOBEPHUTH,
JNCUCTBUTENBHO JIM YEIOBEK B Opake HE COCTOHMT, JHOO OH
MPEIOCTABISET HEIOCTOBEPHBIC CBEACHUS.

ITosToMy Ju1i0, oOpaTuBIIEeCs K HOTAPUYCY 3 YIOCTOBEPEHUEM
crenkd, OepeT Ha ce0si OTBETCTBEHHOCTh, OANKCHIBAS 3asIBICHHE, B
KOTOPOM COJIEpPKATCsI HEAOCTOBEPHBIE CBEICHUSI.
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Cynam crenyet ucxoguts u3 1. 2 cT. 34 Konekca PK «O Opake
(cynpyxecTBe) U ceMbe», B CHIy KOTOPOTO CIEJKa, COBEpILCHHAs
OIIHMM U3 CYIIPYTOB IO PaclopsHKEHUIO OOLIMM MMYIIECTBOM II0 MO-
THUBY OTCYTCTBHS COIJIaCHs IPyroro Cynpyra, MOXeT OBbIThb HpU3Ha-
Ha HeleHCTBUTENBHON UMb NPU HAJTHYUH JOKA3aTeIbCTB TOMY, YTO
Jpyrasi CTOpOHa B CEJIKE 3Hajla WK 3aBEIOMO JOJKHA ObLIa 3HATH O
HECOIVIaCUH APYTOoro CyNpyra Ha COBEpLICHUE cAeNKH [5].

B takux cnydasx, numa o0si3aHbl IPEACTABIATh 10Ka3aTeIbCTBA
TOTO, 4TO JpyTasi CTOPOHA CIEJIKU 3Haa 00 OTCYTCTBUU COIJIacus Ha
MPOoAaXy MMYIIECTBA, & CyJaM B CBOIO OYepelb BBIICHATH BOIPOC
OTHOCHUTEIILHO TOTO, 3HAJ JIM MOKYyNaTedb O HECOTJacuu Cynpyra Ha
MIPOAAXY.

W 3pech aprymeHTHUpYyeTCS BBIBOA O HEOOXOAMMOCTH 3aMEHBI
(hOpMyIHPOBKH «CBOOOIBI IOTOBOPA» Ha IOPUIMUYECKYIO KaTETOPHIO
«cBOOOA CHETKW» B CBSI3U C TEM, YTO YIOTPEOJICHHE MOHSTHS
«cBoOoma OroBOpa» BBOOUT B  3a0IyXOCHHE OTHOCHTEIBHO
NPaBOBOI'O PEKUMa OJTHOCTOPOHHUX CHETIOK.

VY4auThiBas TO 0OCTOSATENBCTBO, YTO HA CErOAHSIIHUN JCHb
HEJIBUKHMOCTh KaK Y)K€ OBbUIO BBILIEC CKA3aHO SIBJISCTCS OJHUM M3
CaMbIX IIMPOKO BOCTPEOOBAHHBIX OOBEKTOB TI'PaKIAHCKOrO IpaBa,
B OTHOIICHHUH KOTOPOTO CKJIa[IbIBAIOTCS PAa3JIMYHBIC JIOTOBOPHBIC
OTHOLICHHUS, a TakXke TOT (aKT, YTO MNPHUpPoJa HEABUKHUMOTO
UMYIIECTBA MpeoIpeaesser 0onee 3HAUNTEIbHOE BMELIATEIBLCTBO
myOJIMYHOTO TpaBa B peryJIUPOBaHUE BOPOCOB, CBSI3aHHBIX C HUM 10
CPaBHEHHIO C PETyJIUPOBAHNUEM APYTHX O0BEKTOB I'PAsKAAHCKUX MIPaB,
BO3HMKAET ONpPENENICHHBIII MHTEpPEC PacCMOTPEHHUSI OCOOEHHOCTEH
peanu3anyy NpUHLHUIA CBOOOABI JOrOBOPa UIMEHHO NMPUMEHUTEIBHO
K C/IEJIKaM, IPEIMETOM KOTOPBIX BBICTYIAeT HEIBH)KUMOCTb.

HecomHeHHO, HEOBW)XMMOE HMMYILECTBO 00JIamaeT 0co0oi
MMYIIECTBEHHON U COLMANIBbHON LIEHHOCTHIO, TpeOYIOIel ydeTa 3THX
0OCTOSITENILCTB € TOUKH 3PEHHUSI HEOOXOANMOCTH TOBBIIICHHBIX MEp
3aLIUTHI TUX 00BEKTOB IPAKAAHCKOI0 000POTa.

OpHako Bcerza Ju MOBBIIIEHHBIE MEPBI 3alIUTHl HEABHKUMOTO
UMYIIECTBA Kak 0co00oro o0beKTa, 00JaJaroliero CouUalibHON
LIEHHOCTBIO, ONpPaBlaHbl, U HE SBJSIETCS JIM MOBBILICHHBIA HHTEpeC
rocyJapcTBa K yKa3aHHOMY OOBEKTY HapylIEHHEM CBOOOABI BOJIU U
BOJICU3bSABICHUS (PU3UUCCKUX U IOPUIMUCCKUX JIUI ITPU 3aKITI0UCHUN
CICJOK C HEABWXHMMOCTBIO, a 3HAYUT HapyILICHHEM IPHHIUINA
CBOOO/IBI 10TOBOPA.
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Takum 06p3.30M, HECOBCPILICHCTBO IOpH,Z[H‘leCKOﬁ TCXHHUKHU
3aKOHOJATCIbCTBA, PA3JIMYHBIC MOAXOAbI HpaBOHpHMCHHTeJ’ILHOﬁ
MMPpAaKTHUKHU, HC BCCraa COOTBCTCTBYIOH_Ieﬁ CMBICITY ,Z[eﬁCTBymH.IeFO
3aKOHOJATCJIIbCTBA, IIO3BOJISIFOT TOBOPUTH 00 AKTYyaJIbHOCTH HpO6J’I6M,
BO3HHUKAKOIIHUX B CBA3U C IPABOBBIM PEryjIMpOBaHUCM pcCain3allun
IIpuHIOUIIA CBO60,Z[I)I A0TrOBOpa B CHACJIKAX, MNPEAMCTOM KOTOPBIX
BBICTYIIACT HCABUKUMOC UMYIIICCTBO.

CHMCoK MCHO0JIb30BAHHBIX HCTOYHHKOB:

1) I'pasknanckuit kopekc PecnyOmukn Kazaxcran (OOmas yacte), NpUHAT BepXoBHBIM
Coserom Pecriy6nku Kazaxcran 27 nexadps 1994 rona (C ”3MEHEHUSIMU U JIOTIOTHEHUSMH
o cocrosuuio Ha 07.03.2023 r.)// https://online.zakon.kz/Document/?doc_id=1006061;

2) bacun O.I. Ilonstue rpaxmanckoro mpasa//https://online.zakon.kz/Document/?doc
1d=1015276&pos=6;-107#pos=6;-107;

3) Bacun FO.T". U30panHbIe Tpyapl 1o rpakaanckomy npasy. — CII16.: KOpuanueckuii eHTp
Ipecc, 2003;

4) CucenoBa H. Chenku ¢ HEABWIKMMOCTBIO KaK NpEAMET CyaeOHOro paszduparenbcTnal//
https://online.zakon.kz/Document/?doc_1d=32922762&pos=5;-106#pos=5;-106;

5) Komexc Pecniyonmuku Kazaxcran ot 26 pexabps 2011 roma Ne 518-IV «O Opake
(cynpy»KecTBe) 1 ceMbe» (C U3MEHEHUSIMU U JIOTIOJHEHUSAMHE 110 COCTOsIHUIO Ha 14.07.2022
r.)// https://online.zakon.kz/Document/?doc_id=31102748.

A.K. Kycaunoesa

IIpaBoBoe peryiMpoBaHue YIEKTPOHHBIX CIET0K:
0 mpodJieMe 3aKOHO/IATeJILHOTO ONpeieSeHUs] OHATHS

XapakTepHOH 0COOCHHOCTHIO COBPEMEHHOTO MEpPHOJa Pa3BUTHUS
Ka3aXxCTaHCKOro OOIIeCTBa SIBJISIETCSI MHTEHCHBHOE MpeoOpa3oBaHHe
nHpopMaoHHo# cpensl. [Ipexne Bcero 3To 00ycIOBICHO HE TOJb-
KO IIMPOKMM BHEAPEHHEM B XHM3Hb COBPEMEHHBIX CPEACTB CBSI3H,
BBIYUCIUTEIBHON TEXHUKH, HO U MPOBOAUMBIMH TOJIUTHYECKUMU U
COLIMAJIbHO-3KOHOMUYECKUMH ITpeo0pa3oBaHusIMH, HHTerpanueit Ka-
3axCTaHa B MUPOBOE COOOLIECTBO.

IToBcemecTHOE HCHONB30BaHKWE HH()OPMALMOHHO-KOMMYHHKA-
LUOHHBIX TEXHOJOIMH B MIMPOKUX MACIITA0ax MPUBENIO K Pa3BUTHIO
3NIEKTPOHHOW TOPrOBJIM, YTO MPUBEIO K HEOOXOAMMOCTU HPAaBOBOTO
perynupoBaHusl OTHOLICHHM, CKJIQABIBAIOLINXCS B 3TOU cdepe.

B nacrosimee Bpemst HaOMOmaeTcs poOCT KOJIMYECTBA IPakIaH-
CKO-TIPaBOBBIX CAEJIOK, 3aK/II0YaeMbIX B ceTH MHTEpHeT.
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Crnenyer OTMETHUTD, YTO B JAEHCTBYIOLIEM I'PaXKAAHCKOM 3aKOHO-
naresnbeTBe Kazaxcrana He 3aKpEIICHO MOHSATHE «AJIEKTPOHHAS CACTI-
Ka». B Teopun rpakaaHckoro npasa Bce emie 00CyKIaroTcs BOIIPOCH
OTIpEeNICHNS] JAHHOTO MOHSATHSI.

B nannom cinyuyae nHam umnonupyet Touka 3penust M.K. Cyneit-
MEHOBa: «MHe KaXXeTcsl, MOKHO HAMETHTh HECKOJBbKO HampaBlICHUN
Hay4YHBIX HMCCICIOBAaHMH B 0OJAcTH TIpa)kJaHCKOTO IIpaBa Ha ONu-
KANWIIYIO TEpCIeKTHBY.... Heo0XonumMo OTKOpPEKTUPOBATH TEOPHIO
C/ICJIOK 1 COBMECTHOH JICSITETIbHOCTH B YCIOBUSIX YCHIICHHS POJIU OH-
naH-caenox» [1].

BMmecte ¢ TeM ecTh Kilaccuueckasi TEOpHsl CAETIOK, KOTopast pas-
pabarbIBanach AECATHICTUAMH U CTaBIINE KJIACCHYECKUMU TPYAbI U3-
BECTHBIX YUCHBIX LIMBUIIMCTOB, Cpeau KOTOpbix padotsl FO.I. bacuna,
KOTOPBIH BOLIEN B UICTOPHIO IOPUINYECKON HayKHd U 00pa3oBaHMs Kak
BBIJAIOIIUICS yUeHBbIH, MPo(pEeCCHOHal CBOETO JIeJIa, OCHOBOIIOJIOXK-
HHUK OTEYECTBEHHOI'0 IPa)kIaHCKOro Ipasa. B cBoMX HccienoBaHusX,
0€e3yCI0BHO, MbI U3YUYMJIM €r0 paboThl, KacaoINecs MOHATHS, GOpMBbI
C/ICTIOK.

B dactHOCTH, ero yueObHOEe mocobme «Crenkum» [2], B KOTOpOM
NPOAaHATU3UPOBAHbI MTOJIOKEHHSI ACHCTBYIOIUX U HbIHE HOPM [pax-
naHckoro kozekca PK o cienkax, KOTOPbIMH MbI pYKOBOJCTBOBAJIUCH
IpU BBISIBICHUN 0COOCHHOCTEH PAaBOBOTO PETyIMPOBAHUS 3IEKTPOH-
HOU CHEIIKH.

Hopwmpl, perynupytomume OCHOBBI TPa)KAaHCKO-IIPABOBOM CIEI-
KH, cogepxkarcs B maBe 4 ['paxxnanckoro Komgekca PecmyOnmku Ka-
3axcraH (nanee mo tekcty — ['K PK). Cnenyer ormeTuTs, 4To B Jeii-
CTBYIOILIEM I'PaXKIaHCKOM 3aKOHOAATENBCTBE HE 3aKPEIUICHO MOHSITHE
«JIEKTPOHHAs cJenka». Ha Hamr B3mIs, OTHOLICHHUS, BO3HUKAIOLINE
B pe3yJIbTaTe COBEPLICHUS CAEIOK B 3JIEKTPOHHOH (hopme, SBISIOTCS
Pa3HOBUAHOCTBIO JIOTOBOPHBIX OTHOIICHHUH, CJIeI0BATEIbHO, OHU MO-
T'YT OBITh YPEryJHupOBaHbl OOLIMMH HOPMaMH TPAXKAAHCKOTO 3aKOHO-
JaTeJIbCTBA, PEryAUPYIOLIMMH OTHOILEHHS MO MOPSIIKY 3aKJIIOUCHHS
IPaXJaHCKO-TIPAaBOBBIX CHEIIOK.

ChenkamMu THpU3HAIOTCS JEHCTBUS TpakJaH M IOPUAMUYECKUX
JIMILI, HAaNpaBJICHHbIC HA yCTaHOBJICHUE, N3MEHECHUE M NPEKpaIlcHUE
rpaxaaHcKkux mpaB u ooszanHocTel (ct. 147 'K PK). 3akononarens
yCTaHOBUJI TpeOoBaHHs K (opMe CHENKH: CHCIKH COBEPILAIOTCS
YCTHO WJIM B MIHCbMEHHOW (popme (ITpOCTOW MM HOTapuaibHOI). B
cootBeTcTBuH ¢ 1. 1-1 cr. 152 'K PK nucemenHast ¢opma caenku
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coBeplIaeTcsi Ha OyMa)XHOM HOCUTEJIE WM B 3JIEKTPOHHOHU (opMme.

K coBepiueHHIo caenku B MUCBMEHHOH (opMe MpUpaBHUBAETCS,
€CIIM MHOE HE YCTaHOBJIEHO 3aKOHOJATENbCTBOM WIIM COTJIAIICHHEM
CTOpPOH, OOMEH NHChbMaMH, TeJerpaMMaMH, TeJaeQOoHOrpaMMaMH,
TeneTalnmorpaMmMamy, (Gakcamu, 3JICKTPOHHBIMH JIOKYMEHTaMH,
JJIEKTPOHHBIMH ~ COOOIEHUAMH WM  HMHBIMH  JOKYMEHTaMH,
ONpeNeNIIONNMU CyOBEKTOB U COAEP)KAaHHE WX BOJICU3BSIBICHUS
(m/m.2 m. 3 ct. 152 TK PK).

Cnenyer otmerutrh mnoszuunuio J.M. Meilepa OTHOCUTENBHO
pasrpannueHust caenok mno ¢opme: «Kak Bce cymiecTByromee
HUMEET CBOM IpEeIesibl, KOTOPbIE OTHACNISAIOT JAaHHOE CYLIECTBYIOLICE
OT JAPYIHX IPEIMETOB U OYEPTAHUS KOTOPBIX COCTABISIIOT (Gopmy,
TaK W IOPUIMYECKHE CHETKH SIBJISIOTCS B M3BECTHBIX (opmax u 6e3
HUX HeypoOombicauMbl. Ho (opMbl 3TH HEOTUHAKOBBI, a Pa3IMYHBI
COOTBETCTBEHHO TOMY, KaK DPas3IMYHBIMH CIOCOOAMM BbIpa)kaeTcs
BoJIs» [3, ¢. 208].

Kak cnoxunoch B IOPUANYECKOW MPAKTHKE, €CIH JIOTOBOP
3aKIIIOYEH B AJIEKTPOHHOM cpese, TO K HeMy NPUMEHSIOTCS Te Ke
HOPMBI, YTO U K TPAAULHUOHHBIM JI0r0OBOpPaM HaOyMa)KHOM HOCHTEIIE,
TaK Kak JOTOBOP HE MEpecTacT ObITh JOrOBOPOM, €CIIM OH 3aKIIOUCH
IpY TOMOIIH UH(GOPMAIMOHHO-KOMMYHHKALNOHHBIX TEXHOJIOTHH.

ITo muenuro mpodeccopa ®.C. Kaparycosa B HacTosIee BpeMs
HOCUTEISIMM HMH(OPMALMK, UMEIOLICH IOpUINYEcKOoe 3HaueHue (B
TOM YHCJe Ul [IPU3HAHUS JOTOBOPOB), TAK)KE MPU3HAHBI CPEICTBA
JJICKTPOHHOM  KOMMYHHKAllMM, II03BOJISIIOIIME  ITOATBEPXKIATh
BOJICU3bSBIICHHUE W/WIIH JIECTBHE CYOBEKTOB MTPABOOTHOIIIEHUS [4].

Hexoropble aBTOpbI NPUILIM K BBIBOAY, YTO B 3apyOe:KHOMN
NPaKTUKE [JaBHO JICHCTBYeT MNPUHLUMI HE JUCKPUMHHALMH
3JIEKTPOHHOM (POPMBI TOKYMEHTa 110 OTHOLICHHUIO K TPaIULMOHHON
OyMaxHOH opme.

U ¢akT Toro, 4To AOTOBOP 3aKIIOUCH B MJIEKTPOHHOH (opMe He
MOJKET SIBJISITHCS. OCHOBAHUEM [UIsl JIULICHUS €0 IOPHINYECKON CHITBI
(4, c. 258].

OTOT BBIBOJ CJIEAYET M3 aHAJIM3a HOPM Psa MEXKIyHapOAHBIX
HOPMAaTUBHBIX akToB: KOHBEHIIMM 00 MCIOJIB30BAHUH IJIEKTPOHHBIX
cooOmeHuit B MexayHapoaHbix caenkax 2005 r., TumoBoro 3akoHa
FOHCUTPAJI «O6 snexkrponHoi Toprosiue» 1996 r., Enunoo6pasnoro
3akoHa CHIA «OG0 snekrponHbIx caenkax» 1999 r., lupextussr EC
Ne2000/31/EC «O06 3neKTpOHHOW KOMMEPLIUNY).
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B cootBerctBrm ¢ m.2 cr.152 T'K PK cnenka, 3akaroucHHAs B
NUCbMEHHOH (opMe, T0IrKHA OBITH TOANKCaHA CTOPOHAMH J0TOBOPA
WIN IPEJICTABUTEIISIMU CTOPOH JI0TOBOPA.

[Ipn coBepuieHMM CHEIKH JOMYCKaeTcsd  HCIOJb30BaHUE
3NEKTPOHHOM 1HM(poBOH moAnucH, (HaKCUMUIBHOTO KOMHMPOBAHUS
MOJIHCH, €CITU 3TO HETIPOTUBOPEUUT3aKOHOIATEIbCTBY T TPEOOBAHHIO
OJHOM W3 CTOPOH. ODJEKTPOHHOM ULU(POBOH NOANMMCHIO (Ianee
mo texcty — OLII) nmpusHaercs HaOOp 3JIEKTPOHHBIX LHU(PPOBBIX
CHUMBOJIOB, CO3JAaHHBIH CpEICTBAMH D3JCKTPOHHOH LHUPpPOBOH
MOAMUCH M TOATBEPXKIAAIOIIUKA JOCTOBEPHOCTh 3JIEKTPOHHOTO
JOKYMEHTa, €ro NPUHAAJIEKHOCTh U HEU3MEHHOCTh COlepKaHus [5].

Ha ocHOBaHMM NpOBEACHHOTO aHajiM3a HOPM ACHCTBYIOIIETO
3aKOHOZATENbCTBA MbI MPHIUIM K BBIBOAY: €CIM IIPHU 3aKIOUYCHUH
C/ICJKH CTOPOHBI JOTOBOPHIMCH 00 HCIOJIB30BaHMU 3JICKTPOHHOTO
JOKYMEHTA, TO OHA CYMTACTCS 3aKII0UECHHOM B MUCbMEHHOH (hopme.

B  HosOpe 2008 roma Ha IUICHAPHOM  3acelaHHH
MexmnapiameHTckoi  Accambnen rocynapctB-ydactHukoB CHI
Obu1 IpUHAT MoaenbHbIH 3aKk0H «O0 37eKTpOHHOH Toprosiey» [6]. B
JaHHOM 3akoHe OBIJIO 3aKPEIUICHO MOHATHE «3JEKTPOHHOH CHETKN
— mobas caeiKa, COBEPILICHHAs CTOPOHAMH CHEIKH IOCPEICTBOM
HPOBEJICHHS AIICKTPOHHBIX ONIEpalrii 1O CAeIKE.

ONEeKTPOHHON olepalyell Mo CHAEJKE NMPU3HACTCS COBEPIICHHE
CTOPOHAMH CHEIKH OTAENbHBIX JEHCTBUM MO oQopMiIeHHIO U
COBEPIUCHUIO CACIKU CYOBEKTOB U MX MH(POPMALMOHHBIX CHCTEM B
3JIEKTPOHHOM Toprosie. Ha Ham B3risiz, npu onpeaeneHuy MOHATHS
«3JIEKTPOHHOM CIENIKI 38 OCHOBY Ha/10 OpaTh KIaCCHUECKOE OHSITHE
CJICTIKH.

CrnenoBaTenbHO, 3JIEKTPOHHON CHENKOW NMpU3HAETCA NEHCTBUE,
HalpaBJICHHOE Ha BO3HUKHOBEHHE, M3MEHEHHME HJIM IPEKpallcHHE
IpaXJaHCKUX IIPaB ¥ 00513aHHOCTEH, COBEPILIAEMOE C HCIIOIb30BAHUEM
MH()OPMALIIOHHO-KOMMYHHUKAIIMOHHBIX CPEJCTB B YCTAHOBJICHHOM
3aKOHOM TIOPSIKE.

B cootBerctBuu ¢ m.l cr. 393 I'K PK noroBop cuuraercs
3aKJIIOYEHHBIM, KOIJa MEXIy CTOpoHaMu B TpeOyemoil ¢opme
JOCTUTHYTO COIJIAIIEHHE [0 BCEM CYIIECTBEHHBIM YCIOBHUIM
norosopa. [lo obmemy npaBuily TOTOBOpP CUMTAETCS 3aKIFOUCHHBIM
MOCPEICTBOM HampaBieHUsl opepThl OJHONH CTOPOHOW M €€ aKLenTa
Ipyrol ctopoHod. BO3MOXKHO 1M MpUMEHEHUE 3TOH CTPYKTYphl K
JOTOBOPY, 3aKJIIOYEHHOMY B JIEKTpoHHOH ¢opme? Eciu na, Torna
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JUIL 3aKJIIOYEHHUSI 3JIEKTPOHHOTO JIOrOBOpa (CHEIKH) BO3HUKAET
HEOOXOIMMOCTD B OTHPABICHUH JICKTPOHHOU 0(epThI.

Kazaxcranckuil  3aKOHOAATENIb  3aKPEIUISIET  BO3MOXKHOCTh
WCTIOJIb30BaHMS DJIEKTPOHHOM OQEepThl, HO HE PpacKphIBacT ee
MOHATHS: KOrJa MHChbMEHHass Ju00 3JIeKTpoHHas odepra He
COICPXKUT CPOKa AJISl aKIerTa, JOrOBOP CUMTACTCS 3aKIIOUCHHBIM,
€CITM aKLEeNT MOJIyYeH JIUIIOM, HAalPaBUBILIUM O(QepTy, 10 OKOHYAHHS
CpOKa, YCTAaHOBJIICHHOTO 3aKOHOJATEIbCTBOM, a €CJIM TaKOH CPOK He
YCTaHOBJICH — B TEYCHUH HEOOXOAMMOTO ISl 3TOTO BpeMeHH (11.2 CT.
397 I'K PK).

3akperennass B 'K PK ¢opmynupoBka obmero mnoHstus
o(epThl MO3BOJNIAET MPEATIONOKUTD, YTO 3JEKTPOHHAsI odepra — 3TO
Ta xe camasi oQepTaB KIaCCUUECKOM BapHaHTE, HO OHA JOJDKHA OBITH
pasMeleHa ¢ HCIO0NIb30BaHNEM HH()OPMALIMOHHBIX CUCTEM.

Crnenyer OTMETHTB, YTO MOHATHE B MUPOBOI MPAKTHKE MOHITHE
«BANEKTPOHHOI 0epTh» He 3akpemieHo. OxHako, B Konsenuun OOH
00 HCIOJB30BAHUM 3IEKTPOHHBIX COOOILEHHH B MEKAYHAPOIHBIX
JIOTOBOPax 3aKpEIUICHO MOHATHE «3JIEKTPOHHOTO COOOLICHUS» — 3TO
coo0IIeHre, KOTOPOE CTOPOHBI MEPENAIOT C MOMOILBIO COOOIICHUN
naHHBIX (MyHKT b cT.4 KonBeHmmn) [7].

B cBoto ouepens cooO1IeHNEeM JaHHBIX IPU3HAETCS MH(GOopManus
MOJTrOTOBJICHHASA, OTIpPABJICHHAS, MOJIY4YEeHHAss WIM XpaHuMas ¢
MOMOILBIO JICKTPOHHBIX, ONTUYECKUX WM AHAJIOTHYHBIX CPEJCTB,
BKJIIOYAsl JICKTPOHHBIM OOMEH JaHHBIMH, JICKTPOHHYIO MOYTY,
TeJerpamMMy, TeleKe JH00 Tenedakc, HO HEOrPaHUYUBASCH UMU.

B cootBercTBMM ¢ HOpMamMu Bbllieyka3aHHOW KouBeHunn
co0OIIeHUE WU JOTOBOP HE MOT'YT OBITbH JINIICHBI 1eHICTBUTEILHOCTH
WJIM UCKOBOM CHJIBI HA TOM OCHOBAHUH, YTO OHU COCTaBJICHBI B hopMe
3JIEKTPOHHOT'O COOOIIEHHSI, TO €CTh UET 0€30rOBOPOYHOE ITPU3HAHHE
IOPUINYECKON CHIIBI JICKTPOHHBIX cO00LIeHni. B cooTBeTcTBUM C 1.
29 IlpaBw uHTErpai 00BEKTOB MH()OPMATH3ALUH «IIICKTPOHHOTO
MIPaBUTEILCTBAY 3JIEKTPOHHBIM cooO1ieHnem MIPU3HACTCSA
3JIEKTPOHHBIN JOKyMeHT B popmate XML, JISON, npenHazHaueHHbIH
Ut oOMeHa nHpopManuei Mexay o0beKTaMu HHpopMaTu3anuu [8].

DJEKTPOHHBIM JIOKYMEHTOM INPH3HACTCS JOKYMEHT, B KOTOPOM
nHpOpMaIMs MpeACTaBICHA B JIEKTPOHHO-IH(POBOH (opme Hu
YAOCTOBEPEHa MOCPECTBOM 3JIEKTPOHHOU ITUPPOBOIA TIOAIHCH [5].

[ymaercsi, TOHATHE «JJIEKTPOHHOE COOOLICHUE» JOJKHO
OIIPENeNAThCA 3HAUUTEIBHO LINPE «IJIEKTPOHHON OQepTh», TaK Kak
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MOCPEICTBOM 3JIEKTPOHHOIO COOOIICHHsSI MOXKHO Tepenarh Jo0yro
uHpopmanuio. nsg snexTpoHHOH odepThl 005S3aTEIBHO HANUYHE
KOHKPETHOTO TPEATIOKEHHUS O 3aKJII0OYEHNH JOT0BOPa, COJEPKAIIero
BCC CYILIECTBEHHBIC YCIOBHS JOTOBOPA, CIACIAHHOE OJHOMY WU
HEONPEACTICHHOMY KpYTy JIMII C HCIIOJIb30BaHHE MH()OPMAMOHHO-
KOMMYHHMKALMOHHBIX TEXHOJIOTHH.

DJNEeKTpOHHAs TOProOBIsl OCYIIECTBISICTCS IyTeM OTHPABICHUS
oepThI B AIIEKTPOHHOI (hopme.

Ha  y4acTHMKOB  BJIEKTPOHHOW  TOPrOBIAM  BO3JIAraloTCs
OIIpeeNICHHbIC MpaBa U 00sS3aHHOCTH, B COOTBETCTBUHU C KOTOPHIMU
NpoJiaBel, OCYLICCTBISIOUINNA 3JICKTPOHHYIO TOPIOBIIO, aapecys
odepTy B AIIEKTPOHHOM (hopMme, 00s13aH:

1) BkIo4aTh B OepTy CYLIECTBCHHBIE YCIOBHS JOTOBOpa HIIH
yKa3aTh HOPSIOKUX ONPEACITICHNUS, a TAKXKE BKJIIOYATh UHBIE YCIOBUS,
YCTaHOBJICHHBIC 3aKOHOAaTeIbHBIMU akTaMu PecriyOnuku Kazaxcran;

2) mpenocTaBUTh HH(YOPMALIHIO O ITOPSIAKE 3aKITIOUCHHS I0TOBOPA;

3) BeImUCaTh cueT-(hakTypy B nopsizike, onpenensiemom Kogexcom
PecnyOomukn Kazaxcran «O Hamorax u Jpyrux o00s3aTeNIbHBIX
iatexkax B 0roke™ (cT.29-13akona PK O perynupoBanuu Toprosoit
nesTenbHocTH) [9].

Tak, pasmenienue Ha cepepe VIHTepHETa IPeI0KEH s CO BCEMHU
CYIIECTBEHHBIMH YCIOBUSIMH U BOJIX O(hEepPEHTa 3aKIIFOUNTh JOTOBOP Ha
NpeAIaraeMpIXyCIOBUSIX C JFOOBIM OTO3BABILIMMCS JIULOM CUMTACTCS
3aKJII0YEHUEM JJOTOBOpa MIOCPEICTBOM 3JIeKTpOoHHOU oepThl. OdepTa
B TaKOM cily4ae siBlsieTcst myOmmyuHoi (myHKT 5 crarbu 395 'K PK).
AKILENT B 3TOM CJIy4ae MPOU3BOJUTCS MOCPEACTBOM 3aIlOJIHEHHS Ha
caifTe MpoaaBLa 3JIEKTPOHHOH (HOpMBI 1OTOBOpa U €€ MOANUCAHHUS
JIMLIOM, >KEJIAIOMIMM 3aKJIIOYUTh TAKOW JOTOBOP Ha MPEATIOKEHHBIX
ycnoBusix. Bee 3T ielicTBUS JOIKHBI OBITH IPOU3BECHBI HAa CalTe
npoJaBIa.

Ho na mpaktuke, B OOJBIIMHCTBE CIIy4yacB, NPH 3aKIIOYCHUU
3NEeKTPOHHbIXCAETIOK BMecTo DI ncnonb3yrorest apyrue cpeacTsa.
Hampumep, mipu 3aximroueHUN 3JIEKTPOHHOHN clienku Ha caiite Kaspi.
kz npu BBIOOpE OIpENENeHHOro0 TOBapa Mbl, B IEPBYIO OYEpElb,
3HAaKOMHMMCSl CO BCEMH XapaKTEpPUCTHKaMH BBIOPAaHHOIO TOBapa:
HaVMEHOBAaHHE TOBapa; CTpaHa NPOU3BOIUTENb; PAa3MEPHBIA P
[BETOBasl raMMa; MaTepHaibl, M3 KOTOPHIX H3TOTOBJICH TOBAp;
TEXHUYECKUE XapPAaKTEPUCTHKH, LEHA U T.J. DTO U €CTh 3JCKTPOHHAS
odepra. Eciu MBI XOTUM 3aKITIOUNTH JOTOBOP KYIUIU- TPOJAKH, Mbl
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He npocTasisieM DL B 3T0i1 odepTe, a BepakaeM cBOe coryiacue Ha
3aKJIF0OYEHHE JJOTOBOpa ITyTeM OILIaThl TOBapa IIATeKHON KapTOYKOH.

B cootBerctBun ¢ m.3 c¢1.396 I'K PK coBepuieHue auiom,
MONTyYUBIINM O(hepTy, B CPOK, YCTAaHOBJICHHBIH JUIA €€ akIenTa,
JNEUCTBUN MO BBINOJHEHUIO YKAa3aHHBIX B HEM yclnoBUM mororopa
(oTrpy3ka TOBapoOB, TPEIOCTaBICHHWE YCIYT, BBITIOJHEHHE pPadoT,
yIulaTa COOTBETCTBYIOIIEW CYMMBI M T.J.) CYHMTAETCS aKIelToM,
€CIIM MHOE HE MPEyCMOTPEHO 3aKOHOIATEIbCTBOM MIIH HE YKa3aHO B
odepre. [lo HarleMy MHEHHIO,MOMEHT II€pPEBO/Ia ACHET C IIATeKHON
KapTOYKHM MOKyIaTelsl Ha CYET MPOAaBIla MOKHO CUYUTATh aKIIEMTOM.

Takum 00pa3om, HECMOTpPs Ha JTaBHO C(POPMUPOBAHHYIO TEOPHIO
C/IENIOK, CETOJIHS BOIIPOCHI ONpEACTCHUS TOHSTUS 3JICKTPOHHON
C/IENIKM OCTArOTCSl aKTyalbHBIMUA U TUCKYCCHOHHBIMH. BMecTe ¢ Tem
HOBBIE TTOJIXO/IbI (DOPMUPYIOTCS B paMKaX KITACCHUYECKHUX TTOJIOKEHHHA
TPaXJIAHCKOTO ITPaBa O CHIENIKAX.
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I'A. Xyoaitbepouna
K.P. Ecnamzanues

CIIe.TlKI/I, COBEpPIICHHBbIC MO YCJI0BUEM

JlelicTByIolIee Tpa)KIaHCKOE 3aKOHONATEIbCTBO PecmyOnuku
Kazaxcran npegycmaTpuBaeT CIENKH COBEPIICHHBIE MO YCIOBUEM.
Briaenstor ykazaHHY0 KaTETOPHUIO CAIEJIOK IO MPU3HAKY «HACTYTIIICHUS
MPaBOBBIX TOCJHEJICTBUI B 3aBUCUMOCTH OT OMNPEJEIEHHOIO
oOcrosrenbcTBa (yemoBus)» [1].

[onstue caenku npsimo 3akperieHo 'K PK B cr. 147, cornacho
KoTopoii: «Crienkamu IprU3HaI0TCs IEHCTBHS IPakJIaH U FOPUAMYECKUX
JINIL, HaIIpaBJIEHHBIE HAa YCTAHOBJIEHHE, N3MEHEHHUE WIN NPEKpalleHHEe
IpaXJaHCKUX MPaB U 00s3aHHOCTEN» [2].

VYcnoBHBIE CIIENKH, YKE B CUITY OAHON BO3MOYKHOCTH OTIPENEISTh
WX B JJAHHOM KayecTBE, TAKXKE MPEIACTABISIIOT COOOH IOPUANYECCKH
3HAYMMBbIe JEHCTBUS Tpa)/laH WIN IOPUIMUECKHUX JIUL], LENbI0 KOTO-
PBIX SABISIETCSl YCTAHOBJIEHUE, U3MEHEHHWE WJIU MpEKpalleHne rpax-
JaHCKUX TpaB u o0s3aHHocTel. Cnennguka ycIOBHBIX CAETOK 3a-
KJIFOYAETCsl TOJIBKO B TOM, YTO JUI TAKOTO YCTAHOBIJIEHUS, H3MEHEHUS
WIM TIPEKpalleHus] TPaXIAaHCKUX MpaB M O00S3aHHOCTEH JIOJKHO
HACTYIIUTh HEKOTOPOE YCIIOBHUE, NMPSIMO ONpejesieHHOoe claeikoi. B
cootBercTBHM cO cT. 150 I'K PK ycroBHBIE cienku moapasaensoTcs
Ha CJIEJIKH, COBEPIIIEHHBIE I0J] OTMEHUTEIBHBIM YCIOBUEM, U CIIENIKH,
COBEpIIEHHBIE [T0J] OTIaraTeIbHbIM YCIIOBHEM.

Crenka cuuTaeTcsi COBEpIIEHHOM 0] OTIaraTeIbHbIM YCIIOBUEM,
€CIIM CTOPOHBI IMOCTaBWJIM BO3HUKHOBEHHE MpaB M 00s3aHHOCTEH
B 3aBHCHUMOCTb OT OOCTOSITEJILCTBA, OTHOCHUTEIBHO KOTOPOTO
HEU3BECTHO, HACTYMUT OHO WK He HacTynuT (. 1 cT. 150 'K PK);
CAENKa CUMUTAETCSI COBEPILIEHHOH IMOJ OTMEHUTENILHBIM YCIOBHEM,
€CITi CTOPOHBI TOCTaBWJIM TpPEKpalleHue NpaB W 00s3aHHOCTEH
B 3aBHCHUMOCTb OT OOCTOSITEJILCTBA, OTHOCHUTEIBHO KOTOPOTO
HEU3BECTHO, HACTYIUT OHO MK He HacTynwT (1. 2 ct. 150 'K PK).

[Ipu Bcex yCTaHOBIEHHBIX PA3NIUYMAX 3THX JBYX KaTeropui
C/CNOK OHHM, 0e3ycJIOBHO, HMMEIOT MHOro obmero. OOMIHOCTH
WX COCTOMT IIPEXk A€ BCEro B TOM, YTO, HECMOTpsS Ha pas3jnyue
IOPUIIMYECKUX  TOCIEJICTBHNA, TMOCIEJHHE B O0OMX  CiIydasx
00yCJIOBIIEHBI ~ BO3HMKHOBEHHEM  HEKOTOPBIX  OOCTOSTENILCTB,
OTHOCHUTEIBHO KOTOPBIX HA MOMEHT COBEPILIEHUS CAEIKN HEN3BECTHO,
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HACTYIIAT OHU WJIH HET. XapaKTep TAKUX 00CTOATEILCTB, 0COOCHHOCTH
BO3HUKHOBCHHMS U IPEKPALICHUSI, @ TAKXKE UX BIMSHUE HA CO3aBAEMOE
CHIENKOM MPaBOOTHOLICHHE TIPEACTABISIOT COOOH  OTHENIBHYIO
CJIOKHYIO I0PUIMUYECKYIO IPoOIEMy.

[Ipexne Bcero OTMETUM, 4YTO OyKBalbHOE ITOHUMAaHHE
comepxkanust cr. 150 I'K PK, ycranaBnuBaromiel: «CTOPOHBI
MOCTaBWJHU... B 3aBHCUMOCTb OT OOCTOSITENBCTB...», IO3BOJSET
YTBEP)KIaTh, YTO Ul COBEPILEHMS JIH000H YCIOBHOH clienku HeoO-
XOJUMBIM SIBJISIETCSI BEIPAKCHHE COITIACOBAHHON BOJIM €€ CTOPOHAMH,
YTO CaMo 110 cede yKe MPearonaraeT MHOTOCTOPOHHOCTD CIIEJIKH, CO-
BEPLICHHOW O/ YCIIOBUEM.

OnHaKO COMIACUTBCS C TAKUM YTBEP)KACHUEM O03HAYaI0 Obl BCTY-
[UTH B MPOTUBOPEYHE U C JEHCTBYIOIINM 3aKOHOAATEIbCTBOM, U CO
31paBbIM CMBICIIOM.

Bo-mepBbIX, mNOAO0HOE OrpaHHYEHHE, €cId OBl  OHO
JEUCTBUTEIBHO MMEJIO MECTO, He Obul0 Obl 0OOCHOBAaHHBIM: BEJb
BO3MOXHOCTb OOYCJIOBUTb BO3HHUKHOBEHHE IpaB M 00sS3aHHOCTEH
M0 CHENIKE KaKUM-THO0 OOCTOSITENbCTBOM, OTHOCHUTEIBHO KOTOPOTO
3apaHee, HEU3BECTHO HACTYNHUT JH OHO, NPHUHAICKUT JIIOOOMY
CyOBEKTy TI'paXIaHCKOTO IpaBa, HE3aBHCHMO OT TOI'O COBEpIIAET
OH IOPUIMYECKH 3HAYMMOE JEHCTBUE — CIHEIIKY, BbIpaxkas IpU 3TOM
TOJIBKO CBOIO BOJIIO, MJIM B CJICJIKE OTPaKaeTCs COBMELICHHAs! BOJIS
HECKOJIBKHX JIHII.

Bo-BTOpBIX, BO3MOXXHOCTb  COBEpIICHHUS  OJHOCTOPOHHEH
CHENKHM IO/ YCIOBHEM MPAMO IPEILyCMOTPEHA JEHCTBYIOLIMM
3aKOHOAATEIILCTBOM.

W3 omnpeneneHusi yCIOBHBIX CHENOK, JAHHOTO B TPaKIAHCKOM
3aKOHOJATENIbCTBE, COBEPLICEHHO YETKO BBITEKACT, YTO IpaBa H
00S13aHHOCTH BO3HHMKAIOT HE C MOMEHTAa COBEPIICHMS CIENKH, a C
MOMEHTa HACTYIJICHHS OTOBOPEHHOI'O B CHENIKE YCIOBHSA. A UTO XKe
TOrJla CYIIECTBYET B NPOMEXKYTKE MEXIy COBEPIUCHHEM CHCIKH M
HACTYIUICHUEM YCIIOBUS?

Jannyto nmpoGiieMy UCCIeA0BaIN MHOTHE LIUBUIIUCTHI — KIIACCHKH.
Tak, 1.1. Meliep cuuTai, 4To NPaBOOTHOLICHUS] U3MEHSIOTCS JIUILb C
HACTYIUICHHEM YCJIOBHS, a IOTOMY JI0 €TI0 HACTYIJICHUSI CIICTIKH HeT [3].

[pyrue y4eHble, HAIPOTHUB, YTBEPKAAIH, UTO yCIOBHAS CEIKA KaK
BOJICBOM aKT CYILECTBYET M CUATACTCS NCHCTBUTEIFHOM C MOMEHTaA ee
COBEpILEHUS, a B 3aBUCUMOCTb OT HACTYIUICHUS YCIOBHS IOCTABICHBI
JIUIIb €€ MPABOBBIE MocenAcTBuUs [4].

163



B coBpemeHHO TUTEpaType 3TOT BOIPOC TAKKE SBISETCS CIIOPHBIM.
OmHU CUUTAIOT, YTO W3 CHENKH, COBEPIICHHON MO/ OTiaraTelbHbIM
YCIIOBHEM, HUKAaKUX TpaB W 00s3aHHOCTEH HE BO3HHKAET, TpeOyercs
CIIO’KHBIN FOPHIUYECKHIIA COCTaB (COJEpIKaHUe CIESIKH U HACTYIUICHHE
TeX OOCTOSTENbCTB, KOTOPHIMHA TpaBa M OOS3aHHOCTH TIO CJIENKE
o0ycroBieHsl) [5].

[lo MHEHMIO APYTHX, HETIONHBIN FOPUIUYECKHUN COCTaB UMEETCS
yIKe TIPY COBEPIICHUH CAEIKH, TIOATOMY HENb3s CKa3aTh, YTO HUKAKOTO
00513aTeIbCTBEHHOT'O OTHOIICHHS HET [6].

JLB. KyzHenoBa, mpoaHaIm3WpoOBaB BCE AacCIEKTHl CHETKH C
OTJIaraTellbHbIM yCJIOBUEM, IPUXOAUT K BBIBOLY, YTO ITPABOOTHOIIICHHE
BO3HHKAET IIPU COBEPIICHUH CHEJKH, a HACTYIUICHHE OTJIaraTelIbHOTO
YCIIOBUS OTIPE/IeNIsieT He MOMEHT BOSHUKHOBEHHS, KaK 3TO YCTaHOBJICHO
HOPMAaTUBHBIMH aKTaMH, a MOMEHT JOIyCTUMOTO OCYIIECTBICHUS
COOTBETCTBYIOIIUX MPaB U 00s3aHHOCTEH [7].

0O.C. Hodde nmonarai, 4To €Ciy y4aCTHHUK CHIEJIKH COACHCTBYET
WA TPETMSTCTBYET HACTYIICHHIO YCIIOBHSI, HE TPOSBISAS MPH 3TOM
HET00POCOBECTHOCTH, €ro TIOBEICHIE He IPUHUMAETCS BO BHUIMAaHUE
B OIIEHKE (DaKTa HACTYIUICHUS WM He HACTYIICHHUS ycIoBHs [§].

AnanornuHoro wmHeHusa npuaepxkuBaica u  O.I. bacun,
CUMTABIINKA, YTO YYaCTHHKH CJIEJIKH BIIpaBe JCHCTBOBaTh B
COOTBETCTBHH CO CBOMMH HHTEpPECaMH, COJCHCTBOBATH WU
MPETATCTBOBATh HACTYIUICHUIO WM HEHACTYIUICHUIO BRITOAHOTO WIIN
HEBBITOJTHOTO JJISI HUX YCJIOBHS, HO HE JIOJKHBI PUMEHS T HE3aKOHHBIS
WJIM aMOpaJIbHBIE CPEJICTBA, IEHCTBOBATh HETOOPOCOBECTHO [9].

[IpencraBnsercs menecooOpa3HbIM M MPAKTHYECKH 3HAYUMBIM
BBIJICJISITh CIIEAYIONINE OCHOBHBIE NMPHU3HAKH, KOTOPBIM, BO BCSIKOM
CITy4ae JIOJDKHBI COOTBETCTBOBATH aHAIM3UPYEMBIM 00CTOSITEITLCTBAM,
KOTOpBIE HAIIUTH OTPaKeHHE U B HAYYHBIX Tpyaax bacuna 10.I.:

1) 3akonHOCTH. CyIEecTBO NAHHOTO TpPU3HAKA IOJIPa3yMeEBaeT,
YTO BBIOPaHHOE 00CTOSITETHLCTBO HE JIOJHKHO TPOTUBOPEYHTH HOPMAM
3aKOHa.

2) JIucno3uTUBHOCTh. YUYaCTHHUKH CJIEIKH BIIpaBe W30parh JIto-
00e 00CTOSITENILCTBO — YCIIOBHE.

3) Heompenenennoctb. OOCTOATENHCTBA, C KOTOPBIMH CIIENKa
CBSI3BIBACT BO3HUKHOBEHHE WIIM MPEKPAIICHNE TPAKIAHCKUX TIPaB U
00s13aHHOCTEH, MTOJKHBI 00JIaaTh MPU3HAKOM HEONPEAEICHHOCTH,
T.€. B OTHOIIICHUN HUX HE JIOJDKHO OBITh 3apaHee U3BECTHO, HACTYTIAT
oHM WK Het. [lo JaHHOMY MpU3HAKY, XOTEIOCH OBl POIIMTHPOBATH
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bacuna H0.I'. «YcmoBueM MOXeT OBITh TOJBKO TO OOCTOSITENBCTBO,
HACTYIJICHHE KOTOPOTO BEPOATHO, HO HE 00s13aTenbHo» [1].

4) PeanpHOCTB. JlaHHBIN TPU3HAK, XapaKTepU3YIOIMUNA O0OCTO-
ATEJBCTBA, C KOTOPBIMH MOMKET OBITH CBSI3aHO BO3HHUKHOBCHHE HIIH
MPEeKpaleHue IPaXIaHCKHUX MPaB U 003aHHOCTEH MO ClIeJIKE, COBEP-
LICHHOHW MO YCIIOBUEM, COCTOUT B TOM, YTO YKa3aHHbIC 0OCTOSTEIIb-
CTBa BO BCSIKOM CIIy4ae JIOJDKHBI OBITh HOTEHLIHAIBHO BO3MOKHBIMH.
bacun I0.I'. «Ecnu ycnoBue 0OBEeKTHMBHO HACTYNHUTHb HE MOXKET, TO
C/IeTIKa SBJSIETCS MO0 HECYIECTBYIOMIEH, 1100 Oe3ycmoBHOW [1].

5) «YcnoBue AOKHO OTHOCHTHCS K Oyaymemy» [1]. Ycmosue,
OT KOTOPOI'O 3aBUCHUT HACTYIUICHHE IOPHIMYECKUX ITOCIIEACTBUMH,
MPEIYCMOTPEHHBIX B C/ICNIKE, JOJDKHO OTHOCUTHCS Ha OyAy1ee Bpemsl.

6) JlocTymHasi TOCTOBEPHOCTb.

Cy11ecTBO YKa3aHHOTO TPU3HAKA COCTOUT B TOM, UTO OOCTOSITEIb-
CTBO, M30paHHOE yYaCTHUKAMHU CAEJIKH B KAY€CTBE YCIOBHSI, ONpe/e-
JISIFOILETO CBOMM HACTYIUICHHEM BO3HHKHOBEHHE HJIM TPEKpaIleHUE
TPOKIAHCKUX MpaB M 00sA3aHHOCTEH, JOKHO OBITH IO CBOEMY
XapaxkTepy TakuM, 4TOObl 3aMHTEPECOBAHHBIM JIMLAM B CIydae ero
HACTYyIJICHUs ObITO JOCTYIIHO JI0OCTOBEPHOE 3HaHUE 00 3ToM. MHbIMH
cJIOBaMH, (paKT HACTYIUICHHS TOMMEHOBAHHOTO B CIIEIIKE YCIOBUS HE
JIOJKEH OCTaThCs AJISl €€ YYaCTHUKOB He3aMeUeHHbIM [1].

TakoBbl OCHOBHBIE MPHU3HAKH, OOIIUE Ul BCEX OOCTOSTEIBCTB,
00YCIIOBIMBAIOIINX BOSHUKHOBEHHUE HIIH IIPEKPAILICHUE TPAXKAAHCKIX
paB ¥ 00s3aHHOCTEN O CHIEIIKE.

OTcyTcTBHE B YCJIOBUHM, W30paHHOM CTOPOHAMH B KayecTBE
OTJIaraTelbHOTO0 MM OTMEHHUTEIBHOTO, XOTs OBl OJHOrO U3
Ha3BaHHBIX KPUTEPHUEB IOBJICUET 32 COOOH BO3MOXKHOCTH NPU3HAHMS
COOTBETCTBYIOIIEH CHOENKHM HENCHCTBUTEIBHOM W HEraTUBHO
OTPa3WUTCsl HA MpaBax M 3aKOHHBIX HMHTEpPEcax yYaCTHUKOB TaKOU
CJICJIKH.

B pamkax naHHOW CTaTb MbI PACKPBUIM JIMIIb HEKOTOPBIE
BOIPOCHI YCIIOBHBIX CHENIOK. [Ipobiema ycIOBHBIX CHENIOK — OJHA
13 Hanbosee MHTEPECHBIX C IOPUIMYECKONW TOUKH 3PEHUS] — MMEeT
JIABHIOIO HCTOPHUIO M BMECTE C TEM OCTAETCSI aKTyaJIbHOU U TpeOyroLeit
JaTbHENIIEr0 NCCIeJOBAHMS.

Hayunste unen n tpynsr FO.I. bacnHa 0e3ycimoBHO BOIUIH B
KJIACCUKY LUBUIIUCTUYECKON HAYKU M Oy AyT aKTyalbHBIMHU B BOIIPOCAX
COBEPIICHCTBOBAHUS IPAXKJAHCKOTO 3aKOHOATENIbCTBA.
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C.M. Anoauwes
K.H. Hcabaesa

HpHMeHeHHe HOPM IpaKAaHCKOro 1 Tpya10oBoro
3aKOHOAAaTE/JIbCTBA IPH 3AKJIIYCHUHN TPYAOBOI0 10roBopa
C PYKOBOAUTEJIEM U WICHAMH KOJJIEIrHajJIbHOT0
HUCIIOJTHUTEJBbHOTO OpraHa PUANIECKOro Juua

OcoOeHHOCTH ~ TPYIOBOH  JIESTEIBHOCTH  PYKOBOJIUTEIS
KOJUIETHAJIBHOTO HMCIIOJIHUTEIBHOTO OpraHa, (YHKIHs yIpaBlIeHHUs
IpeIONpeIeIAoT 0COOEHHOCTH €r0 CTaTyca Kak CyOBbeKTa Tpy10BOro
npaBa v OHH OTJIMYAIOTCS OT IIPABOBOTO CTATyca APYTrUX paOOTHUKOB.

TpynoBoe 3aKOHOIATENLCTBO B IIOJHOM MeEpE paclpoCTpaHserT
CBOE  JieificTBME Ha  OTHOILIEHHUS, BO3HHUKAIOIIHME  MEXKIY
XO3AUCTBYIOIIUM  CYOBEKTOM, DPYKOBOAWTENEM W  YJICHaAMH
KOJIJIETUAJIbHOTO  HCIOJHUTENBHOTO OpraHa IOPUIHYECKOTO
nuua. OgauM u3 HoBoBBeaeHur B TpynoBom Koaekce PecyOnnku
Kazaxcran, npunstoro 23 Hos6ps 2015 roga, («TK PK») sBnsrores
OCOOCHHOCTH PETYJIUPOBAaHUS TpyAa PYKOBOJIUTENS M YJICHOB
KOJUIETHAJIBHOTO HMCIOJHUTEIBLHOTO OpraHa OpHUAMYECKOro Jna
(ct. 140 r11. 12 TK PK). UToOBI aHANN3UPOBATH HEKOTOPBIE B3TJISIIbI
Y MHEHHSI, CyLIECTBYIOIUE B HAYKE TPYIOBOTO IIpaBa, HEOOX0IUMO
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o0paTuThes K 3aKOHOJATENIbHBIM akTaM PecnyOnuku Kaszaxcran, B
YaCTHOCTH, K 3aKOHOJATEIbHBIM aKTaM, PeryJlupyIOLUIUM AesATelb-
HOCTb XO3HMCTBYIOIINX CyObEKTOB Ha Tepputopun Pecnybnuku Ka-
3axcraH (PK).

3akoHoM PecnyOnmuku Kazaxcran ot 1 mapra 2011 roma Ne
413-IV  «O rocynapCTBEHHOM HMYIIECTBE» TIOCYJapCTBEHHOE
npeanpusitue B PK paccmarpuBaercs Kak MMyIeCTBEHHbIH KOMILIEKC,
B COCTaB KOTOPOT'O BXOASAT BCE BUABI UMYIIECTBA, BKIIOYAs 34aHUS,
COOpYXEHHS, OOOpYAOBaHMS, HMHBEHTAapb, ChHIPbE, MPOAYKLHS,
3eMeJIbHBIN y4acTOK, IpaBa TpeOOBaHMS, JONITH, a TaKXKe IpaBa Ha
0003Ha4YEHUs], MHIUBHY AJTM3UPYIOLINE €r0 NesITeIbHOCTh, U APYTHE
WCKITIOYUTEIbHBIC TIpaBa.

Perynupys BOIIPOCHI yIpaBJICHUS roCyJapCTBEHHBIM
npeanpusitueM, 3akoH Pecnyoimku Kazaxcran «O rocynapcTBeHHOM
MMYLIECTBE» YKa3bIBACT, UTO TPY/I0BbIE OTHOILICHHS C PyKOBOJIUTEIEM
rOCYJapCTBEHHOTO  NPEANpPUATHS — OQOPMISIIOTCS  HOCPEACTBOM
3aKIIIOUYEHUs] TPYAOBOIO JOrOBOpPa B COOTBETCTBHM C TPYIOBBIM
3akoHonatenbetBoM PK (ct. 139 3akona «O rocymapcTBEeHHOM
HUMYLIECTBE»), PECIyOIMKAaHCKOTO TOCYJAapCTBEHHOTO MPEINpUSTHS
- C YIOJHOMOYEHHBIM OPraHOM COOTBETCBYIOLIMHM OTpaciu, a
KOMMYHaJIbHOTO TOCYJapCTBEHHOTO NPEANPHUATUS - C MECTHBIM
HCTIOJIHUTEIILHBIM OPTaHOM.

B ykazamnoit cr. 139 3akoma PK «O rocymapcTBeHHOM
HMMYLIECTBE» €CTh WCKJIIOUEHHE, Kacarolleecs Ha3HAUYCHHs MEPBBIX
PYKOBOIOMTENEH  OTHENBHBIX  TOCYJApCTBEHHBIX  HPEANPUATHI
o0pazoBaHusi W KyJbTyphl, Ha3Ha4aeMbIX Ha JOJDKHOCTb U
ocBoOOXKmaeMbIX 0T gokHocTH  IIpesmaentom  PecryOnmkm
Kazaxcran, a Takxe NMepBbIX PyKOBOAUTENCH OpraHn3aliii cpeIHero
00pa3zoBaHus B OpraHN3aOHHO-TIPABOBO (hOpMeE TOCy1apCTBEHHBIX
OPEANpUsITUH Ha TNpaBe XO3SHCTBEHHOTO BEICHMS, Ha3HAYaEMbIX
Ha JOJDKHOCTb B COOTBETCTBUHM C 3aKOHOJATEILCTBOM PecmyOimku
Kazaxcran B obmacti 00pa3oBaHmsL.

B 3akone Pecny6muku Kazaxcran «O0 akUHOHEPHBIX
obmectBax» ot 13 mas 2003 roma Ne 415-11 3akperieHa mpaBoBast
HOpMa, YyKa3blBalollas Ha TO, YTO OpraHaMd akKIHOHEPHOI'O
obmectBa (AO) sBIArOTCS 00ImEee coOpaHWE aKIMOHEPOB - Kak
BBICIIIMI OpraH oOIIecTBa, COBET JUPEKTOPOB - KaK OpraH ymnpasJie-
HUS, @ TAKXKE SAMHOIMYHBINA HIIN KOJUICTHAIBHBIN NCIOTHUTENbHBIN
opras u uHsle oprassl (ct. 33 3akoHa 06 AO).
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B mpunstom 2 mast 1995 roga Ne 2255 B 3akone PecnyOnuku
Kaszaxcran «O X034HCTBEHHBIX TOBapUIIECTBaxX» K OpraHam
YOPaBICHUST XO3SHCTBEHHOIO TOBAapHIIECTBa OTHOCATCS: oOuiee
coOpaHHMe XO3SHCTBEHHOI'O TOBAapHIIECTBa KaK BBICIIMN Opra,
UCTIOJTHUTEIbHBIA OpPraH - KOJUICTHMaJbHBIH WIM CAMHOJWYHBIN -
OCYIIECTBIISIIOLINM TEKyIlee PYKOBOACTBO, a TAKXKE AOMYCTUMBIC K
(hopMupoBaHnio HAOIIOAATEIBHBINA COBET U PEBU3MOHHAS KOMHUCCHUS
- 17151 KOHTPOJIS 32 ACSITEIbHOCTBIO HCIIOJHUTEIBHOTO OpraHa.

Hius  Toro, 4ToOBI paccMaTpuBaTh JAEATEIbHOCTH  JIMIL,
YOPAaBISIOLIMX ~ aKIMOHEPHBIM  OOIIECTBOM,  XO3SHCTBEHHBIM
TOBapUUIECTBOM WM TOCYAapCTBEHHBIM  IPEANPHITHEM, B
COOTHOLICHUH CTPYIOBBIMIIPABOM BPaMKaX TPYAOBBIX OTHOLICHHUI, TO
TPYZOBOE 3aKOHO/1aTEIbCTBO YKA3bIBACT HA HAJTMUNE ONPEACICHHBIX
OpoLeayp, B YaCTHOCTH, 3TO - U30paHue Ha JOJDKHOCTH, H30paHue
[0 KOHKYpPCY, Ha3Hau€HHWE Ha JOJDKHOCTh WJIM YTBEPXKICHUE B
JOJDKHOCTH, HalpaBieHHE Ha paboTy yIOJIHOMOUYEHHBIM OPraHOM
B CYET YCTAaHOBJICHHOW KBOTBI, BBIHECEHUE CYJCOHOTO PELICHUS O
3aKJII0UYEHUH TPYAOBOTO AOTOBOPA, & TPYAOBBIC OTHOILCHUS MEXIY
PYKOBOJUTENIEM HCIOJHUTEIBHOIO OpraHa u COOCTBEHHUKOM
UMYIIECTBA WM YIIOJTHOMOYEHHBIM JTHIIOM/OPraHOM BO3HUKAIOT Ha
OCHOBAHHUH TPYZOBOI'0O I0TOBOPA, YUPEAUTEIbHBIX JOKYMEHTOB WIIN
COTJIAIICHUH CTOPOH.

OcoOeHHOCTH  3aKJIIOYeHHs ~ TPYNOBOTO  JIOTOBOpa  C
PYKOBOJUTENEM MPEANPHIATHS ONpEAeseTCs] MPEXAE BCEro TeM,
YTO TOPSIOK 3aKIIOUEHHs TPYIOBOTO JOrOBOPA PEryIHpyeTcs
y4peAUTEIbHBIMI TOKYMEHTAaMHU, KOTOPBIE JOKHBI COOTBETCTBOBATD
neiicTByromeMy  3akoHojaTenbcTBy PecnyOnuku — Kasaxcras.
OTHOCHTENBHO TOHATHS «KOJuIerHaibHOCTH» B KoMmMeHTapuu B
I'paxnanckomy Kogekcy PecnyOnukxu Kazaxcran (OOmast yacTb)
nox penakuuei mpodeccopoB M.K. Cynelimenosa u 1O.I. bacu-
Ha BBICKA3bIBACTCSl TOYKA 3PEHUS O TOM, YTO «...3(dexTuBHOE
yIpaBieHHE KPYITHBIMH IPEAIPUHUMATENbCKUH 00bEANHEHUAMH, K
KOTOPBIM U OTHOCSTCSI aKLIHOHEPHBIE OOIIECTBA, HEBO3MOXHO 0€3
CO3/1aHUS KOJUICTHAJIbHBIX UCIIOJHUTEIbHBIX OPraHoB...

CMBICT e TeIbHOCTH IPABJICHUSI 3aKIF0YAETCSI B KOJNIEKTUBHOM
YOpPaBICHUM, KOTJa MEHBIIMHCTBO MOMYUHICTCS PELICHHUSIM
oospmmHCTBAY [2, ¢. 303].

WHpIMH C10BaMU, 4JICHBI TAKOTO OPraHa J0JIKHBI OCYIIECTBISATh
JEHCTBUS 110 YIIPABJICHUIO TEKYIIUMU AeJaMH 00ILeCTBA HAa OCHOBE
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COTJIAaCOBAHHOU BOJIU. PetmeHust, MpUHSATHIE KOJIIEKTHBHO, SIBIISTIOTCS
00s3aTeIbHBIMH TSI WCIIOJIHEHHS BCEMH 4YJICHAMHU TPaBICHUS,
U TIpU KOJUICTHATHHOM YMPABICHUH YHCIIO IUI, YYacCTBYIOIIUX
B YIpaBJICHUH TEKYIIHMMH JIeJaMU JODKHO OBITh HE MEHee 3-X
YyeJI0BEK.

Urto KacaeTcs BOMpoca eUHOIUYHOCTH B YIIPABICHUU JeIaMHu
FOPUUYECKOTO JIMIIA, TO MBI TOJaraeM, JUIsl TOr0 YTOObI BCTYIIUTh
B TPY/IOBBIE OTHOIIIEHUS, JINIY HEOOXOUMO ITPOUTH OTIpe/IeIeHHBIC
MpOIENyPHBIE ~ MOMEHTBI,  MPEAIICCTBYIOIINAE  3aKIIOUYEHUIO
TPYJOBOTO JIOTOBOpa C PYKOBOJAHTENIEM HCIOJHUTEIHHOTO
opraHa HOPHAWYECKOro JuIlla. YIIEHBl HMCIOTHUTENBHOTO OpraHa
AQO, oOnamasi, Kak yXXe OBUIO OTMEYEHO, Hapsay C YICHaMHU
Ha0JI0AaTeIFHOT'0 COBETA, CTATYCOM JIOJDKHOCTHBIX JIMI] O0IIeCTBa,
SIBIISIIOTCSL TP 3TOM paboTHukamMu AQO, W Ha WX OTHOIICHHS C
0O0IIIECTBOM JICHCTBHE 3aKOHOIATEIILCTBA O TPY/I€ PACTIPOCTPAHSIETCS
TOJBKO B TOH €Tr0 4YacTW, KOTopas He YperyJupoBaHa HOpPMaMH
3aKOHOJIaTEehCTBA 00 aKIMOHEPHBIX O00IIEeCTBaX, OCOOCHHO ATO
KacaeTcsi BONPOCOB OTBETCTBEHHOCTH JaHHBIX JOJHKHOCTHBIX
mur;, AO, tne 3akoHomarenbcTBO 00 AQO mpeBanmupyeT HaL
3aKOHOJIaTEeTBCTBOM O Tpyae (1. 3 cT. 69 3akona 00 AO) [2, c. 304].

Oco0eHHOCTH  3aKIIOYEHHS  TPYIOBOTO  JOTOBOpa  C
PYKOBOAMTENEM IOPUJAMYECKOTO JHIa MBIl BHIUM B CIEIYIOIIEM:
HalpuMep, C PYKOBOAMTEIEM TOCYJapCTBEHHOTO MPEANPUATHS
TPYJOBOH  JIOTOBOp  3aKJIF0YaeT OpraH TOCYyAapCTBEHHOTO
yIpaBJeHHs, a B CBOIO OYepe/lb PYKOBOJIUTEIh TOCYAapCTBEHHOTO
MPEANPUATHST HECEeT IEePCOHAIBHYI0 OTBETCTBEHHOCTh TMeEpe]
COOCTBEHHUKOM,  YIOJHOMOYEHHBIM OpPraHOM H  OpPTaHOM
rOCYJapCTBEHHOTO YIIPABIICHHS 32 COCTOSIHUE JIeJT Ha IPEATPUSTHH.

AHanmu3upysl MpaBOBOE IMOJOXKEHUS PYKOBOIUTENS W UYJICHOB
KOJUIETHAJIbHOTO  HWCIIOJIHUTEIEHOTO  OpTraHa, HEOOXONMO
OTMETHTh, YTO BO3HUKHOBEHHE TPYIOBBIX OTHOIIEHWUH C
PYKOBOAHTENEM IOPUANIECKOTO JIUIA HITH YWIEHAMHU KOJUIETHAThHOTO
WCIIOJTHATEIEHOTO OpraHa OCYIIECTBISIETCS Ha OCHOBE CIIOKHOTO
FOPUUYECKOTO cocTaBa (B TOM 4YHCIEe C MPUMEHEHHEM MpPOLeIyp
n30paHus Ha JIOJDKHOCTh, M30paHUs MO KOHKYPCY Ha 3aMellleHUe
COOTBETCTBYIOIIEH JIOJDKHOCTH, HAa3HAUYCHHS Ha JIOJDKHOCTH
WU yTBEPXKIEHUS B JOJDKHOCTH, HAINpaBlIeHUs Ha paboTy
YIIOJITHOMOYEHHBIMA OpPTaHaMH B CUYET YCTAaHOBJICHHOW KBOTBHI H
BBIHECEHHE CYIEOHOTO PEIICHHUS O 3aKIFOUESHUN TPYIOBOTO JOTOBOPA

169



C PYKOBOJIMTEIIEM HITH YWiICHAMH KOJUIETHATbHOTO UCIIOTHUTEIBHOTO
opraHa HOPHIAYECKOTO JIMIA), ¥ HaM HEOOXOJMMO OIpEIelUuTh
MOPSJIOK 3aKJIFOUYCHHs] TPYIOBOTO JOTOBOPA, MPEIMET TPYHAOBOTO
JIOTOBOpa H TOPSJIOK TMpeKpalieHue TPYAOBOTO JIOTOBOpA.
Ecnm  3akmroyeHwe TpPYyIOBOTO JOTOBOpa C PYKOBOIUTEIEM
WCTIOJIHUTEIFHOTO OpraHa IOPUAHYECKOTO IUIA OMpeIeseTcs
COOCTBEHHUKOM HMYIIECTBA WJIM YIOJIHOMOYCHHBIM OpraHaM Ha
CPOK, YCTaHOBJICHHBII 3aKOHO1aTelbcTBOM PecmyOnnku Kazaxcras,
YUPEIUTENbHBIMA JIOKYMEHTAMH WJIM COTJIAIIEHHEM CTOPOH, TO
MPEJMETOM TPYIOBOTO JIOTOBOPA C PyKOBOAHUTEIEM FOPUIAIECKOTO
TUIA SBIIETCS KOHKPETHBINM KPYT TIPaB U 00S3aHHOCTEH CyOBEKTOB
JAHHBIX TPYAOBBIX MPABOOTHOIICHHH, a TMOPSIOK MpPEKpaIleHUS
TPYZIOBOTO JIOTOBOPA C PYKOBOJHUTEIEM HCIIOHUTEIBHOTO OpraHa
IOPUANYECKOro Jula omnpenesneH B 1. 23 ct. 52 Tpyaosoro Konekca
Pecniy6nuku KazaxcraH.

Ham HeoOxomuMo ompenenuTh MOHSATHE M30paHus, U30paHus
M0 KOHKYPCY, Ha3HAUCHHS Ha JOJDKHOCTh WIIU YTBEPKICHHS B
JIOJDKHOCTH, HAaIpaBieHUss Ha paboTy yCTaHOBJIEHHOW KBOTHI,
BBIHECEHHUSI CyJIeOHOTO pelieHre O 3aKIOYeHHUH TPYJA0BOTO
nmoroBopa. M30panue B TpyJOBOM TpaBe O3HAYaeT BHIOOP MyTeM
roJIoOCOBaHUSl pAa0OTHHKAMU Ha o00IeM CcoOpaHWU TPYAOBOTO
KOJUIEKTUBA PYKOBOJUTENS TPEIIPHUATHS, WU COBET TUPEKTOPOB
aKIIMOHEPHOTO 00IecTBa W30UpaeT PYKOBOJIUTENS W WICHOB
WCTIOJIHUTEILHOTO OpTaHa, OIpeJeNsieT CPOK IOJTHOMOYHH U
KOJMYECTBEHHBI COCTAaB HCIIOJIHUTENBHOrO0 opraHa (m. 2 cT. 53
3akona PK «O0 aknnoHepHBIX 00IIECTBAXY).

N3bpanne mo KOHKYpCYy O3HayaeT IOCTYIUICHHE W TIPHEeM
Ha paboTy pabOTHUKOB, COOTBETCTBYIOIIMX TpeOOBaHUSIM
3aKOHOJIaTEeNCTBA, MPOMIEAIINX KOHKYPC W PEKOMEHJIOBaHHBIX
K 3aKIIOYCHHUIO TPYAOBOrO JOTOBOpa Ha OCHOBAaHWUU pEIICHUS
KOHKYPCHO-KOHTPaKTHOW KOMHCCHH.

Hasnauenne Ha MOJDKHOCTh WM YTBEPXKICHUE B JOJKHOCTH
O3Ha4yaeT MpHeM Ha paboTy paOOTHHKOB WM YyTBEPXKJICHUE
pelieHus: yImoJHOMOYEHHOTO OpraHa O Ha3HAa4YeHHWH Ha JIOJDKHOCTH
BBIIECTOAIIETO OpraHa B MOPSAKE TOJYUHEHHOCTH HCXOAS U3
BEJIOMCTBEHHON MPUHAIICKHOCTH XO3SHUCTBYIONIUX CYOBEKTOB.
HampaBnenne Ha paboTy B CcYET YCTAHOBJICHHOW KBOTHI
O03HA4YaeT YCTAHOBIIEHHE MHUHHUMAIBLHOTO KOJUYEeCTBa pPabodmX
MECT [UIsl OTpENEICHHBIX KAaTeTOpPHi TpaXKJIaH B MPOIEHTAX
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OT CPEAHECIUCOYHBIM YHCICHHOCTH PAaOOTHHUKOB, KOTOPBIX
paboTtonaTenp 00s13aH TPYAOYCTPOUTH (Hampumep, nm. 6 - 9 ctT. 9
3akona PK «O 3aHATOCTH HaceNneHUs»).

BriHecenne cyneOHOro pemeHus O 3aKIUYEHWH TPYAOBOTO
JIOTOBOpa 03HAYaeT BCTYIMBLIMKM B 3aKOHHYIO CHIIy pELICHUE cyda
0 3aKJIIOUYECHUU TPYAOBOTO JOTOBOpPA BCJIEICTBUE HE3aKOHHOTIO,
HEOOOCHOBAaHHOIO OTKa3a, a TakKXe BCIEACTBHE HE3aKOHHOI'O
YBOJIbHEHUS paboTHHKA paboToAaTeneM No HeNpeayCMOTPECHHBIMU
OCHOBAHUSIMH B TPYJIOBOM 3aKOHOAATEILCTBE (HaIpUMeEp, CTCT. 6 1
55 TK PK).

B zakmroueHuMM — ciiegyeT  OTMETHTh,  YTO  BOIPOCHI
muddepeHIanuy NpaBoOBOrO PEryJIMPOBAaHUS TPYAa, BHIOB HOPM,
YCTaHaBJIMBAIOIIUX OCOOCHHOCTH MPABOBOTO PETYJIMPOBAHMS TPpyOa
OTAETBHBIX KaTerOpuii paOOTHUKOB, PETJIAMEHTUPOBAHBI B OT/ICIBHON
riaBe TpynoBoro Kogekca Pecrryonmuku Kazaxcran (mi. 12 TK PK).

PykoBomuTenb M 4YJIEHBI KOJUIETHAIBHOTO HCIOJIHUTEIBHOTO
OopraHa OPUAUYECKOTO JIMLA, KaK MU J000W Apyrod pabOTHHK,
MMEIOT MPaBO Ha 3aKIIOYCHHE, M3MEHEHHWE M PACTOP)KEHHE, Ipe-
KpalleHHe TPYAOBOI'O JIOTOBOPA; MPEJOCTaBICHHE OOYCIOBICHHON
TPYAOBBIM JIOTOBOPOM paboThbl; pabodee MECTO; CBOCBPEMEHHYIO U
B MOJHOM 0oOBeMe BHIMJIATy 3apaOOTHOW IUIATHI; MPaBO Ha OTIBIX;
3alIUTy CBOMX TPYAOBBIX IIPaB, CBOOO 1 3aKOHHBIX HHTEPECOB BCEMHU
HE 3alpeliCHHbBIMUA 3aKOHOM CII0cO0aMM; IOJHYIO JOCTOBEPHYIO
nHpOpPMaLUIo 00 yCIOBUSIX TPYyIa, U T.A.

OCOOCHHOCTBIO TPABOBOI'O CTaTyca PYKOBOJHUTENS  SIBISICTCS
JeWCTBUE U NMPUMEHEHWE HOPM I'Pa)KIaHCKOTO 3aKOHOAATENIbCTBA M
TPYAOBOI'O 3aKOHOJATEILCTBA NPH ONPEACICHUH MOTHOMOYHMN HIIH
TpyAoBOH (PyHKIMHU KaK CyObeKTa IpakJaHCKOTO U TPYIOBOI'O IIPaBa.

CHHCoK HCNOIb30BAHHBIX HCTOYHHKOB:

1) O rocynapcrBeHHoM umymiectse: 3akoH PecnyOnuku Kasaxcran. — Anmarsr: FOPUCT,
2022.-108 c.;

2) I'paxxpnanckuit  Konmexc PecnyOmuku  Kaszaxcran (OOmast wacts). KommenTtapuii
(nmocrareiinplid) B 2 — X kHurax. — Kuura 1. 2 — € u3/1.,— UCTIPABJICHHOE U JIOTIOJHEHHOE, C
HCIIONIb30BaHUeM cyeOHoi npaktuku / OtBercTBeHHbIE pepakTopsl :M.K. CyreilimeHoB,
10.I". bacun — Anmarsi : XKeri XKaprp,2003. — 544 c.
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FO.M. Kopnoxyi

O crnopHBIX BONPOCAX «YJEHCTBA» KaK eANHCTBEHHOI 0
KpHUTepUs onpe/iesieHUs y4acTHsl B KOPNOpPauuu

Wzydyenne mpoOimeM  TpPakIaHCKOTO  TpaBa  COCTaBISIET
3HAYUTENBHYIO YacTh Iopuandeckoi Hayku. C mepBoro B3moxa M J0
TTOCTIEIHETO BBHIJIOXA YENOBEK, Ha MPOTSHKEHWH BCEH CBOEH KH3HH,
CBS3aH C MPaBOM — TIPAaBOM TpaxkaaHCKuM. OmHa M3 «BEIYIINX
CKPHUIIOK» B TIpOIlecCe HAyYHOTOo OOOCHOBAHUS IPAaBHII TIOBEICHHS,
BBI3BIBAEMBIX K JKU3HU Pa3BUBAIOIIMMHUCS OOIIIECTBEHHBIMH CBA3SIM,
OTBeJIeHa YICHBIM, CTOSIIIIAM y HCTOKOB H3YYESHHS TPABOBOM IPHUPOIIBI
TeX MO0 WHBIX SBJICHUHN coluanpbHOUW cpembl. K guciay Bemymux
nuBHIIMCTOB Tiepuona cymectBoBanuss CCCP w  craHOBICHHS
paBoBOi MbeIcn B PecrryOnmke KazaxcTaH MOYKHO ¢ YBEPECHHOCTHIO
otHectn Opus ['puropreuda bacuna.

Bcecroponne  m3ydas  mpoOjeMaTWKy — IMBHIIUCTHYECKUX
seiieani, FO.I'. bacun moctaTouHO yaens1 BHUMaHHUE NCCIICIOBAHUIO
po0JIeM UHCTUTYTA IOPUINIECKOTO JIHIIA.

B ero paboTtax 4YeTKko MpPOCIEKUBAETCS aBTOPCKAs TTO3UITHS,
HaIleIIas CEeroMHS CBOE OTpPaKEHHE B HOPMax AEHCTBYIOIIETO
3aKOHOMIATEIhCTBA HE TONbKO B Pecmybmmke Kaszaxcran, HO W B
Ipyrux crpanax. HampumMep, yaeHbIid yKa3bsIBall, 4TO HEOOXOAUMOCTh
1 BXHOCTB ATOTO WHCTHTYTA OMPEJIENSIETCS TIPEXkK/IE BCErO TEM, UTO:
1) OH TIO3BOJISIET OTACITUTEL 00pa3yeMoro CyOheKkTa UMYIIEeCTBEHHBIX
OTHOIIEHUH OT TeX, KTO o0pa3oBajl OPUIUICCKOE JHI0; 2)
OCHOBOTIOJIATAIOIINMH €T0 TPU3HAKH — 3TO BBICTYIUIEHHE B TPaKIaH-
CKOM 00OpOTE OT CBOCTO MMEHHU W MMYIIIECTBEHHAss 000COOICHHOCTD
C BBITEKAIOIIEH M3 HEe CaMOCTOSITEIbBHOM HMMYLIECTBEHHOM OTBET-
CTBEHHOCTHIO 110 CBOMM 0053aTeIbCTBAM; 3) HU OJIHO KOJIJIEKTHBHOE
obpazoBaHHWe, HE O0O0JamaroNiee BMECTE B3ATHIMH TIPH3HAKAMH
AMYIIECTBEHHOH 000COOIEHHOCTH, OpPTaHW3aIlMOHHOTO €IWHCTBA,
CaMOCTOSITETHHOH WMYIIECTBEHHOH OTBETCTBEHHOCTH M IPaBOM
BBICTYTIaTh B 00OpPOTE OT CBOETO MMEHH, HE MOXKET OBITh MPU3HAHO
FOPUAMYECKUM JTUTIOM; 4) TPaKTHIECKOe 3HAYSHHE FOPHINIECKOE TUII0
AMeEeT TIPEX/e BCEeTO IS MMYIIECTBEHHBIX TPa)KIaHCKO-TIPABOBBIX
OTHOIIIEHUH, TOCKONBKY €ro YYpeIuTeIN HWMEIOT BO3MOXKHOCTH
OTPAHWYHTH CBOH MPENPUHUMATENECKUN PUCK CyMMaMH, KaKue OHU
CUMTAIOT JUIsI ce0A JOMYCTUMBIMHU; 5) OpTaH IOPUIANYECKOTO JIHIA
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HE SBISIETCS TPEJCTaBUTEIEM ITOCIEIHEr0, TOATOMY BBITIOTHEHHE
(GyHKIMA opraHa He TpeOyeT KaKoH-TuOO JOBEPEHHOCTH, a CMEHa
KOHKPETHBIX (PU3MUYECKUX JIUI], OCYIIECTBISIONMX (DYHKIIUN TaKOTO
OpraHa, a TaK)Xe peopraHu3allis CaMUX OpPraHOB HE BIEKYT 3a COOOM
VM3MEHEHUS WIH MPEKpalleHus] TeX MpaB U 00S3aHHOCTEH, KOTOpHIC
yKe TIPUOOPETCHBI FOPUIAMYECKAM IJIUIIOM Yepe3 JCWCTBUS OpPraHOB
[1].

OnHako HE TOJNBKO OO0IIHWEe TIOJNOXKEHHS O HOPUIAMYECKUX
JUIAX COCTABISIM HayuyHble wuHTepechl [Opus [puroppeBuua.
AKTHBHYIO HaYYHYIO TIO3HIIMIO YUEHBIH 3aHUMAJl U B MCCIIEIOBAHUU
KOPIIOPAaTUBHBIX TIPABOBBIX CBs3el, M3ydas KOTOpBIE OTCTaWUBaI
MHEHHUE O TOM, YTO B OTHOIIICHHH MEXaHW3Ma pealln3allii PUHITIITA
«KMO PeabHO YNpAesisem PbIHOYHbIMU ONepayusimu, mom u 005A3aH
HeCmu pucK ux He2amugHblX NOCae0Cm8UL», To OH (IPUHITUI ) TOJIKEeH
KOHCTPYUPOBAThCS HE MPUEMAMH HETIOCPEICTBEHHOTO TOCYAapCTBEH-
HOTO BMEIIATEIIECTBA B KOMMEPYECKIE OTHOIIICHUS, COCTOSITh HE B pac-
IIUPEHUH 00JIACTH Pa3peIINTEIbHBIX aJIMUHUCTPATHBHBIX JICHCTBUH,
a B ONPENEICHUN TPAHUI] TIPEANPUHIMATEIIHCKOW CBOOOIBI B yCHJIe-
HUU TOCYJIAPCTBEHHOTO KOHTPOJSI M HAJ30pa 32 WX COOIIONCHUEM.
Tarxoke, OTCTamBast IPUHITUT KPABEHCMEA YUACHHUKOS 8 YNPABLeHUU
Kopnopayuel u 6 OMHOWEeHUsAX no noody ee umywecmsa» Y0.I. bacun
c/IeTlall OTOBOPKY, MMEIOMIYI0 M CETOJHS CYIIECTBEHHOE 3Ha4YCHHE.
Tak, oOpamaercs BHUMaHHE, YTO ATO PAaBEHCTBO HE JMYHOCTEH, a
PaBEHCTBO MPUHAUICKANINX aKIIHMOHEPYy aKIuil (Joyield B yCTaBHOM
KamuTane)...

Orcroga — 4eM Oombllle akiui, TeM OOIbIe KOPIOPATHBHOM
BJIACTH, a KOHIIEHTPAIUS B OJHHUX pPYyKax OOJBIIMHCTBA, TeM Ooee
KBaJTM(UITUPOBAHHOTO OOJIBIIIMHCTBA, aKIMi 03HAYaeT aOCOTIOTHYIO
BJIACTh, a0CONFOTHYIO BO3MOKHOCTh MPHHUMATh PEIICHUS B CBOUX
WHTEpecax, X0Ts ObI 3TO SIBHO MTPOTHBOPEUHIIO HHTEPECAM OCTaTbHBIX
(MEHBITMHCTBA) aKIIMOHEPOB [2].

OpnHako OOIIECTBO Pa3BUBACTCS, )KM3Hb TEYET CBOUM UEPEIOM
¥ CTaBUT Iepe]l HAMHU HOBBIC BBI3OBBI, OTBETHI Ha KOTOpHIE, K
COYKAJICHUIO, MBI HE BCET/Ia MOKEM ITOITyYNTh N3 HAYYHBIX HapabOTOK,
HACTaBJICHUH U MOACKA30K HAILUX yuuTeneH. JJocTaTouHO aKTUBHBIM
W PE3KUil MOBOPOT, B TOCIETHEE BpEeMs, UMEET MECTO B paMKax
KOPIIOPAaTUBHBIX OTHOIICHHUH, YTO CBS3aHO C BOITPOCAMH COOTHOIICHHUS
0a30BBIX KATETOPUI TPAKJAHCKOTO TpaBa U MPUMEHEHUS UX B PaMKax
KOPIIOPATUBHBIX TIPABOBBIX CBS3EH.
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HeB3wpass Ha TO, dYTO OOJBIIMHCTBO YYEHBIX OTHOCHUT
KOPIIOpATUBHBIC ~ OTHOIIEHUS K  TPEAMETy  PEeryJIUpPOBaHUS
TPaXJTaHCKOTO  3aKOHOJATENbCTBA, HEPa3pElICHHBIM  OCTaeTCs
CIIEKTP BOIMPOCOB CBSI3aHHBIX C: 1) COOTHONIICHWEM TaKHUX MOHSITHN
KaK «HOPUIMYECKOE JIHIO» W «KOPIOpalus»; 2) OIpeaeicHueM
OpTraHU3aIIOHHO-TIPABOBBIX ()OPM FOPUINYESCKUX JTUI IPU3HABAEMBIX
KOpITOpaIusiMu; 3) onpeiesieHHeM KpyTra y4aCTHUKOB KOPIIOPATHBHBIX
OTHOIIIEHUH; 4) TpU3HAHWEM IepeyHs] OOBEKTOB KOPIOPATHBHBIX
OTHOLIEHUH U JIp.

Cpenu Tpymnmbl «KOPHOPATHUBHBIX» BOIMNPOCOB, Ha KOTOpHIE
HET OJHO3HAYHOTO OTBETa, MPUCYTCTBYEeT U MpoOIieMaTHKa
OTIPENICNICHUs] YETKUX KPUTEPHEB, TO3BOJISIONUX YTBEPXKAATh O
HaJIMYUKM MEXAY JULAMU KOPIOPATUBHBIX OTHOLICHUH. OCHOBHAA
YacTh COBPEMEHHBIX YUYEHBIX YKa3bIBalOT, YTO IS 3TOTO
JIOCTATOYHO TOJIBKO OJHOTO KPUTEPHS — UIEHCHBO 8 OP2AHU3AYUL.
HMeHHO 3TOT MpHU3HAK XapaKTepu3yeT KOPIOpaIHio KaK IpUInie-
CKO€ JIMII0, HMEIOIIEE YICHCTBO U SABIAIONIEECS 00ObeAMHEHUEM JIUI]
11060 00ObeAMHCHHMEM JIUII U KanuTtana [3, c. 227; 4, ¢. 80]. OnHako
HOPMAaTHBHO-TIPABOBBIE aKTHI, PETYIUPYIOIINE KOPIIOPATHBHEIE OT-
HOUICHUS, MPEUMYIIECTBEHHO HCIIOJIB3YIOT TEPMHUH «y4acTHE», a
HE «YJICHCTBO», a, B OTHOIICHUHU CYOBEKTHOTO COCTABA — YYACTHUK,
aKIIMOHEP U TOJBKO IS TPOU3BOJICTBEHHBIX KOOTIEPATHBOB — YJICH.

Kak Bumum, BO-TIepBBIX, CTPEMSCh BTUCHYTH B CYIIECTBYIOIIYIO
CUCTEMY FOPHIUYECKHX JIUI TaKyF) KOHCTPYKIIMIO KaK KOPIOpaIus,
OTJICNBHBIE CIIEIUAIHUCTHI OMIMOOYHO OTOXIECTBISIOT KaTerOpHUu
CIOPUIMYECKOe JHUI0» U «KOPIOPAIlHs», OTHOCSIIHECS K Pa3HbIM
MPaBOBBIM CEMBSIM; BO-BTOPBIX, CIIEAYET MOMYEPKHYTh paziudne
MEXIy KOpIOpalmueil W yYpekIeHHEeM, 4YTO TMOJTBEPKIAeT
CYIIIECTBOBaHNE KOHCTPYKIIMU FOPUAMYECKOTO JIMIA KaK POJIOBOTO
MOHATHS B OTHOIIEHHUH 3THUX KaTeTOPWH; B-TPEThUX, €CIH Oparh BO
BHUMAaHHE TIOAXOJ O CYIIECTBOBAHWHU KOPIIOPAIUH U yUPEKACHUN
KaK BHJOB IOPWJIHYECKUX JIHI, TO MECTa TaKOMy IPaBOBOMY
SIBJICHUIO KaK OOIIEeCTBO, B TAKOW CHCTEME HET, YTO HE COOTBETCTBYET
COBPEMEHHOMY COCTOSIHHIO TPa)/IaHCKOTO 3aKOHOJ/ATEeNbCTBA Kak
VYkpaunsl, Tak 1 Peciyonmku Kazaxcras.

B mpunnure, neneHue IOPUIUYECKHX JIUI] Ha KOPIOpPAIUU H
YUPEXKISHHSI MOXKET OBITh MIEPEHECEHO Ha COBPEMEHHOE TPaKIAHCKOE
MpaBo, HOO eMy M3BECTHBI IOPUINYECKUE JINIA C pPa3HbIMU (popMaMu
UMYIIECTBEHHON 000coOmeHHocTH. OHAKO Takas Kiaccu(UKanus
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HE MOKET UMETh OO0JIbIIOE 3HAYCHUE U3-3a YPE3BbIUANHO TIECTPOro U
Pa3HOIUIAHOBOT'O MOHATHS O KOPIIOpALUH.

Crnenyromasi mpobjeMa NOHUMAHUS CYIIHOCTH M BHAOB
KOpIopaunii — Npu3HaHWE OCHOBHOW MX YEPTOH YCIIOBHS YJICHCTBA.
Bpsin 1M MOXHO COIIacUTBCS C TaKUM KpUTEpHEM, HOO 4YIeH-
CTBO HE SIBJSIETCS CAMHCTBCHHBIM NPU3HAKOM MCKIIOUUTEIIBHO IS
KOpIopauuii B MIOHUMaHUU UX Kak oOmecTB. CunTaeM, 4TO 4JICHCTBO
XapakTepHO U UIsL: 1) MOJMTHYECKHUX MApTHH, B OTHOILICHUH KOTOPBIX
B CT. 6 3akoHa YkpauHbl «O MOJIUTUYECKUX MAPTUAX B YKpauHe»
3aKpeIJICHO, HAlpUMEp, WIeHCME0 B TONUTHUECKUX MapTUSIX H
€ro OrpaHMYCHMs (AHAJOTHYHBIC MOJOXEHUS COIEPXHUT cT.8 3a-
koHa PecnyOmukm KaszaxcraH «O NOMUTHYECKHX MApTHIX»); 2)
00IIECTBEHHBIX 00BEIUHEHUH, KOTOPBIE, B COOTBETCTBHH CO CT. § 3a-
KoHa YkpauHbsl «O0 00IIECTBEHHBIX 00BEANHEHHAX), IOCTPOCHBI Ha
OCHOBE wieHcmea (Takue ke IpaBuiia npeaycMoTpeHsl cT. 11 3akona
pecnyonukn Kazaxcran «O0 00IIeCTBEHHBIX O0BEAMHEHUSIX)) H T.1I.

B mpaBoBoli JOKTpHHE COBPEMEHHOrO Mepuona chopMUpPOBAHO
HECKOJBKO TIOAXOJOB K IOHMMAHHIO MHCTHTYTa UICHCTBA B
IOPUINYECKOM JIMLE. B COOTBETCTBUU C MEPBBIM — MHCTHUTYT YJICH-
CTBa M MHCTUTYT y4acTHsl BOCIIPUHUMAIOTCS KaK TOXKICCTBEHHbIE TEP-
MUHBI JTHOO YK€ CXOIHBIe MeX Ty co00ii [5, ¢. 113—116]. OqHako camu
K€ CTOPOHHHUKH 3TOTO IMOAXO/A BBICKA3aJId COMHEHHS B OTHOILICHHH
MOJHOM YBEPEHHOCTH O I0CTaTOYHOCTH €0 apryMEHTalnu. YKa3bIBa-
eTCsl, YTO OHOBPEMEHHO B MPEANPUHUMATEIbCKUX OOLIecTBaX yva-
CTHE MOPOXKIACT KOPIIOPATUBHBIC MIPaBa, B HEMPEAIIPUHUMATEIbCKUX,
1o o01eMy npaBuiy, — HeT. Takoi Te3uc sSBISIETCS TEM apryMEHTOM,
KOTOPBIM MOKET yKa3blBaThb HA CXOJCTBO, HO HE TOKAECTBO UCCIICAY-
eMbIX Kareropuil. CienyeT noanaepkatb MHEHHE O HEAOCTaTOYHOCTU
HAyYHOTO 00OCHOBAHHS PAclpOCTPAHEHUs] KOHLENLUN KOPHOPATHB-
HBIX TIpaB 3a Mpelelibl Kpyra NpeanpUHUMATEIbCKUX FOPUANIECKUX
nun [6, c. 58]. B Ykpaune >xe npaBonpuMEHUTEIbHAS MPAKTUKA B OT-
HOLICHUH 3TOM MpOoOJeMbl He OAHO3HAYHA U HE YYUTHIBAET Pa3HULIBI
MEXIY «WICHCKHUMMI» U «KOPIIOPATUBHBIMUY IpaBami [7; 8].

Bropast koHuenuus CBOIUTCA K TOMY, 4YTO OTHOLICHUS
YJICHCTBA BO3HHMKAIOT HCKIIOUUTEIBHO B HEMPEANPUHUMATEIBCKUX
IOPUIMYECKUX JIHIAX (HampuMmep, OOIIECTBEHHBIX OOBEIUHEHHSX).
OCHOBY 3TOr0 MOAXOAA COCTABISIET TE3UC O TOM, YTO ISl WICHCKUX
OTHOUICHMII HE XapakTepHa HWMYIICCTBEHHAs COCTaBIIAIOLIAs,
YYaCTHUKU TaKUX JIMI HE NPUOOPETal0T MMYILIECTBEHHbIE IpaBa H,
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COOTBETCTBEHHO, HE MOT'YT HECTH UMYILECTBEHHYIO OTBETCTBEHHOCTh
3a HapylleHue o00s3aTenbCTB caMuM obmiectBoM. Kak crencrtsue,
OTO’KAECTBIICHHE TEPMUHOB «YIaCTHE» U UICHCTBOY» B OPHINUECKOM
JIMLIE MOXKET IPUBECTH K TOMY, UTO B TAKOM CITy4ae OyAyT OXBAaThIBATHCS
Y TIpaBa WICHOB 00LIECTBEHHBIX OpraHU3alNi, TOJIMTHYECKUX HapTHH
0o Apyrux oObeIMHEHUH, I/l MPpaBoBasi MPUPOJa WICHCKUX IIPaB
XapaKTEepU3yeTCsl ONpeIeICHHBIMA 0COOCHHOCTSAMHU.

OTMedeHo, 4YTO C TO3MIMHA yAo0OCTBAa NPaBONPUMEHEHUS
pEryIpOBaHue WICHCKHX (2 MMEHHO KOPIOPATUBHBIX) OTHOLICHUH,
BO3HMKAIOUIMX B IOPHIMYECKUX JIMLOAX C BO3MOXHOH 7100
00513aTeIbHON ~ MHOKECTBEHHOCTBIO  WIEHCTBA  IIeJIECO00pa3HO
OPEeAyCMOTPETh B €IMHOM KOIU(PHUUMPOBAHHOM aKTe, KOTOPBIH
OyZeT peryiaMpoBaTh TaKKe HEKOTOPBIC OTHOLICHHS, SIBISIOLIMECS
CMEXHBIMH C KOPIOPAaTUBHBIMU [9, c. 56].

W3 yka3aHHOTrO Te3Hca MOHSITHO, YTO WICHCKHE OTHOLICHUS Ka-
caroTcs BCEX IOPUIMYECKUX JIML (Kak Hanbosee LIMPOKOe MOHSTHE),
KOPIIOPaTHBHBIC OTHOLICHUS, KaK OJUH M3 BHJIOB YICHCKUX OTHOILIE-
HUH, HE OXBATBIBAIOTCS BCEH KOHCTPYKLMEH IOPHIUYECKOTO JIMIA,
U B KauecTBE aJlbTEPHATUBBI MM JOJKHA NMPOTHBOCTOSTH XOTS OBl
OZlHa TPyIIa OTHOLICHHWH (IUXOTOMHYECKHH MOAX0X) (Hampumep,
UMYIICCTBCHHBIC — HEHMYILECTBEHHBIC, JIMUHbBIC — HEIU4YHbIC). B
HAIlleM JKe€ Cllyyae, KOPIIOPaTHBHBIC — ...0TBETA B IOPHUCIIPYACHIMN
HET. A TOJKHO OBIThH A€JICHUE: WICHCKHE— KOPIOPATHBHEIE.

B KOpmopaTMBHBIX OTHOLICHHSIX WIEGHCTBO HEBO3MOYKHO
OpPU3HATh JUIIIMMCSL CaMOCTOSITENIbHBIM FOPUANYECKUM (aKToOM,
OTOPBAaHHBIM OT OCHOBAaHHUSI CBOETO BO3HUKHOBEHHs. UJEHCTBO
MOXeT OBbITh TIOKa3zaTesneM 0co00ro cTaTryca y4acTHHKOB OTIEIbHON
OpraHU3alOHHO-NIPABOBON (OPMBI IOPHIMUYECKOTO JIMLA, KOTOPHIM
MOJUEPKHUBACTCS YETKO 3a(MKCHPOBAHHBIM €ro COCTAaB M HAINYHE Y
HHUX KOPIIOPaTHBHBIX IPaB (HAIpUMeEp, WICHCTBO B TPOU3BOICTBEHHOM
KOOTIepaTHBe).

[Ipy 5TOM, 4YJICHCKHME OTHOIICHWS UM OTHOLICHMS Y4acTus
MHOTOYMCJICHHBI M HMEIOT pa3JIMuHyl0 M[pupoay (He Bceraa
IOPUIIMYECKYI0), B CHJIYy Yero HE BBI3BIBAIOT HEOOXOAMMOCTH HX
NPaBOBOrO OOECHEUEHHs] €JUHBIM METOJOM, YTO HPEISTCTBYET HX
YHHMBEPCAIN3ALUH 110 SAMHOMY CHCTEMHOMY NMPHUHLMITY (HampuMep,
YJICHCTBO B TPY/JOBOM KOJIJICKTHBE, COI03€ FOPUCTOBH T./1.). Y Ka3aHHbIE,
B KaueCTBE MPUMEPOB, OPTaHU3ALNN U KOJUIGKTUBBI HE UMEIOT U HE
TpeOYIOT HOIy4eHHsI cTaTyca KOPIOPALUK KaK I0PUAMYECKOro JInia,
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HE BO3HHKACT Yy HMX M KOPHOPATUBHBIX OTHOLICHUH B 3HAUYCHHUH
Pa3sHOBUAHOCTH IPAXIAHCKHUX MTPABOBBIX CBS3CH.

Kak BuzuMm, (akT 4IeHCTBA HE BCET/Ia TOPOKAACT IOPUIHMUECKHE,
a TJIaBHBIM 00pa3oM IpakJaHCKO-IIpaBoBbIe mocneacTBus. [lonstue
YJICHCTBA HE UIMEET HEOOXOAMMOTO IPaX1aHCKO-TIPABOBOT'O CMBICIA U
COZCpP)KaHUsI, HE SIBIISICTCS €ANHCTBEHHBIM NMPU3HAKOM KOPIIOPALMH B
IPaXJaHCKOM IPaBe, He CUNTACTCS UCKITIOYUTEIBHOM IPEAIOCHUTKON
BO3HUKHOBCHHSI KOPIOPATUBHBIX OTHOLICHUH.

Hanuune wiIeHCKMX OTHOILIEGHMH B paMKax KOPIIOPAaTHBHBIX
OpraHu3aurii He MOKET ObITh €IMHCTBEHHBIM KPUTEPUEM ITOCTPOCHUS
KOPIIOPaTUBHBIX OTHOILICHUH B MPEAEiax OTACIbHBIX IOPUANYECKUX
JIMIL.

Tak, o0OLIECTBEHHbIC  OpPraHM3alMM  TAKXKE  I[TOCTPOCHBI
Ha YCIIOBMSAX WIGHCTBA, B TO € BpeMs HX CIIOKHO Ha3BaTb
KopropauusiMi, 100 y HHMX HET Jaxe ycTaBHOro kamnurana. Ilo
HallleMy MHEHHIO, XapaKTEPHBIMU NMPU3HAKAMH, YCTAHABIUBAIOILIUMH
cneuuuKy KOPIIOPaTHBHOW OpraHU3alMid B PaMKax KOHCTPYKIHU
IOPUINYECKOTO JIMLA, ABISIOTCS: 1) NefeHne yCTaBHOTO KaluTala Ha
0N (aKIuu), Tpu3HaBaeMble GopMON (UKCAITUH KOPIOPATHBHBIX
IpaB U 2) CyLIECTBOBAHNE OTHOIICHUH y4acTusl B YIPaBICHUHN TaKOH
opraHu3anue.

MOXHO YTBEpXkAaTh, YTO CYLIIHOCTb YYacTHs B YIPaBJICHUU
KopIiopauyei 1 4JeHCTBO B Hel — (PaKTHUECKH OTHO U TO K€ SBJICHUE.
OCHOBHOI KpUTEpHi 1JIs1 KOPHIOPALUHT — TO, UMEET JIK MECTO Y4acTHE
(4neHCTBO), U, KaK CJICACTBUE, IPUHUMAIOT JIM y4acTHe B yIpasJie-
HUM IOPUIUYECKUM JIMIIOM T€, KTO €ro co3fall (Yy4acTHUKHU, YJICHBI).
YcraBHBIN e KanuTall sIBISETCS BaKHBIM TOJIBKO KaK IOKa3aTelib IS
OIpeeNICHNs MOPSKa YIIPABICHUS — CKOJIBKO TOJI0COB MPUHAICKHUT
YYaCTHHUKY.
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b.b. Camapxooscaes

HNuBecTHIIMOHHAS 1eSITEJbHOCTD 32 NpeaeaMH
Pecny0siuku Y30ekucran

OnHuM U3 OCHOBHBIX HANpPAaBJIECHUN BHEUIHEAKOHOMHYECKOU
JIESTeTbHOCTH MOYKHO CUUTATh WHBECTHIIMOHHYIO NIESTENbHOCTD 3a
npenenamu PeciyOnmkn Y30exucta. Llenecoobpazno ocTaHOBUTHCA
Ha CYIIHOCTH U EJIIX HHBECTUPOBAHUS 3a MpeIeTIaMy CTPAHBI.

[TockonpKy KamuTal SBISETCS OAHUM M3 BaKHEHIINX (haKTOPOB
MPOM3BOACTBA B DKOHOMHYECKOW cHcTeMe, OT d()(PEKTHUBHOCTH
WCTIONB30BAHMS. KOTOPOTO BO MHOTOM 3aBHCHT  YCIEIIHOCTh
ee (YHKIMOHUPOBAHWS, B YCIOBUSAX TIIOOATU3aIU MHPOBOU
9KOHOMHUKH KOHKYPEHITUS 32 KaIlluTall CO CTOPOHBI XO3SHCTBYIOIINX
CyOBEKTOB TepepacTaeT HalMOHAJIbHBIE MAacCIITadbl W BBIXOAWT Ha
MEXIYHAPOIHBIH ypoBeHb. OIHOBPEMEHHO TOSBISIOTCS HOBBIC
WHBECTUIIMOHHBIE BO3MOXXHOCTH TIPHIIOKEHHUS 3TOTO OTHOCHUTEIHHO
neunuTHOTO (haKTopa MPOU3BOICTBRA.

Camo TTOHSATHE «UHOCTpPaHHOE (mm 3apy0exHoe)
WHBECTHUPOBAHHUE» TMPEAINOIaraeT M3IBbATHE YacTH KamnuTaja u3
9KOHOMUYECKOW CHCTEMBIOTHOM CTPAaHBI M BKITIOUEHHE €T0 BOKOHOMUKY
Ipyroii crpaHel. BHe 3aBucMMocTH OT (DOPMBI TPaHCTPAHHYHOTO
IepeMenIeHHs KalnTana BayKHEHIel 0COOEHHOCTHIO 3TOTO TIpoIecca
SBIISIETCSl TIEPEHECEHWE 3a TMPEeJeNbl CTpaHbl CO3/IaHus Oymylien
TIPHOBLTH FITH JI0X0/1a XO3AHCTBYIOIIETO CyOhEeKTa.
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COBOKYMHOCTb ~KalMTaJIOB BO BCEM HMX MHOrooOpasuy,
nepeMelacMbIX 3a pyoex B IMpoLiecce MHBECTUPOBAHMS, Ha3bIBACTCSA
WHOCTPAaHHBIMA HMHBECTHLHUSAMH. MarepualbHOH OCHOBOW 3TOTO
mporecca B MHPOBOM HSKOHOMMKE SIBISETCS  OTHOCHUTEIIbHAS
N30BITOYHOCTh ~ KalUTaIbHBIX PECYpPCOB B OTIEJIBHO  B3ATHIX
HAIlMOHAJIBbHBIX 3KOHOMHUYECKUX CHCTEMaX.

C TOYKM 3peHHMs INPHUPOABI TMPOUCXOKACHUS  KalWTall,
WHBECTUPYEMbIH 3a MpeJesibl HAMOHAIBHOW 3KOHOMHKH, MOXKET
OBITh O(UITHATEHBIM (TOCYIAPCTBEHHBIM) M YaCTHBIM.

OdunumanbHelii (rocy1apCTBEHHBIH) KamuTall — 3TO CPEICTBa,
nepeMelnacMbple  Yepe3 HALUUOHAIbHBIE TPAaHMLBl IO PELICHHIO
YIOJIHOMOYEHHBIX OPraHOB TOCYAapCTBEHHOH BIacTHM JIaHHOM
cTpanbl. B 3Ty Xe Kareropuio mnonajnaroT CpeICTBa, KOTOPHIMU
pacropspKaloTCsl pa3inuHble MEKIPaBUTEIbCTBCHHBIE OPraHU3alny,
Takue Kak MexayHapoauslii BamtoTHeiii @onn, MexayHapoaHbIid
0aHK PEKOHCTPYKUHMH W Pa3BUTHS, MexmyHapoaHas (uHaHCOBas
Kopropauusi, EBponeiickuii 0aHK peKOHCTPYKIMU U Pa3BUTHUS U AP.

OcHoBHBIMH (popMamu nepeMenieHns: 0QUINaIbHOTO KanuTana
B MUPOBOI 5KOHOMUKE SIBJISIFOTCS KpeAUTHI U 3aliMbl. B Hauane XXI B.
XapaKkTepHOH 4epTOi Pa3BUTHs MEKAYHApOJHBIX MHBECTHLMOHHBIX
OTHOLICHUI CTaHOBUTCS Bce OoJiee aKTUBHOE MCIIOIB30BAHUE PAIOM
CTpaH MHCTPYMEHTOB MNPSMOr0 U IMOPT(EIHLHOTO HWHBECTHPOBAHMS
UL pa3MELCHHs TOCYJAapCTBEHHOTO KamuTajga 3a IpefeliaMu
HAIlMOHAJIBHON YKOHOMHUKH.

OCHOBHBIMM ~ TIPOBOJHUKAMM TOCYJApCTBEHHOIO  KamuTanaa
B cdepy NpsAMBIX U NOPTQPETbHBIX HMHBECTHLHUH SIBISIIOTCA Tak
Ha3bplBaeMble (OHIBI HauuMoHanbHOro OmnarococtosHust (PHB —
Sovereign Wealth Funds). Onn mpencraBisaror coboil criennaibHO
co3JlaBacMble HMHBECTULHOHHBIC IIOAPA3/CICHUS, HaXOAALIMECs B
coOcTBeHHOCTH rocyaapcrBa. OCHOBHas 3agada TakUX (OHAOB —
WHBECTUPOBAHME OTEUECTBEHHOIO TOCYAApPCTBEHHOTO KamuTajia 3a
Ipeesbl HAlMOHAIBHOW SKOHOMUKH C LIEIIbI0 CO3J[aHUsI HICTOUHUKOB
OyAyIUX NOXOZOB JUIS TOKPBITUS MOTPEOHOCTEH HAIMOHAJIBHBIX
OIOJUKETHOM W TICHCHOHHOW CHCTEM. [JIaBHBIM HCTOYHHUKOM
cpeacte @HB BbpicTymaioT Tekymme 0XOAbl TOCYAapcTBa OT
MPUBAaTH3ALMOHHBIX KAMIAHUN M SKCIIOPTHBIX ONEpaLuil.

[epssrii cyBepennbiii ®HB — The Kuwait Investment Authority —
o611 cozal B 1953 1. Bmactsimu Kygeiira. C 2000 . yucno ®HB crano
CTpeMUTENbHO yBennuuBaThes. B 2012 r. B Mupe QyHKIIMOHUPOBAJIO
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73 momoOHBIX ¢oOHMA, MepcHeKTHBBl co3maHus eme 21 donma
HaXOJIWIUCh B CTaJUH 00CYXKJICHHUS HAIMOHAIBHBIMU BiacTsaMu [1].

HaubGonpmee pacnpocrpanenne ®Hb momyunmnm B cTpaHax c
SIPKO BBIPAYKEHHOM CHIPBEBON CTPYKTYPOH OTEUECTBEHHOI'O IKCIIOPTA,
ato CaynoBckast Apasus, OAD, Karap, Poccus, Hopgerus, Kanana.
CymecTBeHHYI0 posib B cepe HHOCTPAHHOTO WHBECTUPOBAHHUS
urpatotr ®Hb a3uarckux ctpas, B nepsyro ouepens KHP u Cunramypa.

[MHomumo @OHB akTBHOMY BOBJICUEHHIO O(MUIIHAIEHOTO
rOCYJapCTBEHHOI'0 KamuTana B cdepy MNpsMbIX U MOPTQEIbHBIX
uHBecTHIMd  Ha  pyoOexe XX-XXI BB.  cnocoOcTBOBaN
rocynapcrBenHsle THK, Oojplias 4acTe KamuTajga MaTEPHHCKUX
NOJpa3feiIeHUH KOTOPBIX NPHHAJIC)KANa MPaBUTEIbCTBY TOH WIH
WHOM CTpaHbI.

YacTHbI (HErocylapCTBEHHBIH) KamuTal — 3TO CPEICTBA,
OpUHAUIeKALINE YaCTHBIM  HErOCYAapCTBEHHBIM  KOMIIAHUSIM,
0aHkaM M TOpPOYUM (PUHAHCOBBIM MHCTHTYTaM, IepeMeniacMble
yepe3 HallMOHAJIbHbIE TPAHULBI MO PELICHUIO0 UX YHMOIHOMOYEHHBIX
PYKOBOJSIIINX OPTAHOB.

B ommmune ot oduuuanbHOro KamuTaga TpaHCITPAaHUYHOE
JOBIDKEHHE YAacTHOI'O KaluTajla MEHee pEriaMeHTHPOBAHO H
3aperyaupoBaHo. ['eorpadusi, oTpacieBas HanpaBICHHOCTb, CPOKH U
CTEIICHb IPEATO0JIaraeMoro prucKa, CONPsKEHHOTO C THBECTUIMOHHBIM
IpPOLIECCOM, B Clydae OCYLICCTBICHHUSI YAaCTHBIX MHBECTHLUH, KaK
OpaBWwIo, TOpas3fo IIupe. TeM He MeHee AaXe B COBPEMEHHBIX
YCIOBUSIX JIMOEpau3allud  MEXIYHAapOIHBIX 3KOHOMHUYECKUX H
MHBECTUIIMOHHBIX OTHOILCHHH OpraHbl rOCYyJapCTBEHHOM BIACTH U
MEKIIPAaBUTEIILCTBEHHBIC MPOQMIBHBIE OPraHW3all BHUMATEIbHO
CJICAST ¥ KOHTPOJIMPYIOT YACTHYIO HHBECTULIHOHHYIO J1ESTEIbHOCTb.

[lo xapakTepy HCHOJB30BAaHHMs KamuTall, IepeMeIIaeMblil
yepe3 HALMOHAIBHBIC TPAHULBI, MOAPA3JCISACTCS Ha CCYyIHBIH H
NpeANPUHUMATEIbCKUH.

CcyaHblil KanuTail — 3TO CPEACTBA YACTHOTO WK O(QUIIHATILHOTO
XapaxTepa, repeJaBacMble B3aiiMbl MHOCTPAaHHOMY KOHTPAreHTY C
LEJIBIO IOy YEeHNUs Oy Iy IIEro JOX0Aa; OCHOBHBIMH XapaKTEPUCTUKAMU
JaHHOW (OpMBI JBMXKEHHUSI KamWTana TPAJULUOHHO SIBISIOTCS
BO3BPAaTHOCTb, CDOYHOCTb U IJIATHOCTb.

[loHsiTHE «HpEeANPUHUMATENBCKUN KamuTam» OOBEIUHSET BCIO
COBOKYITHOCTb WHBECTHLMH, OCYIIECTBISIEMBIX B OpTraHU3aIMIO
IPOMU3BOJCTBEHHOI'0, TEXHOJOTHUYECKOIO Mpolecca 3a pyOexoMm c
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LEJIBbI0 NoydeHus: Oynymeid npubsun. Ha mpaxkThke nHBecTHLMH
NPEANPUHUMATEIbCKOTO KaluTala CBS3aHbl C CO3JaHHEM HOBBIX
KOMITaHUHM WM MpHOOpeTeHHeM a0Jieil B yxke (DyHKIHOHHUPYIOIINX
OPEANPUITUIX 32 TIPEe/ieaMi HAalIMOHAIbHON SKOHOMHUKH.

TpaauMOHHO TMOHATHE NPEANPUHUMATEIBLCKOTO — KamuTana
aCCOLIMMPOBAJIOCH MPEUMYIIECTBEHHO C YaCTHBIMH HMHBECTHLUSIMH.
Opnnako B mocneanee necsatuietue XX B. U B Havane XXI B. aTy
(bopMy MEXIyHApOIHOTO ABMKCHHMS KallUTajla BCE Yallle CBSI3bIBAIOT
C TOCYJapCTBEHHBIMU MHOCTPAHHBIMH WHBECTULIMSAMHU.

Hcropuyeckn TOHATHE «HUHOCTPAHHbIE HWHBECTHULIHMN» B
SKOHOMHUYECKOH TEOpHH BBICTYNAJO KakK IEpEeMEIICHHE uepes
HAllMOHAJbHbIE  TIPAaHULBl ~ WMEHHO  NPEANPUHUMATEIBCKOTO
KanuTajga. Ho ycuineHue poinu TpaHCHAMOHAJIBHBIX KOPIOPALMH
(THK) un yBennyenne MHOTO00Opa3ust (PMHAHCOBBIX HHCTPYMEHTOB,
WCTIOJIb3YeMbIX B pacueTax y4acTHHUKAMH BHEIIHEAKOHOMHYECKOH
NESTEIbHOCTH, CIIOCOOCTBOBAJIM BKJIIOUECHHIO B  COBPEMEHHOE
OIIpEJeNICHNE «MHOCTPAHHBIC HHBECTHIHMWY JESTEIBHOCTU LEIOT0o
psina  HMHCTPYMEHTOB, (OpMaqbHO OTHOCAMHUXCA K  (opmam
JBIDKCHHS CCYAHOro Kamurtana. K TakoBbIM, Hampumep, OTHOCSTCS
BCEBO3MOXKHBIC TOPTOBBIC KPEIUTHI, 3aiiMbl, BEKCENs, JECTIO3UTHBIC
PacIuCKH, HCIONb3yeMbIe B pacuyeTax Mex1y a(QpuiInpoBaHHBIMH
YYaCTHUKaMHU SKOHOMHYECKOH JIeSTeIbHOCTH, BXOISIIIMUMH B COCTaB
oxnoit THK. O6muit sxoHOMuUueckuit 3ppekt mpsMeIx 3apyOeKHbIX
WHBECTULMH MPOSBISIETCS B TOM, YTO IEPEMEIICHNEC NHBECTHULINHN U3
OJTHOH CTpaHBbI B IPYTYIO YBEJINYHUBACT 00BEM COBOKYITHOTO MUPOBOTO
MPOM3BOJACTBA 3a cueT Oosiee 3()(HEKTUBHOIrO IepepacrpeesiCHHs
W UCIOJIb30BaHUsl (DaKTOPOB IPOM3BOACTBA. B crTpaHe, KoTOpas
BBIBO3UT KalWTall, JOXOJbl BIAJCIbIEB KaluTajda pacTyT, a
JOXO/bl BIIAAEIbLEB APYrux (aKTOPOB MPOM3BOACTBA (Tpyda H
3eMJIM) COKpamatoTcs. B cTpane, KoTopas BBO3UT KalUTaj, JOXOJbI
BJIaJICJIBLEB KalUTala yMEHBIIAIOTCS, a JOXOAbI BIACIbIEB IPYyTUuX
(aKTOPOB NMPOM3BOJICTBA YBEITUUUBAIOTCS.

Hms THK mnpsmeie 3apyOekHbIE HWHBECTUIIUU  SIBISTFOTCS
WHCTPYMEHTOM CO3/1aHHsI CUCTEMBI MEXYHapOIHOTO IIPOU3BOACTBA,
Pa3sMELIEHHOr0 BO MHOTHX CTpaHaX, HO KOHTPOJHPYEMOTO W3
ogHoro neHtpa. Iloka He pa3paboTaHbl yHHMBEpCalbHBIC MpPaBUIIA
MexayHaponHoro uHBectupoBanusi THK, oxHako otaenbHble
CTOPOHBI ~ MEXIYHAapOJHOI'O  HHBECTUPOBAHUS  JOCTAaTOYHO
KECTKO PEryJUPYIOTCS Ha PETHOHAIBLHOM YPOBHE, HamlpuMep, B
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3anagnoii Espome. Ctpanbl 0Oa3upoBaHHs OOBIYHO PETYIUPYIOT
nosegeHne THK ¢ moMomipio HalMOHAIBLHOTO 3aKOHOAATENLCTBA O
KOpHOpauusx, Ipyd 3TOM OHU HE JeNIAl0T 0COO0T0 pasiudHs MEXIy
THK u HanmonanbHbIMU KopriopauusiMu. [IpuHuMaromye e cTpaHsl
YCTAQHABIUBAIOT TMpaBHUjia (DPYHKIHMOHUPOBAHUS  IOAPAa3/CICHUH
uHoctpanHblx THK Ha uX TeppuTOopru Ha OCHOBE HAIIMOHAJIBHBIX
3aKOHOB 00 HHOCTPAHHBIX WHBECTHUIIHSX [2].

Wtak, WHBECTHLHMOHHOH JAEATENBHOCTHIO 32  MpeAeiIaMu
PecrryOnmku  Y30eKknuCTaH TPU3HAETCS COBOKYITHOCTH JICHCTBHIMA
CyObEKTOB BHEIIHEAKOHOMUYECKOM MESTEIbHOCTH, CBS3aHHBIX C
BJIO)KEHHEM MaTepHaJIbHBIX M HEMaTepHaJbHBIX Ofar W IpaB Ha
HUX B OOBEKTHl NPEANPHUHUMATEIBCKOH M HWHOH JesATEIbHOCTH
3a mpexenamu PecnyOnukn Y3Oekucran (ct. 13 3akona PY3 «O
BHEITHEOKOHOMHUYECKOHN JIEATEILHOCTI).

3aKOHOM 3aKpEIUICHO, YTO WHBECTULHOHHAs JAEATEIBHOCTH 3a
npeaenamu  PecnyOnmuku Y30€KHCTaH MOXKET OCYLIECTBIISITHCS B
HOpPSIZIKE, TPELyCMOTPEHHOM 3aKOHOAATEJILCTBOM, —CIIEIYIOLIMMHU
MY TSMH:

— CO3JIaHME IOPUAMYECKUX JIML MM [OJIEBOE YydYacTHE B
yCTaBHBIX (hOHAAX (KamuTanax), B TOM YUCIE ITyTeM MPHOOpETeHHS
UMYIIECTBA U aKIWH;

— YUpeXICHHE TMpPEJICTaBUTENBCTB, (QHUINAIOB M APYIHX
000cOONIEHHBIX — MOXpa3lesieHui 3a mpenesnamu  PecryOnukun
V30ekucran;

— mnpuoOpeTeHHe ILEeHHBIX Oymar, BKJIIOYas  JIOJTOBBIC
00513aTeNIbCTBA,  AMUTHPOBAHHBIC  PE3UACHTAMH  HWHOCTPAHHBIX
rocyJapcCTB;

— npuoOpeTeHne KOHIIECCH, BKIIIOYas KOHLIECCUU Ha Pa3BEKY,
pa3paboTKy, 100bIYY JIMO0 HCIIOIB30BaHUE IPUPOAHBIX PECYPCOB;

— npuoOpeTeHne mpaBa cOOCTBEHHOCTH, @ TAKXKE IPaBa BIIAACHUS
U TI0JIb30BAHUS 3€MJICH U IPYTHMH IPUPOIHBIMU PECYPCAMHU.

MoxHO Ha3BaTh M  HMHBIE CHOCOOBI  OCYIIECTBJICHUS
MHBECTUIIMOHHOW  JAEATENBbHOCTH 3a mpenenamu  PecryOnukun
VY30ekucran, Ipe1yCcMOTPEHHBIE 3aKOHOIATEILCTBOM HHOCTPAHHOTO
rocyJapcTBa M 3aKOHOJATENbCTBOM PecryOnmku — Y30ekucras.
OcCyIIecTBICHUIO MHBECTHLIMOHHON JESTENbHOCTH 32 MpeaeiaMu
PecrryOnmku Y30ekucraH mocBsieHa Takke rinaBa 11 3akona PY3
«O0 MHBECTHLHMAX 1 MHBECTHULIMOHHON JesTeNnbHOCTHY. Pu3nyeckue
JHLA W IOPUAMYECKHEe JHMLA — pe3uneHTsl PecriyOnukn Y30ekucran
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HUMEIOT TIPaBO OCYLIECTBIATh WHBECTULHOHHYIO NESTEIbHOCTH 3a
npenenamu PecriyOnmkn Y30ekucTaH.

PerynupoBanue HampaBieHUsT WHBECTHIMH Ha TEPPUTOPHUIO
WHOCTPAHHBIX TOCYJApCTB  OCYILECTBISICTCS B  COOTBETCTBHH
C  yKazaHHBIM  3aKOHOM, 3aKOHOJATEIbCTBOM  TOCYIapCTBa,
Ha TEPPUTOPUH KOTOPOrO OCYLIECTBISACTCS HMHBECTULMOHHAS
JeSITEIbHOCTD, 8 TAKKE MEKAYHAPOJHBIMU JoroBopaMu PecryOiamku
VY36ekucra# (cT. 57).

OprasblrocyJapcTBeHHOT0 ynpasieHus Pecriyonuku Y 30exuctan
UMEIOT TPaBO OCYIIECTBISATb HMHBECTHLHMOHHYIO JIESTEIBHOCTD
3a mpenenamu PecnyOnmuku Y3OekucraH. Brokenue umyiecTBa
PecniyOnuku Y306ekucTan B ycTaBHbIC (DOH/BI (YCTaBHbBIE KAIIUTAIbI)
IOPUIMYECKUX JIMI Ha TEPPUTOPUM HHOCTPAHHBIX TOCYAAPCTB
OCYIIECTBIISIETCSI ¢ COTJlacksi COOCTBEHHMKA HMIIM YIIOJIHOMOYEHHBIX
UM OPraHOB rOCYJapCTBEHHOIO YIpaBieHus (CT. 58).

WuBecTUIIMOHHAs ~ JIEATEIBHOCTh  (U3MYECKUX  JIULI U
IOPUINYECKUX JIMLl — pe3ugeHToB PecnyOnukn VY30ekuctan 3a
npenenamu  PecniyOnuku  YV30€KHCTaH MOXKET OCYLIECTBIISITBCS B
creayromux popmax:

— CO31aHHME OPUIMYECKUX JIMI C YYacTHEM HWHBECTHLIUN
(U3NUECKUX JMI U IOPUAMYECKHUX JIML — pe3ueHToB PecryOnukn
V30ekucran, a TakKe JOYCPHUX HOPEANpHUATHH, (uiuanos,
MPEICTAaBUTEIbCTB U JPYTUX OOOCOOJICHHBIX IOJpA3JeliCHUN ¢
coOmofeHneM  TpeOOBaHMK  3aKOHOJATENBCTBA ~ MHOCTPAHHOTO
rocyJapcTBa;

— mpuoOpeTeHne UMYILECTBA MM UMYIIECTBEHHBIX TIPaB;

— B moObIX Apyrux QopMax, HE NPOTUBOpEYALINX
3aKOHOAATEJILCTBY MHOCTPAHHBIX T'OCYAAapCTB U COOTBETCTBYIOIIMX
MEXIyHapoIHbIM JoroBopaM PecnyOnuku Y36ekucran (ctT. 59).

[ToOynuTenbHBIM ~ MOTHBOM — OCYLIECTBJICHUS  MHBECTHLMN
sBisieTcss npuObUIb. Permras amst cedst Bompoc O 1enecoo0pa3HOCTH
WHBECTULMH, KK NpeaNpuHIMAaTeNb Oy/IeT OLEHUBAThH NMPEKAC
BCEr0 BO3MOXHYIO MNPUOBUIBHOCTH NPUOOPETEHHBIX CPEICTB
MPOU3BOACTBA [3, c. 64].

WuBectuimu  ompenensoT Oynyiiee CTpaHbl, OTACIBHOTO
cyObekTa XO3SICTBOBaHUS M SIBIAIOTCSl JIOKOMOTHBOM B Pa3BUTHH
SKOHOMMKH; IPUBJICUYCHUE MHBECTULMN B SKOHOMHUKY PecryOnmku
V30ekuctaH W UX OCBOGHHE CHOCOOCTBYIOT — HOBBILICHHIO
MIPOU3BOJUTENBHOTO MOTEHIHANA 3KOHOMHUKH. OJHAKO HBIHELIHAS
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roCyJapCTBeHHas] MHBECTULMOHHAS IMOJUTUKA HalpaBiIeHa UMEHHO
Ha TO, 4TOOBI 0OECIeYUTh HMHBECTOPOB BCEMU HEOOXOIMMBIMU
YCIOBUSMH JJIsl pabOThl Ha PBIHKE, HO Takxke Uil Y30eKucTaHa
HEOOXOJMMO NPOJBMKEHHE CBOMX HMHBECTHLHUH Ha 3apyOeKHbIC
PBIHKH, TaK KakK BJIOKCHHS B MHOCTPAHHbBIC MPEANPHUITHS, €CIIH OHU
BBICOKOJIOXO/IHBIE, IPHHOCST TOCYAaPCTBY OOJBIIYIO IPUOBLIL.

Ha coBpemeHHOM 3Tane couuanabHO-3KOHOMHUYECKOTO PAa3BUTHUS
VY30ekucrana HapalMBaHUe SKCIIOPTHOTO MOTEHILIMAIA UMEET BaXKHOE
3Ha4YEHUE 110 PALY IPUIHMH. Bo-niepBhIX, pa3BUTHE U AMBEPCUDUKALHS
9KCHOPTa BEAYT K YKPEMJICHUIO TOProBoro OanaHca, COCOOCTBYIOT
CTaOMJIBHOCTH HALMOHAJIBHONW BaJIOTBl M MaKPO3KOHOMHYECKON
CUTyalllu B CTpaHe. BO-BTOpBIX, KOHKypUpPYsl HA MHPOBOM DBIHKE,
OTEUECTBEHHBIC MPEANPUATHS BBIHYKACHBI 3a00TUTHCSI O CHIKCHUN
U3ICP)KEK M TOBBIIICHMM KadecTBa IMPOU3BOJMMON NPOIYKLHUH,
YTO SIBISICTCS BaXHEHIIMM  (DAaKTOPOM  CTUMYJIMPOBAaHHMS — HUX
KOHKYPEHTOCIOCOOHOCTH.

B-TpeTbux, yBenmuMueHHE BaJIOTHBIX IOCTYIUICHMH pacIInpser
BO3MOXXKHOCTM ~ CTpaHbl JJIsl WMIIOpPTAa HOBBIX  TEXHOJIOTHA,
MOJICPHHU3ALMN 3KOHOMHUKH M YCKOPEHHUS] TEMIIOB 3KOHOMHYECKOTO
pocra.

B-4eTBepThIX, C POCTOM 3KCIIOPTa PACLIMPSIIOTCS BO3MOKHOCTH
JU1s100€eCTICYeHUSI HOBBIX HICTOYHHUKOB I0X0/10B U 3aHSTOCTH HACEJICHUSI.
MHorue pa3BHUBaIOIIMECs TOCYIapCTBa B CBOE BPEMSI aKLICHTHPOBAJIH
YCUJIMSI UMEHHO Ha Pa3BUTHUU JKCIIOPTA, TaK KaK 3TO COACUCTBYET
CO3JIaHMIO HOBBIX pabounX MECT, YBEJIMYECHHUIO JTOXOJ0B HACEICHUS,
pPacIIMpPEeHUI0 YacTHOTO CEKTOpa W PAa3BUTHIO MPOMBIIUICHHOTO
HNOTeHUUaNa cTpaHbl. WTak, HaM NpEeANpPUHUMATENN HE TOJBKO
TOTOBBI PadOTaTh ¢ MHOCTPAHHBIMH HHBECTOPAMU HA TEPPUTOPHH
CTpaHbl, HO U YK€ B COCTOSTHUHM MHBECTHPOBATh CPEJCTBA 3a MIPECIIb
PecnyOnmuku  V30ekucran. MHBecTMLMHM HpeANpHHUMATENEH 3a
npeaenamu  PecnyOnukn  Y30ekucTaH CHOCOOCTBYIOT HE TOJBKO
AKTHBH3ALUHU UX JIESTEIBHOCTH, HO U MMOJHUMAIOT YPOBEHb U CTAaTyC
PecnyOnuku Y30ekucTad B MEXIyHapOIHOM COOOILECTBE.

CHHCOK MCHO/Ib30BAHHBIX HCTOYHHKOB:

1) CyBepennblit ¢ponn 6marococrosiuust — Sovereign wealth fund. Murepuer-pecypce https://
ru.abedef.wiki/wiki/Sovereign wealth fund ;

2) Postb Mex1yHapOJHBIX KOpHOpanuii B MUPOBOH 3koHOMuKe. MHTepHeT-pecype https://
www.webkursovik.ru//kartgotrab.asp?id=-104289 ;

3) MBamkosckuii C.H. MakposkoHoMuKa: Y4eOHUK. 2-€ u31., uctp. u gom. — M.: Jleno, 2003.
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C.A. Chunuenko
INonsiTHE 3aKOHHBIX 0KUIAHMUI KAK PAa3HOBUIHOCTH HMYIIECTBA

[Ipexae Bcero OTMETHM, YTO B paMKax JJaHHOU paOOThI 3aKOHHBIC
OKUJaHUS PACCMATPHUBAIOTCS TOJILKO KaK OOBEKT MpaBa Ha MHUPHOE
BJIQJICHUE UMYIIECTBOM (IIpaBa Ha yBa)KEHUE CBOCH COOCTBEHHOCTH)
[mepeBog ct. 1 [IpoTokona 1 k KoHBeHIMHU 0 3amuTe mnpas 4ejoBeKa
Y OCHOBHBIX CBOOOJ Ha YKPaWMHCKHH W PYCCKHU SI3bIKH HECKOJIBKO
OTJIMYAIOTCS TI0 UCIIOJIB30BAaHHON TEPMUHOJIOTHH| B TIOHUMAaHUH CT.
1 ITpotokona 1 k KoHBeHIMK 0 3aluTe MpaB YeIOBEKa M OCHOBHBIX
cBoOox (nanee — ct. 1 [Iporokona 1) u He paccMaTpUBAIOTCS KaK MPUH-
LIUII TIpaBa WU MPOIIeCcCyalibHAs COCTABIISIFOINAS.

[TbiTasick MpeojoNeTh HEONPECIICHHOCTh IOHSITHUS 3aKOHHBIX
OKUJIaHUM, KaK OJIHOTO M3 BUIOB MMYIIECTBA, YUCHBIC MMPEIIararT
OIPEJICTICHHBIM 00Pa30M €r0 YTOYHHTb.

B yactHOCTH, 0OJIBIIMHCTBO yKpauHCKuX [ 1, c. 127-135;2, ¢. 219-
223; 3; 4] u 3apy0exHbIX [6; 7, c. 55; 8, ¢. 330-352; 9; 10, c. 96-97;]
WCCIeIoBaTelNell YTBEPIKAAIOT, YTO 3aKOHHBIC OXKHJIAHUS TPEICTABIISI-
10T co00M akTHB. MCnonbp30BaHUE MOCIETHETO TEPMUHA HAOTOIACT-
cs u B npaktuke ECITY, B KOTOpO#l TOBOJIBHO YacTO UMEHHO TaK U
Ha3bIBAIOTCSI Pa3Hble BUJbI uMyIiecTBa («Pressos Compania Naviera
S.A. and Others v. Belgiumy» (1), 3asBnenue Ne 17849/91, penienue
ot 28.10.1995 r.; «Van Marle and Othersy, 3asBinenus NeNe 8543/79,
8674/79, 8675/79, 8685/79, pemenune ot 03.06.1986 r.; «Tre Traktorer
Aktiebolag v. Swedeny, pemenue ot 07.07.1989 1., cepust A, Ne 159;
«Stran Greek Refineries and Stratis Andreadisv. Greece», 3asBieHUE
Ne 13427/87, pemenue ot 21.11.1994 r.; «Burdovv. Russiay, 3asBie-
Hue Ne 59498/00, pemrenue ot 07.05.2002 r., n. 40; «Mellacher and
Othersv. Austria», 3aasiaennss NeNe 10522/83; 11011/84; 11070/84,
pemenue ot 19.12.1989 ).

Hecmorpst Ha TO, 4TO aKTHB — 3TO SKOHOMHYECKUI TEPMUH, OH
MO3BOJISIET COCTABUTH 001 TPEICTABICHUE O TAKOM BUJIC UMYIIIECTBA,
KaK 3aKOHHbIC OXujaHus B nmoHuMmanuu ctT. 1 [Iporokona 1. Tak, B
COOTBETCTBHM ¢ MeXIyHapOJIHBIMUA CTaHAApTaMu (PUHAHCOBOMN
OTYETHOCTH, IPUHATEIME COBETOM I10 MEXK/TyHAPOHBIM CTaHIapTaM
¢unancosoit oruerHoct B 2009 rony r. u KoHllenTyanbHBIX OCHOB
¢unancosoit oruernoctu (2010 r.), MOHSATHE aKTHBA PAaCKPBIBACTCS
KaK SKOHOMHUYECKHI pecypc, Iie YKOHOMHYECKHUU pecypc — 3TO
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TO, 4TO JIaeT IMOTEHIUAN I TOJYYSHHS SKOHOMHUYECKHX BBITOJI.
CrneioBaTeNbHO, CYNTHOCTh 3KOHOMHUYECKOTO pecypca TPaTUuIIHOHHO
packpbIBaeTCsi Kak IIEHHOCTh, IpeIHa3HAYCHHAs Ui IIeJIEBOTO
WCTIOJIh30BAHMS, TJI€ TIPUIIaraTelIbHOEe «IKOHOMHYECKHUID yKa3bIBaeT
Ha €ro CoCOOHOCTH OICHUBATLCS B ICHbIAX.

[IpuBeneHHOE TIOHATHE aKTHBA yKa3bIBaeT HAa TaKWe MPU3HAKH
KaK CITOCOOHOCTB €T0 OIICHUBATHCS B ICHbraX (MMETh SKOHOMHUYECKYIO
IIEHHOCTh) U 1eJIeBOe HA3HAYCHHE — HAIIPABJIIEHHOCTh Ha TIOTYYCHUE
SKOHOMHUYECKHX BHITOJI. [IpndyeM, HE0OX0AMMOCTh TTOSIBIICHHUST HOBBIX
SKOHOMHYECKHX BBITOJ B OyaylleM YyKa3blBaeT Ha CBS3aHHOCTH
pecypca ¢ OyayIIMH BBITO/IaMHU.

Wrak, eciii 3aKOHHBIE O)KUJIAHUS — 3TO aKTHUB, & SKOHOMHUECKAs
(MMyTIIeCTBEHHAS ) IEHHOCTH ITOCIIECAHETOTIO3BOJISET BIOPHUCIIPYICHITH
OTOXKJIECTBIIATH €T0 C MOHSATHEM HUMYIIECTBA, TO JIOTUYHBIM SIBIISETCS
BBIBOJI, YTO 3aKOHHBIC OKUIAHUSA — 3TO TAKOE MMYIIECTBO, KOTOPOE
CBSI3aHO C OYyITUMH UMYIIIECTBEHHBIMU BBITOJIAMH.

CripaBeIMBOCTh  CACNAHHBIX  BBIBOJAOB  ITOJATBEPIKIACTCS
npaktukoii  ECIIY, B KOTOpOl HEOJHOKPATHO OTMedalach
CITOCOOHOCTh TAKOT'O aKTHBA, KAK 3aKOHHBIC OKHIAHMS, OLICHUBATHCS
B nesbrax («Tre Traktorer Aktiebolag v. Sweden», pemenue ot
07.07.1989 ., cepusi A, Ne 159; Pae; [-1V) v. Germany, 3asiBiernst NeNe
25379/04, 21688/05, 21722/05 u 21770/05; «Jucys v. Lithuaniay, 3a-
sirieHue 5457/03; 01) u ero 00s13aTeNbHO CBI3aHHOCTH C OIPE/IeIICH-
HBIMA HMMYIIIECTBEHHBIMU IOCIEJACTBHSIMH, KOTOPHIC JOJKHBI (MIIN
MoV Obl) BO3HUKHYTH B OyaymieM («Klein v. Austriay, 3asBnenue Ne
57028/00; «Lyubov Nikolayevna Krivonogova v. Russia», 3asiBinenue
Ne 74694 /01). Ha yka3aHHble PU3HAKK 3aKOHHBIX O’KUAAHUH 0Opa-
1[aJ0Cch BHUMaHKE U B Teopuu mpasa [11, c. 517; 12, c. 228-235].

[Ipu3HaBas 3aKOHHBIE OXKHJIAHUS PA3HOBUIHOCTHIO MMYIIIECTBA,
B moHuMaHuu cT.l IlpoTokoma 1, jormyHO clrenatb BBIBOA, YTO
MOHATHE TIOCIICTHETO SIBIIIETCS] POJIOBBIM MO OTHOIICHHUIO K TIEPBOMY.
A echam 3TO Tak, TO MPHU3HAKK BHJA C HEOOXOAMMOCTHIO JOJIKHBI
OXBaTBIBATHCS TIPU3HAKAMH POJIA.

Uccnenys npaktuxy ECIIY (cm., Hanpumep, «East/West Alliance
Limitedv. Ukraine», 3asnenme Ne 19336/04; «Agrotehservis v.
Ukrainey, 3asBiaeuaue Ne 62608/00; «Bochanv. Ukraine Ne 2y, 3asB-
nerne Ne 22251/08; «Sovtransavto Holding v. Ukrainey, 3asBneHue
Ne 48553/99; «Van Marle and others v. the Netherlandsy, 3asBneHue
NeNe 8543/79, 8674/79, 8675/79, 8685/79; «Marckx v. Belgiumy, 3a-
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seiaenue Ne 6833/74; «De La Cierva Osorio De Moscoso, Fernandez
De Cordoba, Roca Y Fernandez Miranda and O’Neill Castrillo v.
Spainy, 3asBiaerne NeNe 41127/98, 41503/98, 41717/98, 45726/99,
ECHR 1999-VII Ta iH.), y4eHble OOBIYHO BBIJEISIOT ABA BAXKHEHIITHUX
Y HETIPEeMEHHBIX MTPU3HaKa UMYIIECTBa B MOHUMaHuH CT. 1 [TpoTokona
1. Oto: 1) ero sKOHOMHUYECKas IEHHOCTh, KOTOPast MOXKET OBITH BBIpa-
JKEHa B JICHE)KHOM SKBUBAJICHTE, M 2) ero Hamuume [3; 4; 5].

N ecnu moboe UMyIIEeCTBO Tak XapaKTEpHU3YeTCs, a 3aKOHHEIC
OKUIAHUSA SBISIOTCS OJHUM M3 BHJIOB MMYIIECTBA, TO B Pe3yJbTaTe
MTOJIBEJICHHSI UX IO/ POJIOBOE TIOHSATHE ITOJTyYaeM JIBa CYIIECTBEHHBIX
MpU3HAKa 3aKOHHBIX OJKUIAHHA.

[lepBpIii — OHM O0IAAFOT YKOHOMHUYECKOH (MMYIIECTBEHHON)
[IEHHOCTBI0, KOTOPas MOIKET OBITh BRIPA)KEHA B ICHE)KHOM SKBHBAJICHTE.
Kaxk oTmeuaercst B IopuIMYECKOI JIUTEpAType, STO CaMblil BaXKHBIA U
HEMpPEeMEHHBI MPU3HAK COAEPIKATEITHHON XapaKTePUCTHKH IOO0TO
uMy1iecTBa [4], a 3SHAYUT, U 3aKOHHBIX OKUJAHUI.

[Tpruem B mocnegHeM ciydae pedb HIET He O IICHHOCTH Oy TyTIuX
00BEKTOB, BO3HUKHOBEHHE KOTOPBIX JIMIIO MPABOMEPHO OKHUIACT, a
caMUX 3aKOHHBIX 0XHUIaHUH. BTOpOil — OHM COCTABIISAIOT HE Oy Ay M
00BEKT, a HAIMYHBIH [2, ¢. 220] (yKe CyIIeCTBYIOIINH).

[Ipuuem, ero HanpaBICHHOCTh Ha BOSHUKHOBEHHUE JPYTHX Onar
HE M3MEHSET CYNIHOCTH CaMHX 3aKOHHBIX OXXHJaHHWH KaK OOBEKTOB
MIPaBOOTHOIIIEHHH.

Hcnonp3ys Takue Mpu3HaKW, KaK HAJWYWE W CBI3aHHOCTH C I10-
CJIEZICTBHSIMH, HA BO3HUKHOBEHHE KOTOPBIX JIMIIO 3aKOHHO HaJeeT-
Csl, 3aKOHHBIE OXKHJIAHUS MOTYT OBITH OIPE/IETICHBl KaK «HAITHYHOE
(MMeroreecs) UMYIIECTBO, CBA3aHHOE C IMOSIBJICHUEM HMYIIECTBA B
Oymymem».

[losiBneHMe ke TMOCIETHUX JIOMKHO OBITH HE HaJlyMaHHBIM, a
MTOJITBEPK/IATHCS HAIIMOHAIBHBIM 3aKOHO/IATEILCTBOM HJIM yCTaHO-
BUBIIEHCS CyneOHOW MPAaKTUKOW, WM YCIOBHSAMH 3aKIFOYEHHOTO
JIOTOBOpPA, Ha YTO HEOJHOKPATHO 00paIiaioch BHUMAaHNE KaK YYCHBI-
mu [4; 2, c. 220], tak u ECIIY («Broniowski v. Poland», pemenne
ot 22.06.2004 r.; «Maurice v. France», pemenne ot 06.10.2005 r.;
«Bélané Nagy v. Hungary», pemenue ot 13.12.2016 1).

Bce BhimeykazaHHOE TO3BOJSIET KPUTHUECKH OTHECTHCH K
MO3UIMH T€X YYCHBIX, KOTOPhIE CUUTAIOT, YTO 3aKOHHBIC OKUIAHUS
HE SBIISIOTCS 00bEKTOM TPAKIAHCKOTO TIPaBa, a MPeICTABIISIIOT CO00M
«IOMBEIICHHOCY» COCTOSHHE JINIA, WU, CCIU U SBJISIOTCS 00BEKTOM
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TPaXXTaHCKHUX TpaB, TO HE TEM, KOTOPBIA OXBATHIBACTCS MOHSATHEM
«MMYIIECTBOY, TOCKOJIbKY UMYIIIECTBO BOZHUKHET TOJIBKO B OYIYIIIEM.

Hanpotus, paccmarpuBaemoe Oaro B moHumanuu ct. 1 [Ipoto-
xosia 1 sBisiercs umeromumcs [13, c. 100—104] aktuBoM, TO €CTh Ha-
JUYHBIM MMYIIIECTBOM, CBS3aHHBIM C OyIyIIUMH UMYIIECTBEHHBIMH
BbITOZIaMH. TakuM 00pa3oM, 3aKOHHBIE OXKHUJIaHUS — 3TO UMEIOIIeecs
(HaTMYHOE) UMYIIIECTBO, CBSI3aHHOE C OYIyIIMMH UMYIIECTBEHHBIMU
BBITOJIaMHU.

[IpuBeneHHOE TOHSTHE, KpPOME TaKUX OONUX MPHU3HAKOB
UMYIIECTBA, KaK CIIOCOOHOCTh OIIGHWBAThCS B JIGHBrax W €ro
Hann4ue (CyIIeCTBOBAaHUE B HAIWYHMM), BKJIIOYAET M yKa3aHUE Ha
TO, YTO OHO JIOJDKHO OBITH CBS3aHO C OYAYIIMMH UMYIIECTBEHHBIMH
TIOCTIEICTBUSIMU (BBITO/1aMN ). IMEHHO ITO3TOMY CIIpaBe/IITUBBIM OyAeT
YTBEPXKICHUE, YTO 3aKOHHBIC OKUIAHUS SBJISIOTCS UMYIIECTBOM, HO
HE BCSKOE UMYIIECTBO B moHMMaHuu cT. 1 [Iporokona 1 sBnsercs 3a-
KOHHBIMH O)KUJIaHUSMHU.

[NosiBieHME 0’KUTAEMBIX BBITOJT JIOJDKHO TIOATBEPKIAThCS HAIHO-
HAJIBHBIM 3aKOHOJATEIbCTBOM HJIM YCTAaHOBHUBIIECHCS CyneOHON TTpaK-
THUKOW WITH YCIIOBUSIMH 3aKJIFOYEHHOTO JIOTOBOPA, & He OBITh HaJyMaH-
HBIMH.

[To cyTr 3TO ¥ OTIIMYAET 3aKOHHBIC OKHUIAHUS OT OOBIYHBIX OXKH-
JTAaHW, B 3HAUEHUH HAJICHKT, )KEITaHUH, CTPEMIICHUN TICHXOJIOTUIECKO-
rO WJIM HPABCTBEHHOrO Xapakrepa [9, c. 3].

B oramume ot mochenctBuil  (3KOHOMHYECKHX  BBITOJ),
BO3HUKHOBCHHE KOTOPBIX  OXHJAETCS, 3aKOHHBIC OXKUIAHUS
MPEICTaBISIIOT co00M He Oyaymmid, a Bcerga UMEIOIIHNCS
(cymiecTBYIONIMIA, HAJTMYHBIN) OOBEKT, TOITOMY CJIOBO «OXKHUJIaHUSD),
KOTOPOE HCIIOJIb30BaHO B HA3BAaHUH JIAHHOW Pa3HOBUIHOCTH UMYIIIE-
CTBa JIOJDKHO BOCIIPHHUMATHCSI He OyKBAJIBHO, a KaK JIEMEHT yCIIOB-
HOTO HAMEHOBAHMS.

YcTaHOBNICHHBIC TPU3HAKU MO3BOJISIOT UCKIIOYUThH U3 MOHATUSA
3aKOHHBIX OXXHJIaHWH, KaK OJHOTO M3 BUJIOB MMYIIECTBA OYIyIIIHe
(HecyiecTByOIINE, KOTOPhIE MOTYT BOSHHKHYTH TOJIEKO B OY/TyIIIEM)
Onara u Oyara, He UMEIOIINE YKOHOMUYECKOH IIEHHOCTH.

YuuThIBas, YTO JaHHBIA BUJ WMYIIECTBA MPEACTABISIET COOOM
aKTWB, €r0 TIOHSATHEM HE OXBATHIBAIOTCSH W O0S3aHHOCTH (IIACCHB,
JIONITH). AHAJOTOM 3aKOHHBIX OXHJIAHUH B OTEYECTBEHHOM ITpaBe
SIBIIAFOTCS MMYIIECTBEHHBIE TIpaBa (B KOHCTPYKIMH «IPaBO Ha
MIPaBO») ¥ BEIIH, IPU YCIOBUH, YTO TMOCIIETHUE CBS3aHbI C OyTy MU
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HUMYHICCTBCHHBIMU BbIIOAAMH, NPCAHA3ZHAYCHHBIC JId LEJICBOTO HC-
IMMOJIb30BaHUs, KOTOPOC NPUBCACT (,I[OJ'I)KHO HpI/IBCCTI/I) K IMOJYYCHHIO
OKOHOMHYCCKHUX BBITOJ B 6y,Z[YH_I€M. be3s Takoro OCJICBOTO HA3HAYCHU A
OTH BUbI OJar ocrarorcs HUMYHICCTBOM, HO HC ABJIAIFOTCS 3aKOHHBIMU
OXXWIaHUSAMU.
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A.b. Kanabunosa
HUcnosHurens 3aBelianus: MOHATHE U IMMOJTHOMOYUS

Kaxxnp1ii rpask 1TaHUH MOKET PACIOPSAUTHCS CBOUM UMYIILIECTBOM,
cocTaBuB 3aBemianue. I[Ipu 3TOM, COBpEMEHHOE TPa)kKIAAHCKOE
3aKOHO/IaTEJIbCTBO B COOTBETCTBUH C ITPUHIIUTIOM CBOOO,IbI 3aBEIIAHHS
HaJeJsIeT 3aBelaTelis MUPOKUM CIEKTPOM BO3MOXHOCTEH. Bee aTo
TpeOyeT 3aKOHOJIATEILHOTO 3aKperuieHus: 3(pPEeKTHBHOTO PaBOBOIO
MEXaHU3Ma, HAaIPaBJICHHOTO HA peajlu3aldi0 BOJU 3aBelaTes,
BBIPKEHHOH B 3aBEILIAHUU.

B nacrosiiee BpeMsi MCTIOTHEHHE 3aBEIIAHUS OCYIIECTBISACTCA
B paMKaX HAaCJCACTBCHHBIX MPABOOTHOIICHUNW U TMPEACTABISICT
co0Oif COBEpILIEHUE OIPEACICHHBIX JIEHCTBHUM, MPETyCMOTPEHHBIX
3aBellaTesieM B 3aBEIIAHUM.

HeiictByrommii ['paxknanckuii kojexe PecnyOnuke Kaszaxcran
(mamee — «I'K PK») mocpsimaer MCHOTHEHUIO 3aBEIIAHUS CTaThIO
1059 [1]. Ompenensisi cyOBEKTHBIM COCTaB JIML, KOTOpPBIE MOTYT
WCTIOJTHSATH 3aBEIIaHne, HEOOXOIUMO OTMETHUTh, YTO €T0 UCTIOJHEHHE
OCYIIECTBIISETCS HACTICAHUKAMHU 10 3aBELIAHUIO, U TOJBKO 3aBeLIaTelb
MOJXKET IEPENIOKUTh OO0SI3aHHOCTH IO WCIIOJTHCHHUIO 3aBElaHUs Ha
HUHOE JIULIO.

[TonsiTe MCHOMHUTENS 3aBEIIAHUS BBITEKAET U3 COACP’KaHUA
a63ara nepsoro vactu 1 crateu 1059 'K PK. CornacHo yka3zaHHOU
HOPMBI UCTIOTHUTEINb 3aBEUIaHUS — ATO JINIIO, KOTOPOMY 3aBellaTelb
MOPyYaeT UCTIOTHEHHUE 3aBEIIaHusl.

Corimacio I'K PK wucmonnureneM 3aBeliaHus MOXKET OBITh
(u3nyeckoe U0 C TIOJHOW TPaXJAHCKOH J1eeClIOCOOHOCTHIO.
HeoOxoaumMo OTMETHTh, YTO 3aBellaTelb HE BIpPAaBE HA3HAYUTH
HCTIONTHUTENIEM 3aBEIlaHUs JIUI0, HE JOCTUTIIEE COBEPIICHHOICTHS,
JlaXKe C OTOBOPKOM, YTO HECOBEPIICHHOJCTHUN MPUCTYIUT K CBOUM
00513aHHOCTSIM IIPU JIOCTHXKEHUH | 8 JIET, TOCKOJIBKY 3TO TPOTUBOPEYHT
cratbe 48 3akona Pecybnuku Kazaxcran «O HoTapuate».

3aKOHOATEABCTBO psia CTpaH MpeaycMaTpUBAaeT IIPaBO
MOpy4yaTh WCIIOJHEHHUE 3aBCIIAHUs TaKXKE U IOPUAMYECKUM JIHIaM
(manpumep, ctatba 1134 TI'paxnmanckoro koxaekca Poccuiickoit
Oepnepanuu [2], ctarbst 1286 I'paxmganckoro kogekca Ykpaussi [3]).

[TonaraeM, 4TO OTCYTCTBHE IOPUINYECKUX JIUI[ B TAKOM CITUCKE
HCTIONHUTENEH 3aBeIIaHus Cy>KaeT BO3MOXKHOCTH KaK 3aBellaTes,
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TaKk ¥ MCIIOJIHUTENEN ero Boiu. Takke HEOOXOAUMO OTMETHTH, YTO
He Bcerga ObIBAe€T JOCTATOYHO 3HAHMM, OIBITA M BO3MOXKHOCTEH
OTAEIBLHOrO 4ejoBeKa JUIsl MCIOJHEHUs 3aBelanus. OcoOeHHO 3TO
BHJTHO, €CIIH B COCTaB 3aBEIIaeMOI0 MMYIIECTBA BXOJAT CIIOKHBIC
BEIIH, TaKWe KaK MPEINpPUATHE, NHOM WMYIIECTBEHHBI KOMILICKC,
MpaBa, CBSI3aHHBIE C y9aCTHUEM B IOPHIMIECKUX JTUIaX. B 3TuX cirydasx,
WCTIOJTHEHHE 3aBelaHusl I1eJIeco00pa3Ho MOPYUYUTh FOPUIUICCKOMY
JUITY, KOTOpoe OyAeT 00anaTh HEOOXOAUMBIM IITATOM COTPY/THHKOB
C COOTBETCTBYIOIIMM ONBITOM M KBaIU(UKAIWEH I UCTIOTHEHUS
pacnopsKEHUH.

OnHMM M3 CYLIECTBEHHBIX BONPOCOB, 3akperuieHHbIX B ['K PK,
SIBIIIETCS] BOITPOC O CYObEKTaxX Ha3HAYCHHSI UCIIOTHUTEIS 3aBEIIaHusl.
B ornnume ot I'paxpanckoro konaekca Ka3zCCP 1963 rona, rae
HWCIOJHUTENIb 3aBEIlaHWsd MOI Ha3HA4aTbCs  MCKIIIOYUTEIHHO
3aBemareneM, ['K PK ycranaBmuBaer Takke BO3MOXHOCTb
HACJIETHUKAM T[OPYYUTh WCIOJNHEHHWE 3aBElIaHUs OJHOMY U3
HACJICTHUKOB JINOO JPyTrOMYy JIMIy W CYIy Ha3HAYUTh HCIIOJHUTEIIS
3aBeIaHus.

OCHOBHBIM TIPAaBHJIOM SIBJIIETCSI TO, YTO MMEHHO 3aBEIaTEIO
MPUHAUIKUT TPaBO HAa HA3HAYCHHE WCIIONHUTENS 3aBellaHusl.
DTO MpaBUIIO CJEIyeT CYUTATh OCHOBHBIM, TaK KaK WHBIC CYOBEKTHI
(HacnmemHWKH, CyJ) HaZENeHbl TPaBOM Ha3HAUEHUS WCIIOJHUTEIS
3aBellaHys JIMIIb B TOM CIllydae, €CJIM HCIIOJHUTENb 3aBelIaHuUs
He OBl Ha3HAYeH 3aBellaTeiaeM, WM €CId JIHUIo, Ha3HaueHHOe
HMCIIOJIHUTEJIEM 3aBEIIaHusI, 0TKA3aJI0Ch OT UCIIOJHEHHUS 3aBEIaHUs
WM OBLIIO YCTPaHEHO CY/IOM OT UCTIOJTHEHUS 3aBEIIaHus 110 3asIBICHUIO
HACJIEIHUKOB.

Heo0xoanMo TOM4epKHYTh, YTO peYb WAET WUMEHHO O IpaBe
3aBemaTesnisi, KOTOPBIM OH MOXET BOCIOJBb30BAThCS, a MOXKET H
HE BOCIOJB30BaThbcsd. OTMETHM, YTO Ha3HAYEHUE MCIIOIHUTEIS
3aBelaHus HACICTHUKAMHU, CYJIOM TaKKe SIBIISIETCS WX MPAaBOM, a HE
00513aHHOCTBIO.

3akononarens B 'K PK nomyckaer cornacue UCTIOMHUTENS UL
B COOCTBEHHOPYYHOW HAQJIMWCH Ha 3aBEIIaHWU WM B 3asBIICHUM,
MIPIIIOKEHHOMY K HeMy. IHbIMU ciioBaMu, Oy AyIIHiA HCTIOJIHUTEIb He
MOJKET 3HATh O COJICPYKAHUH 3aBEIIaHHs — 3aKOH 3TOTO HE JIOMYCKAEeT.

[IpencraBnsercs, 9TO MPABUIIO O MOTyYESHUH TIPEABAPUTEIHHOTO
corjzacMs OT Ha3HA4YaeMOIr'0 MCIIOJHHTENS 3aBellaHus cebs He
ompas/biBaeT. Bo-miepBhIX, 1aBas Takoe coriiacue, UCIIOHUTENb ceOs
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HU K 4eMy He 00s3BIBAET, M 3TO COTJIACHE HE TIOPOXKAAET HU JIJIsl KOTO
HUKaKHUX MTPABOBHIX TOCIE/CTBUH, TaK KaK MCIIOIHUTENb 3aBEIIaHus
MOJKET B JIFIO0OH MOMEHT OTKAa3aThCs OT MCIIOJIHEHUS 3aBEIIaTeNbHbBIX
pacnopsbkeHul HacienonaTens. Bo-BTopsIx, TpeOoBaTh coriacus Ha
WCTIOJTHEHHE 3aBeIaHusI OT JINI[A, KOT/Ia €My He U3BECTHO COICpIKaHIE
MOCTIeIHEH  BOJMM  3aBeIlaTeNisd, HEOMpPaBIaHHO, IOCKOJBKY
3aBelaTeNIbHbIC PACIIOPSKCHHS 3aBenlaTels, BO3MOXKHO, TTOKaXKYyTCS
WCTIOJTHHUTENIO (JIaXKe MPH WX COOTBETCTBUU 3aKOHY) aMOPATbHBIMH.
3HAKOMUTH K€ UCIIOJIHUTENS 3aBEIIAHUS C €r0 COAEPKaHUEM HEb34:
9TO HAPYIIUT HPUHIUT TaWHBI 3aBETaHMSL.

BaxxapiM sBNSIETCS BOMPOC, CBS3aHHBIM C OTHOMIEHUSAMH 10
WCTIOJTHEHHIO 3aBellaHus. B HacTosiee BpeMeHsT MOXKHO BBIJICIHUTH
TPH TOYKH 3pEHHS IO CYyIIEeCTBY 0003HaueHHOTo Bompoca. [lepBas
3aKJIFOYAETCS] B TOM, UTO IyIIENPUKAa3YnKa PACCMATPUBAIOT B KAUECTBE
MIPEJICTaBUTENS 3aBelaTelisi, BTOpas —B TOM, YTO IYHICTPHUKA3UUK
SIBIIICTCSl TIPEICTABUTENIEM HACJEICTBEHHOW Macchl (HaclencTsa).
B coorBercTBMM ¢ TpeThel TOYKOW 3peHHS IyNICHPUKA3UYUK
SIBJIICTCS TIPEJICTABUTENIEM HAcJIeTHUKOB. Kpome Toro, B MOKTpUHE
HEOJTHOKPAaTHO BBICKA3bIBaJach €Il OJHA, OTACNbHAs, MO3UIHS,
COTJIACHO KOTOPOH UCTIOJTHHUTENh 3aBEIIAHUS B IPUHITUIIC HE SBISIETCS
npexacrasureneM [4, c. 14].

CornacuMesd ¢ mocieHed TOYKOW 3peHHd. [lymenpukasduk,
HECMOTPSI Ha €r0 CXOJICTBO C MPEACTaBUTEIEM, TAKOBBIM HE SBIISETCS.
A K. JlemecoBa, yka3piBajia, 4TO «IyIIENPUKAa34YAKa HENb3sI CUUTATH
MpeaCcTaBUTENEM 3aBEIATENsl, TaK Kak OH [3aBemarens — A.JK.] yxe
yMep, a CMepPTh IOBEPHUTENs IMpEeKpamlaeT OTHOMISHUS IpeICTaBH-
TenbCcTBa. Takke COMHHUTENBHO TpPU3HAHWE €ro NpeACTaBHTEIEM
HACIIEHUKOB, pa3 OH JICUCTBYET OT CBOETO MMEHH M MOXET BBHICTY-
narh Jaxke MPOTHB WHTEPECOB HACICTHUKOB, TeM Oojiee YTO OH HE
MOy4YaeT HUKAKWX MOPYYCHHH OT HacJeTHUKOB. Ero momHOMOuus
BEITEKAIOT W3 3aBElIaHMs WIH K€ BO3HUKAIOT TI0 PEIICHUIO CyZa.
MHeHMe ke 0 IymenpruKa3drke, Kak O MpeICTaBUTelNle HACIEICTBA
KaK IOPHIUYECKOrO JHIa BOOOIIE NPOTHBOPEYUT KOHCTPYKIIUU
FOPUAMYECKOTO JIMIAa KaK OopraHu3anui. HacnencTtso opuanieckum
JUIIOM HE SBISIETCSA, CIEJAOBATENIbHO, WCIIONHUATEND 3aBelaHus
MpeACTaBUTENEM IOPUANUECKOTO JIMA HE BhICTynaeT» [5, c. 81].

Hocratouno moapoorno B 'K PK mepeuunciieHbl OCHOBHBIC
MOJTHOMOYHYSI HWCIOJHUTENS 3aBElIaHus, a TaKxkKe JOIMycKaeTrcs W
BO3JIOKCHHE Ha HETO 3aBellaTelleM HHBIX MU JIOTIOJHUTEIBHBIX
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o0s3aHHOCTEH. B ToM cityuae, eciii B 3aBeIIaHUN HE MTPEIYCMOTPEHO
WHOE, WCIOJHUTEIb 3aBELIaHUsl 00s3aH NPHUHATH CIEIYIOLINe
HEOO0XOIUMBIE MEPBHI:

1) ocymiecTBISTh OXpaHy HACICACTBA U YIPABICHHUE UM;

2) OpuHATH BCE BO3MOXKHBIE MEpbI, YTOOBI HM3BECTUTH BCEX
HACJICIHUKOB U OTKa30IMoJlyyaTesiel 00 OTKPBITHH HAcJelCTBa B UX
MOJIB3Y;

3) MOoNMyYnTh TPUYMTABIIUECS HACICAOAATENIO  JICHEXKHbIC
CYMMBI;

4) BbIIaTh HAcIeIHUKAM MNpPUYMTAIOIIEeCs WM HMYIIECTBO B
COOTBETCTBHU C BOJICH HACle101aTeNsl M 3aKOHOAATEIIbHBIMU aKTaMU;

5) obecrieunTh HMCHOJIHEHHE HAaCICIHUKAMHM BO3JIOKEHHBIX Ha
HUX 3aBEIATEIbHBIX OTKA30B;

6) MCIIONHWUTH 3aBeIlATENbHbIC BO3JIOKEHHUs JMOO TpeOoBaTh
OT HAaCJICAHUKOB [0 3aBCIIAHMIO HCIIOJHEHUS 3aBELIaTelbHOTO
BO3JIOJKEHHUS;

7) TPOW3BECTH OUYUCTKY HACIEACTBA OT JIOJTOB.

Kpome Toro, ucromHuWTENb 3aBEIAHMS BIIPAaBE BCTYNATh OT
CBOEI'0 UMCHU B Cy/I€OHBIC U IpyTHe Jeiia, CBSI3aHHbIC C YIPaBICHUEM
HACJICJICTBOM M HCIOJHCHHEM 3aBELIaHusl, a TaKXKe MOXKeT
MIPUBJIEKATHCS K YUACTHIO B TAKUX Jelax.

[TonmHOMOYMS HCTIONHUTENS 3aBEIIaHUSl OCHOBBIBAIOTCS Ha
3aBEeIIaHUM, KOTOPBIM OH Ha3HAa4YCeH MCIOJIHMUTENIEeM. Bmecte ¢ Tem,
B HACTOSILEE BPEMSI OTCYTCTBYET JOKYMEHT IOITBEP)KIAIOIIUI €ro
MIPaBOBOM CTaTyC B OTHOLICHMSAX C TPETbUMH JHLIaMHU (OaHKaMH,
CyJaMu, HaJIOTOBBIMHU OPraHU3aLMsIMK U T.J1.). Y Ka3aHHOE 3aTPyJHSIET
UX NPEACTaBUTEIbCKUE BOSMOKHOCTH.

B cBsa3u ¢ 3TuM, HEOOXOOMMO 3aKOHOIATEIBHO 3aKPEIHTh
paBO  HOTapuyca BbIOABaTh  JOKYMEHT,  YJOCTOBEPSIOLIMH
IpaBa HCIOJHUTEIS 3aBCLIaHUs, 110 AaHAJIOTMM C Ha3HAYCHUEM
JOBEPUTENIFHOTO YIPABJISIONIET0 HACIEICTBEHHBIM HMYILECTBOM.

IIpaBo HOTapuyca yZOCTOBEPSTH IOJIHOMOYHUSI HCHOJIHUTENS
3aBellaHus 3akperieHo B 3akone PecnyOimku benapyce «O
HOTapuaTe U HOTapuaJibHOH JesTeabHocTy [6], 3akone PecmyOnmku
Tamxukuctan «O rocynapcTBeHHOM HOTapuare» [7].

B »TOli cBsi3M mpeniaraercs, BHECTH U3MEHEHHsI B 3akoH «O
HOTapuaTe» U JOIMOJHUTH CTaTbeil 72-1 claemyrolero coaep KaHus:
«B cnydae, ecnu 3aBemiaTeNnb MOPYYHSI HCIOJHEHHE 3aBEILAHMS
YKa3aHHOMY MM B 3aBCIIaHUM JHIy (UCIIOJHHUTENIO 3aBELIaHus,
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IyIIETPUKa3unKy), 10  TPOChOe  HCIONHUTENS  3aBellaHus
(mynrenmpuka3z4yrka) B TOATBEPXKICHUE €ro TOJTHOMOYHH HOTapUyc
BBIJIA€T CBUJIETEIHCTBO 00 YAOCTOBEPEHHIH TOTHOMOYNH HCITOTHUTEIS
3aBemaHus (IylIenpuKazdnka). B cBujeTenbcTBe yKa3bIBarOTCA
CBeZIcHHs 00 WCIONHUTENe 3aBellaHusd  (AyIIeTpUKA3YUKe),
OCHOBAHMAX BO3HUKHOBEHHS €r0 IIOJHOMOYMH, a TaKXe O00BbeM
MIPEIOCTABICHHBIX €My TTOTHOMOYHUI.

B TK PK He yperynupoBaHa cuTyauusi, KOTJa Ha3HAYCHHBIN
IyIMIETPUKAa3duK HE MOXKET WCIOJNHUTh BOJIO 3aBemaTelisi B
CWIIy OIpPEACTICHHBIX OOCTOSTENLCTB, B OTJIMYHE, HAIPUMEp, OT
I'paxnanckoro kogekca Azepoaiimkana (nanee — 'K AzepOaiikana)
[8]. B I'K A3zepbaiimxana B TiiaBe 69 npsMo MperycMOTPEHO, YTO B
KauyeCTBE MCIIOJIHUTEIS 3aBElIaHus MOKET ObITH HA3HAYEHO KaK OIHO
JIUIIO0, TaK U HECKOJIBKO JIMII, KOTOPBIE COBEPIIAIOT JFOOBIE NEHCTBHS
M0 WCTIOJHEHHUIO PACTIOPsDKEHUH 3aBelaTeliss TOJNBKO MPH HaTU9ud
00111ero comnmacus.

B nensix pacmmpeHus mpaBOMOYX 3aBEIIATENS 10 HCKITFOYSHHTO
TaKUX CUTyaluil IpenjaraeTcs BHECTH AOMOJIHEHUd B cTaThio 1059
I'K PK, ykazaB, 4yTo «3aBeniaTesib MOXKET [MOAHA3HAUUTD UCIIOTHUTES
3aBellaHus Ha CITy4aid, €CIIM MCIIOJIHUTEIb 3aBEIIaHus OTKAXKETCS OT
€r0 UCTIOJTHEHHUS, yMPET 10 OTKPHITHS HACIIEICTBA UIIK OJTHOBPEMEHHO
c 3aBemiareneM MO0 OyZeT OCBOOOXKICH CyJOM OT OOs3aHHOCTEH
UCIIOJIHUTENS 3aBellaHus B mopsake nmyHkTa 1 crateum 1059 I'Kyx.
Takoe yka3aHHe TIIO3BOJIUT HWCKIIOYUTH CHTYallMI0 OTCYTCTBUS
HCIOJIHUTEIS 3aBEIaHMS.

HcnonmHutens 3aBeliaHuss MMeEEeT TpaBO B JI000E BpeMs
OTKa3aTbCsl OT HCIIOJHEHHUS BO3/J0KEHHBIX Ha HEro 3aBellaTelieM
00s3aHHOCTEW, 3apaHee W3BECTUB 00 OSTOM HACJICIHUKOB TIO
3aBenjannio. OCBOOOXKIEHHE HCHOJHHUTEIS 3aBElIaHus OT €ro
00s13aHHOCTEW BO3MOXKHO TaK)XKe IO PEIICHHIO CyJlia 10 3asBJICHUIO
HAaCJIEHUKOB.

HcnomauTens 3aBemaHus UMEET IPaBO Ha BO3MEIICHHE 32 CUET
HACIIeZICTBA HEOOXOIMMBIX PACXOJIOB, CBSI3aHHBIX C HWCIOJHEHHEM
3aBeIlaHMs, a TaK)Ke Ha IOJIyYeHHE CBEPX IMOHECEHHBIX PacXO0B
BO3ZHATPaXKJCHUS 3a CYET HACIEACTBA, €CIH 3TO OTOBOPEHO B
3aBellaHWK. PaHee OTCyTCTBHE OIUIaTBl TpyJa HCIIOJHUATENS
3aBelaHus 000CHOBBLIBAJIOCH TEM, YTO COIVIACHE HA TAKOE Ha3HAUYECHHUE
MpeoaaraeT HaIM4IKe IPYKECKUX OTHOMICHHUA MKy 3aBeIaTeIeM
M HCIIOJIHUTEIIEM 3aBEIaHus,.
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[IpaBo Ha TOMy4YeHHWE WCIOJHUTENIEM BO3HATPAKICHHUS B
3aKOHOJIATENIbCTBE EBPOIEHCKUX TOCyAapcTB (Hampumep, 4. 2 CT.
83 3akona O wHacnemoBanum OcToHCKOW PecryOmmku m §2221
I'epmanckoro ['paxkmaHckoro VYIIOKEHHs) 3aKpeIuIIeTcss WHBIM
o0pa3oM — OHO TIPSAMO YCTaHOBJICHO B 3aKOHE. OJTa TIO3WIIUA
3aKOHOJIATENS TPEJCTABISAETCS ONPABIAHHON W  CIIPaBEIJIUBOIA:
9TO MOXKET CIMOCOOCTBOBATh HM3BSBICHUIO COTJACHS HA TPUHITHE
00513aHHOCTH HUCIIOIHUTH MOpyYEHUS Haciea0aaTeNs H
J0OPOCOBECTHOMY HIX MCIIOTHEHHIO [9, c. 28-29].

HcnonHenne 3aBenianus, Kak yKe OTMEYaJIoCh, BO3JIAraeTcss Ha
caMHX HACJIEJHUKOB, €CJIM WHOE HE IPEeIyCMOTPEHO B 3aBEUIaHHH.
Bo3MOKHOCTh MX OTKa3a OT HCIOJHEHUS 3aBElIaHHusA, €CIM OHH
MIPUHSIIM HACJIEJCTBO, 3aKOHOM HE TpeaycMoTpeHa. HacnemHuku
HE YIMOJHOMOYEHBI OCYIIECTBIATh JCHCTBUS TIO YUYPEKICHHUIO
JIOBEPUTEIFHOTO YTPABICHUS HACIEACTBEHHBIM HMYIIECTBOM, HO
BIIPaBE C STUMH TPEOOBAHUSAMH 00PATUTHCS K HOTapuycy. OcTalbHbIC
JEUCTBHUSL HACIAEIHUKOB I10 HCIIOJHEHMIO 3aBEHIaHHWS aHaJIOTHYHBI
NEHCTBUAM WCIIOJIHUTEINS 3aBellaHus. HacleaHuky, NTpUHSBIIAE
HACJIEJICTBO, JOJDKHBI OCYIIECTBHTH MEpPHI 10 BBISBICHUIO COCTaBa
HACJIEJICTBEHHON Macchl, OOpaTHTBhCS K HOTapuUycy C IIeIbI0
OpraHW3alliy OXPaHbI U YIPABICHHS HACICICTBEHHBIM UMYIIIECTBOM,
COOOIUTHh JPYTUM HACIeIHUKaM 00 OTKpBITUH Hacneactsa. o
SIBKM JIPYTHX HACJCIHUKOB OHH MOTYT MPOU3BOAWTH 32 CUET
HACJIEJICTBA HEOOXOIUMBbIE PAacXOAbl (BBI3BAHHBIE IPEJICMEPTHOM
00JIe3HBIO HACIJIEJI0JaTeNsl, €r0 MOXOPOHAMH, OXPaHOW HacIeICTBa
U T.J1.). B mopsnke wucnomHEHHWs HACIEIHUKAMHU BBIMOJHSIIOTCS
BCE 3aBelIaTelbHBIC PACIIOPSDKEHUS HACIEONATEINs: BBIISISIIOTCS
00s13aTeNIbHBIE JOJIM HEOOXOJAMMBIM HACJAEIHHKAM, IIOralllaroTCs
JIOJITH HAcJIeIoaaTelsl, HCIOJHIIOTCS 3aBelaTelIbHbIE OTKAa3bl U T.]I.

Takum 00pa3oM, HCCIIEJOBaHUE TEOPETHYECKUX BOIPOCOB
VICTIOJTHEHHS 3aBEIIaHNS B COBOKYITHOCTH C aHAJIU30M JCHUCTBYIOIIETO
3aKOHO/IATENbCTBA, TMPAKTUKA €ro MPHMEHEHUs U TpodieMm,
BO3ZHUKAIOIUX HAa COBPEMEHHOM JTarle Pa3BHTHS HACIEJCTBEHHBIX
OTHOIIIEHUI TIO3BOJISIET CJENaTh BBIBOJ, YTO TIPABOBOW CTaTycC
WICTIOJTHUTENIS 3aBEIIaHUs yPeryJIHpPOBaH HEJIOCTaTOYHO MOJHO, YTO
MOpOKJaeT MPOOIEeMbl B TPABOIPUMEHHUTENBHON JESTeIhHOCTH.
B 10l cBs3M, mpemiaraeMple W3MEHEHHWsS, B JCHCTBYIOIIEe
3aKOHOJIATENBCTBO  IMO3BOJIAT  yCOBEPIIEHCTBOBATh CYOMHCTUTYT
HCIIOJTHEHHMS 3aBelaHusl.
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/K. boboes

O0s13aTe/ILCTBO BCJIEACTBHE IPUYMHEHNSI Bpeaa
B ['paxxnanckom koaekce Pecnyonuku Tagxukucrtan

I'paxxnanckoe mpaBo B cucteme npasa TapKUKHCTaHA 3aHUMAET
ocoboe Mecto, a I'paxxnanckuil koaekc (nanee — I'K) BeicTymaeT B
pounu cucteMoobpasyromiero mpaBosoro akra. Ha 6aze I'paxaanckoro
KOJIeKca MPUHHUMAIOTCS HOPMAaTUBHO — IIPaBOBHIE aKThI MPU3BAaHHBIE
o0ecreunTs CTaOWIBHOCTh TPAKIAHCKOTO 000poTa. 3HaueHHe
IPaXJAHCKOTO TIpaBa OMNpEIeNsieTcs HECKOIbKUMH (aKTopamH,
CpeAH KOTOPBIX Ha3bIBAETCS IIHPOTa cepbl ero NPUMEHEHHsS U ero
HepaspbIBHAS CBA3b OOECMEUMBAIOIIAS 3aIlIUTy MMYIIECTBEHHBIX U
HEMMYIIECTBEHHBIX MPaB U MHTEPECOB JINYHOCTH [1, c. 19].

B nocnanun [pesunenra PecnyOonuku TamKuKucTaH BBICILIEMY
3aKoHOZaTeNbHOMY oprany Pecnyommku Tamkukuctan — Mamxiucu
Omu PecnyOmuku Tamkukucrtan ot 2013 roma oTMe4YeHO, YTO
«IIpaButenscTBy Ta KMKUCTaHA C LIETTBIO IPUBEIEHHUS B COOTBETCTBHE
C TpeOOBaHUSIMH COBPEMEHHOCTH BOIIPOCOB  PEryJIMPOBAHHUS
OOIIIECTBEHHO Ba)XKHBIX OTHOIIEHHH HEOOXOJMMO MOATOTOBUTH U
IIPENCTABUTH [ PAKIAHCKUN KOJEKCY.
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Takoit mar ObT OOYCIOBIEH pearupoBaHUEM Ha HOBEIC
BBI3OBBI, PAa3BUTHA IWBUIMCTUYECKOW MBICIH H OCOOCHHOCTEU
HAI[MOHAIBHOH MPaBOBOH IMOJIUTUKY B O0JIACTH TPaXKIAHCKOTO IIPaBa.
DT0 coOBITHE, TIO CYTH, CUUTACTCS HA4aJIOM pe(OpMBI rpaskJaHCKOTO
3aKOHOJIaTEJIbCTBA HA HOBOM JTarie pa3BUTHsI OOIIECTBA.

[TyTr coBepIIeHCTBOBaHHUSI TPAYKAAHCKO — TPABOBBIX OTHOIIICHUH,
Takke 3akperuieHsl B KoHIenuu npaBoBoii moiauTtuku PecrmyOnmuku
Tamxukuctan Ha 2018-2028r. yrBepxkaeHHo Ykazom Ilpesunenta
Pecniy6nukm Tamxukuctan ot 6.02.2018r. Ne1005.

B ykazaHHOIi KOHIIETIIINYA OTMEYEHO, YTO C PA3BUTHEM TTOTOKCHHUS
YeI0BeKa BO BCEX COIMAIbHO-OKOHOMHUYECKUX cepax, ¢ BO3POCHIeH
HEOOXOMMOCTBIO peau3alliil IIEHHOCTEH MPaBOBOTO T'OCYIapCTBa
MPOOJIEMBI  TPAKJAHCKO-TIPABOBOTO PETYJIUPOBAHUS 3HAYUTEIHHO
YBEITMYUBAIOTCSI.

B neficTBUTENEHOCTH Pa3BUTHIO MMYIIECTBEHHBIX OTHOIICHHI
CHOCOOCTBYET TIOSBICHHIO BCE HOBBIX M HOBBIX OTHOIICHHIA,
HE YpEeryJHpPOBaHHBIX HOpPMaMmH IpaBa, a HEOOXOJUMOCTh UX
YIOOPSAOYCHNST ~ JAMKTYETCS  CKIIAJBIBAIONIUMIECS  WHTEpecaMu
SKOHOMHUYECKOro xapakrepa [2, c. 21]. PaGouas rpymma, yqauThiBas
9TH 00CTOSITENLCTBO pazpadoTana npoekt HoBoro I'K PT, xoToperii B
JaJTbHEHTIIeM TIPOIIIEIT BCE CTAaIMU COTIIACOBAaHUS U ObLT yTBEpKIeH 24
nexadbps 2022 roma mog Ne 1918.

[lpuadaTHE B HOBOW pemaknuu [ paaaHCKOTO KOJAEKca
PecniyOnukm TamkukucTaH O3HAMEHOBAal COOON HOBBIA ATam B
Pa3BUTUU TPAXTAHCKO — IPABOBBIX OTHOIICHWH. JlJisi TOHUMaHWUS
cynHocTd HOBOTO 'K BOJIBHO HEBOJIBHO HANpalInBaeTCs BOIMPOC
O COTIOCTABIICHUM W aHAIM3€ CIIA0BIX W CHJIBHBIX CTOPOH HOBOTO
MIPaBOBOTO PETryIMPOBAHHUS.

Opnako BBHUmY Oosbmioro oobema 'K HEeBO3MOXKHO B pamkax
OJTHOM CTaThH BBICKA3aTh BCe HOBOBBeIeHUs. [loaTOMY ocTaHOBHMCS
Ha OJIHOM W3 BOIIPOCOB, OTPaXCHHBIX B TIJIaBe, ITOCBSIIEHHON
00513aTeNbCTBY BCIICJCTBHE TPUUUHEHHS BPE/Ia.

JlanHas rnaBa, Kak U IPEXIe COCTOUT U3 37 cTaTei, pa3eeHHbIX
Ha4 naparpada, u3 37 ctareld Hi3MEHEHHUIO U JOMOJTHEHHIO TIO/IBEPTIIHCH
30 crareii. 3menenus un nonoxaenud B ['K B 00actu 00sa3aTenbcTBa
BCJIE/ICTBUE TIPUYMHEHUS BPEJa YCIOBHO MOXKHO ITOAPA3JICNIUTh Ha
HOBOBBEJICHUE U PEIIAKIIMOHHBIE TOTIPABKH.

IlepBoe, uTo OpocaeTcst B Tia3a ATO yKa3aHHE Ha CyOBEKTOB
o0s3arenbcTB, ecnu panee 'K mcxommin u3 TOro, 4ro CcyObeKTaMu
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o0s3arenbeTBa (cT. 1079) ABASIOTCS TpaxaaHe v IOPUANYECKUE JTUIIa,
To 1o npaBusiam cT. 1189 'K cyObrexTom 00s13aTenbCTBa SBISIFOTCS (PH-
3UYECKHE JIUIA, OPUINUECKUE JINLA, TOCYIapCTBO, MECTHBIE OPTaHbl
rOCYJIapCTBEHHOM BJIACTH M OpPraHbl CAMOYTPaBICHUS TOCEIKOB U CEL.

Taxoe U3MeHeHHe, 0 CYTH, ONPaBAAHHO, TaK KaK KPEAUTOPOM
(TOTEepIIeBIINM) ¥ TOJDKHIUKOM (IPUYHMHHATENH BpeIa) B 0053aTEIbCTBE
MOT'YT OBITh JIF0OBIE CyOBEKThI IpakJaHCKOro mpasa [3, c. 13]. Onna-
KO CyOBeKkTHBIN cocTaB crathil 1189 'K oTmuaeTcst oT y4acTHUKOB,
PETyIUpYyeMbIX IPaKJaHCKUM 3aKOHOAATEILCTBOM YKA3aHHBIM B 4. 3
ct.2 'K PT.

VYdacTHUKH 00s3aTEeNbCTBA BCIICACTBUE IPUYMHEHHS Bpena
U YYaCTHUKH PETYJIUPYEMBIX T'PAXKAAHCKUM 3aKOHOJATEIbCTBOM
JOJDKHBI OBITh MICHTHUYHBL. HETOYHOCTH M YIyLIEHHE OTHCJIBHBIX
CyObeKkTOB B 0053aTeNbCTBE B KOHEYHOM CYETE MOTYT BBI3BATh
TPYAHOCTH B MPaBONPUMEHEHHH M BBI3BATH HETaTHBHYIO OLICHKY O
COCTOSIHMM 3aKOHOAATENILCTBA C MO3ULNU IOPUANICCKON TEXHUKH.

[otekcryrnaBei 66 ' KPT, «rpaxmane» 3aMeHeHbI « PU3NIECKIMH
muuamu». Takodl XoJ cOOBITHH OCTaBHJI ClieA MOYTH YTO BO BCEX
CTaThsIX JAHHOMW IMaBbl. Takas MmorpaBka B 0053aTEICTBE CUMTACTCS
OpUEMIIEMOH, TaK KaK MpPECcieAyl0 COLMANbHYIO CIpaBeIMBOCTh
3aKOHOZATENb HEe JOJDKEH ICNIUTh YYACTHUKOB IO MPHHAMJICKHOCTH
K rocynapctBy. Bpen noimkeH BO3MeLIaThesi HE 3aBHCHUMO OT TOTO,
KOMY NPUYUHEH U KEM IPUYMHEH.

K uumcnmy HoBOBBeZeHHIT 1O 0053aTeNbCTBY — BCIEACTBUE
OPUYMHEHHUS Bpeda OTHOCSTCS JAOMOJHEHHS IIEPeYHsl CIIydyaes,
OpU KOTOPBIX HACTYMAET OTBETCTBEHHOCTH 3a BPEH, NPUYMHEHHBIN
HE3aKOHHBIMHU JICHCTBHUSMH OPraHOB IO03HAHMS, MPEABAPUTEIBHOTO
CIIEJICTBUS, IPOKypaTyphl 1 cyaa (ct. 1196 I'K).

B sTOT mepedeHp BKIIIOYEHBI: MBITKA, HE3aKOHHOE HaKa3aHHE,
OCKOpOJIsifoIlee YeCTh, JOCTOMHCTBO WIJIM JCJIOBYIO DEIYTalHIO
rpaXJaHrHa, JUILICHUE CHEeUUANbHBIX MpaB (HU3NUECKOro JIMLa, He-
3aKOHHOE MPHOCTAHOBIICHNUE JIMLEH3MHM Ha OCYILECTBICHHE ONpere-
JICHHOW JEATEJIbHOCTH WM MPHOCTAHOBJICHHE ONPENCICHHOTO BHIA
JESITebHOCTH I0PUANYECKOTO JINIA.

Ecau nucxonuTe U3 TOro, 4To HaYaJIbHOE MOJI0KEHue cTatbu 1196
I'K mpenycmarpuBaeT Bpen, NMPUYMHEHHBIH (DU3NYECKOMY JIMIY B
pe3ybTaTe HE3aKOHHOTO OCYXACHHsI, HE3aKOHHOTO MPUBJICUCHHS K
YTOJIOBHOM OTBETCTBEHHOCTH, HE3aKOHHOTO NIPUMEHEHHS B KaUeCTBE
MEPBI TPECECUCHUS 3aKITI0UCHHS ITOJ] CTPAXKy HITU TIOATINCKH O HEBBIC3IE,
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TO HE3aKOHHOE HaKa3aHHe OCKOPOISIONIee YeCTh, JOCTOMHCTBO MU
JIEIIOBYIO PEMyTAIHIO TPaKIaHWHA BUAUTCS HOHCEHCOM.

Bce €110 B TOM, 9TO ITPHUBIIEYEHHUS K YTOJIOBHOM OTBETCTBEHHOCTH,
MIPUMEHEHUS B Ka4eCTBE MEPHI IIPECEUCHUS 3aKIFOUCHHS MTOJT CTPAXKY
WIHA MOJIKCKA O HEBBIE3JAE MOXKET OBbITh, 4 BOT 3aKOHHOE HaKa3aHHS
OCKOPOJISIOIIEe YeCTh, JOCTOMHCTBO WIIM JICNIOBYIO pEITyTaIlrio
rpaxaaHuHa OBITh HE MOXKET. A TIOTOMY IPOIUCKA JTAHHBIX CIIydacB
BO — IEPBBIX, JIOTHYECKU HEMPABUIBHO, @ BO — BTOPBIX, JUIS TOI00HBIX
CJIy4aeB MOKHO BOCTIOJIb30BaThCsI KOMITEHCAIME MOPaIbHOTO Bpe/Ia.

Bompoc 00 oOTBeTCTBEHHOCTHM 3a Bpeld, NPUYUHECHHBIH
HECOBEPIICHHOJIETHIMH B BO3pacTe J0 YeThIpHaaaru Jiet (cT. 1198
I'K) Taxske mpeTepriest U3BMEHEHHsI U JOTIOTHIIICS HOBOM 4acThIO.

JlaHHast 9yacThb, IpeayCMaTPUBALT, YTO «OOSI3aHHOCTH POTUTEINCH
(yceiHOBUTENEH), ONEKYHOB, 00pa30BaTEIbHBIX, BOCHUTATEIHHBIX,
JIe4eOHBIX FITH MHBIX YUPEXKIICHUH, OTBEYATh 3a BPEJI, MPUUYUHECHHBIH
HECOBEPIICHHOJIETHAM, HE JIOCTUTIIAM  YeTHIPHAIIATHICTHETO
BO3pacTa, He TMpeKpalaeTcs ¢ HACTYIUICHHEM COBEPIICHHOIECTHS
MIPUYUHUTEIIS Bpe1a WIH PHOOPETEHUS UM UMYIIECTBA, TOCTATOYHOTO
JUTSE BO3MEIICHHUS BPEIa.

Takoe HOBOBBeJeHHE OOYCIOBIEHO 3HAYMMOCTHIO KAaTETOPHUH
BHHBI B TPAXKIAHCKOM IpaBe. B oTimuMe OT OTBETCTBEHHOCTH 3a
Bpe/I, IPUYMHEHHBI HECOBEPIIEHHOJIETHUMHU OT YETBIPHAIIATH IO
BocemHaaatu Jet (cT. 1199 I'K) oTBETCTBEHHOCTh 3aKOHHBIX TIPE-
CTaBUTEIIEH 110 IOCTIKEHUIO COBEPIIEHHOIETHS HE MPEKPAIIASTCSI.

NMeHHO BHHA 3aKOHHBIX TMPEACTABUTENICH B HENPUHATHE
HEOOXOJMMBIX Mep 3a00TIMBOCTH W OCMOTPHUTEIHHOCTH CTajo
MPUYUHOW TPUYMHEHHS Bpe/a, 3aKOHOJATeNh BO3JIOKHUI HAa HUX U
OTBETCTBEHHOCTH 32 BO3MEIIIEHHUE BpeIa U B OyAyIIeM.

[TosToMy mMpH AOCTHIKEHWH COBEPIICHHOJICTUS, TIPUIMHHUTENb
Bpe/la HEe JOJDKEH OTBeuaTh 3a HETNpPaBOMEpHBIC JEHCTBHUS CBOUX
3aKOHHBIX TIPEACTAaBUTENEH, OCYIIECTRBISABIINX HAA30p 3a HUM [4, C.
34 —37].

Takass MoOCTaHOBKa BOINpOCa B TIEPBYIO OdYepelb CBs3aHA C
3alUTON TIpaB TOTEPIIEBIIETO, COIMATbHOW CIPaBEINIMBOCTHIO U
YCHIICHUEM OTBETCTBEHHOCTH 32 BUHOBHOE TIPUYMHEHUS Bpe/a.

B oOmewm, kapTmHa TakoBa, 4YTO OTBETCTBEHHOCTh IIO
00s3aTeNbCTBY BO3JAraeTcsi Ha TeX JIUI, KOTOpPbIE CIIOCOOHBI
PYKOBOAWTH CBOMMH JICUCTBUSIMH U TIPaBUJIBHO OIICHHBATH WX
BO3MOKHBIE TIOCTEICTBUA [3, c. 44].
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A Takas BO3MOYXHOCTb TOSIBISIETCS y (PU3MUECKUX JIHII TIO JOCTH-
>keHus 14-netHero Bo3pacra.

Penakuuonnsie nonpaBku B HOBOU pepakuuu ['K ocraBuser 3a
c000if MHOTO BOTIPOCOB. J[e710 B TOM, UTO U3MEHSISI OT/ICTIbHBIE TIaBbI
HEOOXOAMMO B TEKCTE MOCIEAYIONIMX TJIaB OPHUEHTHPOBATHCS Ha
MOHATUHHBIN amapaT UCIOJE3YEMBIX B MPEIbIIYIINX HOPMaX.

Takue cinyuau B Tekcre ri. 66 I'K PT, BcTpeuarorcs. Hanpumep,
4. 3 ct. 1199 I'K ucnomns3yer GopMyInpOBKY «HECOBEPIICHHOICTHHHA
B BO3pAacTe OT YETHIPHAIATH IO BOCEMHA/INIATH JIET, HYKIAIOIIUNACS
B oneke». Kak m3BecTHO Oomneka yCcTaHaBIMBAETCS HaJl MAJIOJICTHUMH,
JIyImeBHO OONIBHBIMH H claboyMmHBIMH. [lapajokcanbHO TO, YTO
3aKOHO/IaTeNb B JIaJIbHEHUIIIEM B ATOH YaCTH CTaTbU HMCIIONB3YET YKe
HE OIEKY, a IOTEYHTEIHCTBO.

Wnu xe B u. 2 ct. 1204 T'K 3akoHOaTENh UCHOIB3YET HA3BAHUE
JIOTOBOpa HaiiMa, KOTOPBIN IMpeTepriesl U3MEHEHHsI IT0CIe HOBOW pe-
JTAKITUH, TEMepPb ke 3aKOHO/IaTeNlb UCTIONB3YEeT BMECTO JIOTOBOPA Haii-
Ma JIOTOBOP apeH/IbI.

B  HOBOW  pemakmum = TpPakIaHCKOTO  KOJEKCa  MHOTO
ITOJIOKUTENILHBIX MOMEHTOB. BBeleHHe B JIeiCTBHE 3TOro akra ¢ 1
utons 2023 ronma MOKa)eT elle CBOM CHIIbHBIE W clabble CTOPOHBI.
B wactu 00s3arenpcTBa BCIENCTBUE NMPUYMHEHHUS Bpela TUHAMHKA
MOJIOKUTENHHBIX MOMEHTOB CYIIECTBEHHA, MOYXHO TOJIOXKHUTEIHHO
OTMETUTh 00 YTOYHEHHH CYOBEKTOB 00s3aTeNbCTBa, yCTPaHEHHE
pa3HOO0pa3ust TEPMUHOB, YCHJICHHWE POJIM BHHBI I BO3MEICHUS
Bpena u Jip.

CnHcoK HCHOJb30BAHHBIX HCTOYHUKOB:

1) Cyneiimenos M.K., Bacun I0.T'. TTonsiTie rpakaanckoro npasa /I pakaaHCKOe MpaBo.
Tom 1.06mas yacte. / OtB.pen. M.K. Cynelimenos. — Anmarsl, 2013. — 776¢.

2) Menraues 1IL.M. TTpoGieMbl cO3/1aHUs TPABOBBIX OCHOB JOTOBOPHOTO PEryJHMPOBAHHUS
OTHOUIEHHUH B rpakIaHcKoM 1pase. //I"ocynapcro u npaso. — 2000. — Ne 3. — C.21.

3) lleuenko A. C., DieMeHTH 00S3aTeNbCTBA BCIEACTBUE TNPMYMHEHMs Bpena //
I'paxnanckoe npaso: yueOnuk: B 3 1. T.3 / ITox pex. A.IT. Cepreea. — 2-e u3., nepepad.
u jor. — Mocksa: [Ipocnekr, 2019. — 752 c.

4) T'paxknanckoe npaso. Tom 3. Vue6nuk. U3nanue naroe, nepepaboTaHHOE U JIOTIOJHEHHOE.
/Mon pen. A. I1. Cepreesa, 1O. K. Toncroro. — M.: «IIpocniekr», 1999. — 624 c.

200



JL.K. Epxunoaesa
/.P. Caiinunos

IIpaBoBoii peskMM MACTOMIIHBIX YT OAMIA:
CPABHUTEJBHBIN aHATN3 3aKOHOAATEJIHCTBA
Pecny0iukn Ka3zaxcrana u Pecnniy0iiukn ¥Y30ekucran

B Kazaxcrane B mocieiHue TOABI PE3KO BO3POCIU MOTEPH
nacTOMI M3-32 HEMPABUIIBHOTO MPU3HAHHS MPaB COOCTBEHHOCTH Ha
JTAaHHYIO KaTErOPHIO CEIbCKOXO03SIMCTBEHBIX YIOMH, HEHA [IeKAIIEro
MX MHCIIOJIb30BaHUs, HE3aKOHHBIX IPOILIECCOB NpuBaTH3anuu. Bce
9TO OKa3bIBAET CYIIECTBEHHOE HETraTUBHOE BIMSHHME HAa HACTpPOH
MOJIb30BaTeNell MAaCTOMIIHBIX YIOAWH, B TOM YHUCIE U CKOTOBOJOB,
KOTOpbIE 3aBHUCAT OT MAaCTOWIIHBIX YroAWH Aisl oOecreueHHs
MPOIOBOJIBCTBEHHON 0€30MacCHOCTH M CPEACTB K CYLIECTBOBAaHUIO,
a TaKkKe A HAlMOHAJbHOM SKOHOMMKH, MHUpa M 0E30MacHOCTH, B
nenoMm. M3mMeHeHHne Kiaumara MpHUBENO K 3acyXaM M IMOAYepKHBaeT
BAKHOCTh TOJAJEPKKH CPEACTB K CYIIECTBOBaHMIO, TaKUX Kak
chepa kuBoTHOBOjAcTBa [1]. KonmyecTBO  OMyCTHIHEHHBIX
3emenb B Kaszaxcrane ¢ kaxasIM rojoMm ysennuuBaercs. Ceifuac
nerpaaupoBaHo Oojee 180 MIIH ra TeppuUTOPHU CTPaHBL. AHATUTHKH
OTMeualoT, 4to «uist PecmyOnuku Y36ekucran, 80 % Tepputopuit
KOTOPOH 3aHSTO MyCTHIHAMH W TOJYIYCTBIHSMH, BOIIPOCHI OOPBOBI
C OIyCTHIHMBAaHMEM WM 3aCyXOM 3aHMMAaIOT IMPHOPUTETHOE MECTO
B oOecrmeyeHnn YCTOHUMBOIO pasBUTHs. B Hacrosimiee BpeMms
okono 10 MaH ra macTOWII HY>KAAIOTCS B KOPEHHOM YIIyUIICHHH.
[lepeBpinac ckoTa, BhIpyOKa J1€COB Ha TOIUIMBO M APYIHE ILEIH
MIPUBENIN K 3HAYUTEIBHOMY COKPAIIEHUIO JPEBECHO-KYCTapHUKOBOH
pPacTUTEIBHOCTH B IyCTHIHHOW 30He. [loABMIKHBIE TIeCKHM Ha
TEPPUTOPHUH PECITYOJIMKH 3aHUMAIOT OKOJIO | MITH T'a, IBECTH THICSY 3
KOTOPBIX BO3HUKIIN B MOCJIETHEE BpeMs M0 TMeprU(EeprH OpOIIaeMbIX
MacCHBOB, 4TO MPEACTABIACT cOOO0H CEephe3HYI0 YTPO3Y aKTHBU3ALNH
mpolecca OMycThIHMBaHUA. Jlerpajanus 3eMenb MPOUCXOJUT M Ha
OpOILIaeMON TEPPUTOPUH, BOBJIEUYEHHOW B CEJIbCKOXO3SHCTBEHHOE
npousBoAcTBO [2]. IIpaBoBble BOMpPOCHl TEOPUM W MPAKTUKH
MPaBOBOTO PETyJIMPOBAHUS WCIIONB30BaHMs MACTOUIIHBIX PECYpCOB
HY)KJAI0TCSl B TIIATEJbHOM aHAJIU3€ U BBIABICHUH TEOPETHUYECKUX
BOIIPOCOB Ha KOHIIENTYaJbHOM YPOBHE U H3Y4YEHMs NPAKTUKU
00IIMX 3aKOHOMEPHOCTEH M HalMOHAIBHBIX OCOOCHHOCTEH, yuera
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MepeIOBOr0  3apy0exHOro ombita (GopMupoBaHus SPPEKTUBHON
CUCTEMBI HX UCTIOJIh30BaHUs. Bee Bhilie 0003HaueHHBIE IPE/ITOCHLUTKA
MOJITBEPIKIAOT OUYEBUIHYIO BXKHOCTh M aKTyalIbHOCTh TEMbI HAIIETO
HCCIIENOBAHMSL.

B Kaszaxcrane mMeercsi OrpOMHBIN TOTEHIMAT €CTECTBEHHBIX
MacTOWIIHBIX YTOAUN, KOTOPBIN B HEAOCTATOYHOM Mepe UCTIONh3yeTCs
JUISE  CO3JaHUs YCTOMYMBOM KOPMOBOM 0a3bl W TIOJTy4YCHHS
9KOJIOTUYECKOM YUCTOM U AEIIEBON NPOAYKIIMH KUBOTHOBOJACTBA [3].
OO0 5TOM CBHIIETEILCTBYIOT Takue NU(MPHI, KaK «O0 COCTOSHHUIO Ha
2021 r. nuouaab 3eMelib TaHHOM KaTEerOpUH B CTPYKTYPE 3€MEIBHOTO
¢donnga cocrasnsier 114,0 muH. ra nnm 43,3 % UCTIONIB3yEMBbIX 36METb.
B crpykrype yroamii 3eMenb CEebCKOXO3SHCTBEHHOTO Ha3HAYCHHS
nactOutia cocrasmustot 70,7 Y%o» [4].

CoracHo 11. 4 ct1. 97 3emenpHoro koaekca PK (mamee mo Tek-
cty 3K PK) macrouma, 310 3eMenbHbIE YYaCTKH, MPEIOCTABIIsIEMbIC
W HCIIOJIb3yeMbIe ISl KPYTJIOTOJWYHOTO WIIM CE30HHOTO BHIMaca
cenbckoxo3siicTBeHHbIX KUBOTHBIX. B 3K PK copepxatcst Takue
BUJIbI TACTOMIIA, KaK Y9aCTKU KOPEHHOTO yITy4dIIeHUS 1 00BOTHEHHbBIS
nacTOuIIa. JTO TaKWe y9acTKW MacTOMUII, Ha KOTOPHIX CO37aH HOBBIN
TPaBOCTOW IyTEeM ITOCEBa BBICOKOYPOKAMHBIX COPTOB MHOTOJIETHUX
TpaB, a TaK)Ke Ha KOTOPBIX MMEIOTCS BOJOMCTOYHUKH (03€pa, PEeKH,
MpyAbl, KOIAaHW, OPOCHUTENbHBIE MM OOBOJHUTENBHBIC KaHAIIbI,
TpyO4YaThle WIIM IIAXTHBIE KOJIOAIKBI), CIIOCOOHBIE OOECIIeYUTh
BOJION HAJISXKAIETO KaueCcTBa COOTBETCTBYIOIIEE MOTOJIOBHE CKOTA.
Hapsny ¢ atum, 3K PK 3anpemniaer oTnenpHble MACTOUIITHBIE YTOABS
MPEOCTaBIATh B YaCTHYIO COOCTBEHHOCTh W 3E€MIICTIONB30BaHHUE.
OHHM JTOJKHBI HMCIIONB30BATHCSA TOJBKO JUIS HYKJ HACeICHUs s
BhITTaca CEIhCKOXO3SHCTBEHHBIX KUBOTHBIX JIMYHOTO MOJIBOPHA [5].
Peur neT He 000 Bcex macTOMINAX, a TOJIBKO O TEX, UTO BOILIU B [11a-
HBI YIPaBJICHHUS MMAaCTOWIAMH, KOTOPHIE YTBEPKIAOTCS MECTHBIMU
UCTIOTHUTENbHBIMU OpraHaMu (ganee mo tekety MUO). Ananusz 3K
PK noka3bIBaeT, 4To CreUUaIbHOM CTaThH, 3aKPEIUIIOIECH TOPSI0K
u ycinoBus ucnonb3oBanus mactoniy 3K PK ve cogepxur. [lactOuma
MIPEJCTABIIIOT COOOH MaTepUaNbHYI0 OCHOBY JKHBOTHOBOJICTBA
B pecnyoOnuke. HekoHTponmupyemas KOHIIHTpAlUs OMAITHHX
JKUBOTHBIX B JIMYHBIX TOJCOOHBIX XO3AHWCTBAX TPaXkK/IaH, OTCYTCTBHE
MPaBOBOTO  PEryJIMpOBaHHWS JaHHOW cdephl  OOIIECTBEHHBIX
OTHOIIIEHUH B HACENEHHBIX MyHKTaX TMPHUBEIN K Jerpajaiuu
nmacTOWIIHON SKOCUCTEMBI JJAHHBIX TeppUTOpHil. B pecyOmuke Bcero
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nmeetcst 180,5 MITH Ta MacTOWIIHBIX yroaui, U3 KOTOpPhIX 75,1 MiH
ra HaxOoAATCS Ha 3eMJIsiX 3amaca. [liomanp macTOMIIHBIX Yroauid B
HaceJeHHbIX MyHKTax cocrasisieT 20,9 muH ra. Ilpu Hammuum 6,7
MJIH YCJIOBHBIX TOJIOB CEJIbCKOXO3SHCTBEHHBIX XHUBOTHBIX JINUHOTO
MOJBOPbsl IO HOpPMaM Harpy3ku TpeOyeTcs OomojgHuTesbHO 32,4
MIH ra. Jlepunur nmacTOMIIHBIX yroguid Ijsl HACEIEHHBIX ITYHKTOB
HaOJIronaeTes MPaKTUUECKH BO BeeX 001acTsIX, KpoMe AKTIOOMHCKOM
o0JacT. 3a ceabCKOX035HCTBEHHBIMY TPOU3BOUTEISIMHU 3aKPEIICHO
72,4 mna ra nactoum. [lpw Hammuum 3,1 MIH YCIOBHBIX TOJIOB
CeNIbCKOXO3AUCTBEHHBIX )KUBOTHBIX M0 HOpMaM Harpy3ku Tpedyercs
26,3 MJIH ra mactowmi, pe3eps coctaBisieT 46,1 miH ra [6]. U3ydyenne
coZepkaHusl 3eMeNbHOTo Kojekca PecnyOnmkn Y3b6ekucrtan (nanee
no tekcty 3K PVY) mokaszano, 4To B ero cojepkaHuM OTCYTCTBYIOT
CHeLUANIbHBIC HOPMBI, PEriJaMEHTHPYIOLUIME IOPSAOK U YCIIOBHSA
WCTIOJIb30BaHMsI M OXpaHbl MAacTOMII, 3a HCKIIOYCHHEM CT.46-1
3K PV, kxotopas ycraHaBIMBaeT, YTO CHELHATM3UPYIOIIMMCS Ha
MPOM3BOJCTBE NPOAYKLIUH JKUBOTHOBOJACTBA JJIsI BbIpAIlMBaHMS
KOPMOBBIX KYJIbTYp (Ha OJIHY YCJIOBHYIO FOJIOBY CKOTa) BBIJIEIISETCS
HE MeHee 2 FeKTapoB NacTOMII] U CEHOKOCOB 13 CBOOOTHBIX 3eMENIbHBIX
Y4aCTKOB CEJIbCKOXO03CTBEHHOIO Ha3HaUeHusA[ 7].

[Tpunstue 3akona PK «O mactOumiax» ObUIO 3aKOHOMEPHBIM
[1aroM, OH BHEC MHOT'O HOBILIECTB B YaCTH PETYJIMPOBAaHUs peKUMa
nacTOMI, YNpaBJICHHWS Ha TOCYJApPCTBEHHOM M OOIIECTBEHHOM
YPOBHSX, 3aKpenuJl NPUHLUIBI 3aKOHOAATENbCTBA B  00JaCTH
WCTIOJIb30BaHMs IACTOMIIHBIX PECypcoB, B HEM COAEpKaTcs
JIOTIOJTHUTENbHAsT  Kiaccudukamus mnactoumny [8]. Hecmotps Ha
BCIO €ro MpPOTrPEeCCUBHOCTb, OH OKa3ajcsi HEpPadOTOCHOCOOHBIM,
KpEeCThSIHE 4acTO BBIPAXKaIOT CBOE OECHOKOMCTBO M HEIOBEpPHE K
MPUHUMAEMBIM PEIICHUSIM Ha MECTaX, MapjJaMEHTCKHE CITyILaHHs
B Cenare B 2020 rony MOATBEPAUIIU, YTO JAHHBIA 3aKOH OKAa3aJCs
Hea(ppekTuBHBIM, Ha NpakTUKe He peanusyercs [9]. B Y30ekucrane
3aKOH, PErjJaMEeHTHPYIOUIUH MCIIOIb30BAHUE W OXpaHy MacTOMII,
obu1 ipuHAT B 2019 Tomy. B oTnmume OT Ka3aXCTaHCKOTO 3aKOHA,
paccMaTpuBaeMblii UIMeeT cienyroume omnuns. [lepBoe, nacrouma
— 36MJIM C €CTECTBEHHBIM PACTHTEIBbHBIM ITOKPOBOM, SIBIISIOLIAMCS
KOPMOM /7151 cKoTa. Bropoe, y30ekckoe 3aKk0HOIaTeIbCTBO MAacTOMIIA
MoJpasensieT Ha My CThIHHbIE, TIOTYITyCThIHHBIE, IPEIrOpHbIC, FTOPHBIE
1 paBHUHHBIEC, 0OeCIIeueHHbIE 1 HEe oOecneueHHble BoJol. TpeTbe, B
HEM COJICPXKHTCS Cepbe3HOE TPEOOBAaHUE O TOM, UTO FOPHBIE MAacTOMIIA
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SIBJITFOTCS CE30HHBIMA M HCIIONB3YIOTCS TOJIBKO B OIPEICICHHOE
Bpems Toja. Crenyromieil 0COOEHHOCTBIO SBISIETCS TO, YTO COTJIACHO
cT. 13 manHoro 3akoHa PY ropuamueckue W Qu3MYecKHe JHIA
BIIpaBe MacTOMIIA MOTyYaTh B ITOJIb30BAHUE HA YCIOBUSX apeH/bI, B
TOM uucie B cybapeHsl. [Ipruem, naHHOE MpaBO MPEOCTABISAETCS
TOJILKO Ha YCIIOBHUSX OTKPBITOTO 3JIEKTPOHHOTO KOHKYypCa.

Uro kacaercs 3eMenb JiecHOro (OHIA, TO IAacTOWIIA
UCTIONB3YIOTCSI  TI0  Pa3pelieHHi0 OpraHOB  TOCYJIapCTBEHHOTO
JIECHOTO XO3SHCTBa, YTO MMEET CXOXKECTb C Ka3aXCTAHCKHM
3aKOHO/IaTeNbCTBOM. 3akoH PY «O mactOumiax» mpemycMaTpuBaeT
BO3MOXKHOCTh, 4YTO Ha OCHOBE HHBECTHIIMOHHOTO JIOTOBOpa WIIU
rOCy/IapCTBEHHO-YaCTHOTO IMapTHEPCTBA MACTOWINA, BBIIIC/IINE
U3 000poTa, MOTYT TPEIOCTaBIAThCS B apeHaAy TpaKaaHaMm
Y30ekncTaHa, CeIbCKOXO3SHCTBEHHBIM TMPEANPHUITHAM, a TaKXKe
WHBECTOpaM, SBISIONIMMCS pEe3UJCHTaMH Y30eKHUCTaHa, B LENsIX
CEJIbCKOXO3SMICTBEHHOTO TIPOU3BOJICTBA Ha CPOK, KOTOPBIH He
MOKET OBITh MEHee TpeX JIeT M He JOJDKCH IPEBBIIIATh COPOKa
JIEBSITH JIeT. BMecTe ¢ Tem, B JaHHOM 3aKOHE YPETyJINPOBaH MPOIece
nacTOnIIe000poTa, AN 00ecTiedeH s] KOTOPOTo MacTOWIIa AESAT Ha
YYaCTKU C YYETOM MPEAEIbHO I0MYyCTUMbIX HOPM Harpysku [10].

B coorBerctBue co cr. 3 3akona PK «O mactOumax» pexum
MacTOWII ONpPEe/eNIeTCs] UCXOI U3 UX MPUHAIISKHOCTH K TOH WIIN
WHOW KaTEerOpHH 3eMeJb ¥ Pa3pelIeHHOro MopsIKa UCTIONh30BAHUS B
COOTBETCTBUHU C 3€MEJIBHBIM, JIECHBIM, BOAHBIM 3aKOHOATEIHCTBOM
1 3aKoHOAaTeIhcTBOM PK B 001acTit 0c000 0XpaHseMbIX PUPOTHBIX
TeppuTopuii. Ha ocHOBaHMH JTaHHON HOPMBI, MOYKHO CJIeNIaTh BBIBOJ,
YTO JTAHHBIN 3aKOH HE PETYJIUPYET YCIOBUS U MOPSIOK TOJTH30BAHUS
NMacTOWIIHBIME 3€MENbHBIMH PEecypcaMd B HACEJICHHBIX ITyHKTaX.
Bo-BTOphIX, TacTOWIIa HAXOAATCS HE TOJIBKO B COCTaBe 3EMEIb
CEJIbCKOXO3SIMCTBEHHOIO0 Ha3HAYEHHs, HO M B COCTaBe 3eMEIlb
JIECHOTO W BOJHOTO (pOH/IA, a TaKKe B CHCTEME 0CO00 OXpaHIEMbIX
MIPUPOTHBIX TeppUTOpHil. PaccmaTpuBaemas HOpMa 3aKOHA OTChIIAET
Ha 3eMeIlbHOe, JIECHOE, BOJHOE W JIPYTHe BUIBI 3aKOHOAATEIhCTBA.
Jlecnoii konexc PK (nanee—JIK PK) B cT.99 conepxut psja tpedoBaHmii,
a UIMEHHO IMacTh0a CKOTa OCYIIECTBISCTCS TOIBKO HA TEPPUTOPHSIX,
KOTOpBIE YCTaHABJIMBAIOTCA TOCYIAapPCTBEHHBIMH JIECOBJAJIEIbIIAMU
B COOTBETCTBHUHU C JIECOYCTPOUTEIBHBIMH MPOSKTAMH WJIH TIIaHAMU
VIOpaBIeHUS OCO00 OXPaHSIEMBIMH TIPUPOIAHBIMH TEPPUTOPHUSMHU.
ITacThba ckoTa 0e3 macTyxa Ha MacTOWIAX, BXOSIIUX B
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TOCY/IapCTBEHHBIN JIECHOW (DOHJI, TOMYCKaeTCs B MCKIFOYUTEIHHBIX
Clly4asgx B OTJAJICHHBIX, TPYAHOJOCTYIHBIX W MaJIOHACEICHHBIX
paiionax. IlepeueHp Takux palOHOB YTBEPXKIAETCS MECTHBIM
MPEJICTABUTEILHBIM OPTraHOM OOJIACTH TI0 MIPEICTABICHUIO0 MECTHOTO
WCTIOHUTENFHOTO opraHa oOmactu. [lacTeba k03 Ha ydacTkax
rOCy/IapCTBEHHOTO JIECHOTO (JOHJA, KPOME CaKcayJOBBIX JIECOB,
JIOITyCKAeTCs TOJBKO HAa CIIENMATbHO OTBEACHHBIX OTOPOXKEHHBIX
yuacTkax [11].

B Bomuom komexce PK B 2019 roay mnosBUIUCH
HOBIIIECTBA, KOTOPHIMH OBLJIO BBEJCHO TpeOOBaHHWE O TOM, YTO
CEIIbCKOXO3AWCTBEHHBIE YTOAbsi B BOJOOXPAaHHBIX 30HaX MOTYT
OBITh MPENOCTaBICHBl (PUINYECKHMM U IOPUAMYECKUM JUIAM B
3eMJIENIOJIL30BAHUE [ CEHOKOIIEHMSI M MacThObI CKOTa MECTHBIMH
WCTIOTHUTEIFHBIMU OpraHaMu corjacHo [lmany mo ympaBieHuto
MacTOMIIAMH M X KCII0JIb30BAHMIO 10 COIIACOBAHUIO C 0acCEHHOBBIMHU
uHcnekuusmu [12].

B 3akon PK «O06 0co60 oxpaHseMbIX IPUPOIHBIX TEPPUTOPUIX»
Takke ObuM BBeneHBI HoOBeIUtbl B 2017 romy, a UMEHHO O TOM,
YTO YYaCTKA OCO0O0 OXpaHSEMBIX NMPUPOIHBIX TEPPUTOPUN B 30HE
OTPaHWYCHHOH X03SIICTBEHHOU IEATETPHOCTH, Ha KOTOPHIX BO3MOYKHBI
CEHOKOIIIGHHe M TacTh0a CKOTa, MOTYT OBITh IPEIOCTaBICHBI B
KpaTKOCPOYHOE TIOJIh30BaHKE JIsi CCHOKOIIIEHUS M TACThOBI CKOTA (1.
2-2ct. 23). YTo Kacaercs MacTOUII Ha 3eMIISIX HACEIIEHHBIX MTYHKTOB,
HCIOIb30BaHKE NaHHBIX yroauil perynupyercs 3K PK, B wactHocTH B
HEM COZIepKaTrcsi HECKOIbKO HOpM. [lepBoe, B COOTBETCTBHH C IT 3 CT.
26 3K PK «mactOumabie yroaps, ykazanaeie B /m. 7-1) 4. 1 m. 2 ct.
13 3akona PK «O mactOuriax», He Ipe0CTaBISIOTCS B YaCTHYIO COO-
CTBEHHOCTh U 3€MJICTIONIb30BAHUE M HCITOIB3YIOTCS TOJIBKO JUTSL HYXKT
HaceJEeHMs JUIs BbIAca CEJIbCKOXO3SHCTBEHHBIX KUBOTHBIX JIMYHOTO
TTOJTBOPBS.

Obpamaer Ha ce0s BHuManue cr. 23 3K PK, xoropas 3akpe-
MWIa TPaBO YaCTHOM COOCTBEHHOCTH HA 3E€MJIM CEIbCKOXO3SH-
CTBEHHOTO Ha3HA4YeHHWs, B TOM 4YHCIIe M Ha mactOumia. Bropoe,
JUIS yJIOBIIETBOPEHUS HYKJ HACEJICHUS B IMACTOWIIHBIX YTOIbAX,
I BBbIIaca  CEJIbCKOXO3SMCTBEHHBIX  JKMBOTHBIX  JIUYHOI'O
MOJIBOPhS. TOCYJAPCTBO BIIPaBe W3bIMATh 3€MENIbHBIC YYacCTKH IS
rOCy/IapCTBeHHBIX HYXI. B ormuume ot Kazaxcrana, Y30ekucran
TTOTIIEJN TI0 Y TH OOBSBICHHS ACTOUII HAIIMOHAILHBIM OOTaTCTBOM, U
HaxOJEHUS UX oA rocynapcTBeHHoM oxpanoii [10]. B Kazaxcrane
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MPAaKTUKYETCS BEACHWE KOCMHYECKOTO MOHHUTOpPWHTA, 4YTO Jajio
BO3MOXKHOCTh CO3/IaHUS IU(POBBIX KapT MMACTOWIIHBIX YTOAUN
B 45 paiionax PK oOmeilt mnomaneto 77,1 M ra. Bmecte ¢ Tem,
B paMKax MOHHTOpPWHTa ObLla TPOBEJCHA CITyTHHKOBAs OIICHKA
COCTOSIHHSI, CTENICHH Jerpajaliid W MPOAYKTUBHOCTH ITaCTOMITHON
PACTHTEIHHOCTH TIO Ce30HaM roja (BecHa, JIeTo, oceHb). [Ipu 3Tom
OBUTO BBISIBIICHO 39,9 MITH Ta MacTOWIIHBIX yroAWuid, HE WMEIOIINX
npussizkn k cucreme AUC I'3K. Drto 51,8% ot oOmied miomanu
nacTOMIIHBIX yroaui (77,1 MiH ra), onu(pOBaHHBIX MO aKTyaTbHBIM
JAHHBIM JHCTaHLUMOHHOTO 30HAMpoBaHUs 3emiu [13]. B-Tperbux,
B CITydasiXx COMTOCTH IMACTOMWII IMPEIyCMaTPUBACTCS HX IEPEBOJ B
npyrue Buabl yronui (1. 5 ct. 98 3K PK). nonsitue He pacumndppoBaHo
B 3aKoHOAaTenbcTBe. COMTOCTH MacTOMII (COOM MAaCTOUIITHBIX YTOTUH )
MIPEJICTABISAET COOO0M 3aIyIIeHHY0 CTaIU0 ACTPaJalliy MacTOuII, Y
KOTOPBIX M3-32 YPE3MEPHOU HATPY3KH B TEUCHHE Psijia JIET TPaBOCTOU
W3PEKUBAJICS, CHU3WIACH YPOKaWHOCTh U Ka9€CTBO KOPMOB, C ITPE00-
JaJlaHueM Ha HUX COpHOM pactutenbHoCTH. [1o neiicTByromeMy 3aKo-
HOJIATEIhCTBY peIIaTh BOMPOCHI MIEPEeBO/ia MACTOUIL B IPYTHE YTOIbS
SIBIISIETCS] KOMITETEHITME MECTHBIX OPTaHOB BIIACTH, KOTOPHIE HE BCET-
Jla 3aMHTEPECOBaHbl B COXPAaHHOCTH TaKHUX YTOJUH, B BHLy TOTO, YTO B
uX 00sS3aHHOCTH HE BMEHEHO Pa3BUTHE OTTOHHOTO U ITOJIy-OTTOHHOTO
CUCTEM >KMBOTHOBOJICTBA. LlenecooOpasHell TaHHBIN BOIIPOC pemiaTh
Ha ypOBHE 00JIacTH, a NUCTIOTHUTEIBHBIE OpTaHbl HA YPOBHE 001acTh
JIOJDKHBI OTBEYATh 332 Pa3BUTHE OTTOHHOTO M TOJY-OTTOHHBIE CUCTEM
JKUBOTHOBOJICTBA, KOHTPOIUPYS COCTOSTHIE KOPMOBBIX YTOIHIA.
Oo6pamaer Ha cebs BHUMaHwue, 4To B 3akoHe PY «O mactOumiax»
COJICP)KUTCS  CIIeIMANIbHAs  TJlaBa, IIOCBSIICHHAs  BOMPOCaM
OXpaHbI IMMacTOWII, MOJ KOTOPOH MMOHMMAETCs CHCTEMa IPaBOBBIX,
OpPTaHM3AIMOHHBIX, JKOHOMHYECKUX M JAPYTUX MEPONPHUSTHH,
HANPaBJICHHBIX HAa IIeJIEBOE, palMOHAILHOE HCIOJIb30BaHUE,
BOCTIPOM3BOJICTBO M BOCCTaHOBJICHHWE macTOumI. [laHHas cucrema
o0ecrnieunBaeTcs IMyTeM: YCTAaHOBIICHUS TIPAaBUJI, HOPM U HOPMATHBOB
WCTIOJIh30BAHMSI, BOCIPOHM3BOJICTBA W BOCCTAHOBIICHHUS TACTOMIIL;
YCTaHOBJIGHWSI OTPAaHWYCHWH W 3alpeToB Ha HCIOJIb30BaHUE
nacTOWNI, TMPEAYNpPeX JACHUS W  MPEeCceYeHHs  CaMOBOJIBHOTO
MOJIb30BaHMS NMAcTOUIIaMHU, TOTPABbl PACTHTEIBHOCTH;, TIPOBEICHUS
WHBEHTAPU3AIMU TACTOWII; OCYIIECTBICHUS Te000TaHUYECKOTO
oOciemoBaHMs ~ MAcTOWIN; BEJACHHS MOHUTOPHHTA  TAaCTOMII
OCYIIECTBJICHHUS KOHTPOJIS 3a HMCIIOJIb30BAaHUEM, BOCIIPOU3BOJICTBOM
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W BOCCTaHOBJIeHMeM mnactOuml. [lomaraem, uro crnemyer B
Ka3aXxCTAaHCKOM 3aKOHOJATENIbCTBE B3ATh Ha BOOPYKECHHUE JIaHHBIC
nonoxenust. [Ipobnemsl aerpaganuu nactoui B Kazaxcrane octpo
CTOSIT Ha ITOBECTKE AHA. B 3TOH CBs3U TpeOyeTcs: KOMILIEKC OXPaHHbIX
MEPONPHUITUI IO BOCCTAHOBJICHUIO U BOCTIPOU3BOJICTBY MACTOUIIHBIX
pecypcoB Kaszaxcrana. Tak, B cooTrBercTBHE cO CT. 22 3akoHa PY
«O mactOumax» JaeT pa3BEepHYTOEC IOHHUMAaHHE MEPOIPUATHH,
HampaBJICHHBIX Ha BOCIPOM3BOJCTBO M BOCCTAHOBJICHHME MacTOMILI,
npeaycMaTpuBas HMX  WHBEHTApU3alMI0 M Ie00O0TaHHYECcKOoe
oOcnenoBanue. [lanHas craThst paclIM(POBBIBAECT COAEPIKAHHE
MEpONPHUIATUI 10 BOCIPOM3BOJACTBY Nactoum. OHM 3aKIIOYarOTCA
B COACHCTBMM  €CTCCTBCHHBIM  IpolLeccaM  IOJACPKaHMS
IJIOIOPOUSI TOYBBI, KOJIMUECTBEHHOTO M KAUECTBEHHOT'O COCTOSHHS
pacTUTENbHOTO MoKpoBa nactoOuml. CyIIHOCTh BOCCTAHOBHTENBHBIX
MEpONPHUATUH Ha NACTOMIIAX MPOU3BOIATCS ITyTEM NPUMEHCHHS
[oceBa ONPE/ICICHHBIX BUAOB pacTeHU. [Ipy 3TOM Ha ecTeCTBEHHBIX
MacTOMIIax 3ampeniaeTcs MoceB YyKEPOJAHBIX BUAOB pacTeHui [10].

Amnanus 3akoHozaTenbcTBa Kazaxcrana u Y30ekucrana B o0nactu
WCTIOJIb30BaHMs MACTOMII [TOKA3aJl, YTO OHU HAXOAUTCSI B COCTOSHUH
pa3BuTHs, HAOMIONAIOTCS OOIIMEe 3aKOHOMEPHOCTH B IPaBOBOM
peryaMpoBaHUM OTHOLICHUH, CKIIQABIBAIOIIUXCS B 3TOU cdepe. B To
KE BPEMSI UMEIOTCS NMPOrPECCUBHBIC PELICHUSI B 3aKOHOAATENILCTBE
VY30ekucrana, HalpaBIeHHbIC HA BOCCTAHOBJICHUE U BOCIIPON3BO/ICTBO
NacTOMIIHBIX pecypcoB. PexoMeHayeTrcsi B 3aKOHOAATENILCTBE
Kazaxcrana naHHbIE TIOJIOKEHUS B35Th HA BOOPYKEHUE U MOCBATHUTD
OTACTBbHYIO IJIaBy BOIIpocaM OXpaHbl mactOuml. Bmecre ¢ tem, B
3aKOHOAATEJILCTBE HAIIMX CTPAH CIIEAYET JeTalu3UpOBaTh MPaBOBOH
PEKUM HCIIOJIB30BAHUS MACTOMI HAa TEPPUTOPHU 3E€MENb JIECHOTO
n BOIHOTO (OHIA, 0CO00 OXpaHSIEMBbIX HPUPOIHBIX TEPPUTOPHUIL.
OCOOEHHOCTH CEpPBUTYTHOI'O HCIIOIL30BAHUS JAaHHBIX KaTETOPHH
3eMelb HE B IIOJHOH Mepe YperyJdpoBaHbl JEHCTBYIOLIMM
3aKOHOAATEJILCTBOM. B 3Tol cBsi3u, mpemnaraercsi BBEICHHE B
3eMeJIbHOE 3aKOHO/ATEeNbCTBO CIIELHUAIBHOM CTaTbU MO Ha3BaHUEM
«[TacTOnIIHBIN cepBUTYT». B Hell HEOOXOAUMO MPEyCMOTPETH Tpe-
OoBaHus, HANpaBJICHHbIC HA COXpaHEHHUE OMOPa3HOOOpa3usi 3eMelb
JIECHOTO ¥ BOAHOTO (JOH/IA, HACETICHHBIX MYHKTOB M 0C000 OXpaHsie-
MBIX [IPUPOAHBIX TEPPUTOPHI NP BBIIIACE CKOTA.
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K.K. Ilaiimepoenosa
/b, Capcenbaes

AKTyaJIbHbIe aCTIeKThl (yHKIMOHMPOBAHUS HHCTUTYTA
Cy1e0HOT0 KOHTPOJISI HA COBPEeMEHHOM dTarne pe)opMIUpPOBaAHUSA
cyae0HO-NIPABOBOI CHCTEMbI

Pa3BuTHe 1 GyHKIMOHUPOBAHNE HHCTUTYTA CYACOHOTO KOHTPOJIS
B PecniyOnuke Kazaxcran siBisieTcst akTyabHBIM aCIIEKTOM CyAe0HO-
npaBoBOi pedopMmel. Ha cTpanniiax npaBoBoii JOKTPUHBI CyACeOHBIH
KOHTpOJIb 00CyXJaeTcss Kak ofHa M3 (YHKUMI cylqeOHOH BiacTw,
LeNbI0 KOTOPOH SBJSIETCA HE TOJBKO YKpPEIJIEHHE IMPOlecCyalbHbIX
rapantuil coONroIeHus MpaB U CBOOOJ yYaCTHHUKOB Ipolecca, HO H
YCTaHOBJIEHWE KOHCTUTYIIMOHHOHN 3akoHHOCTH. Ha naHHBI MOMEHT
MpEICTaBICHUE O TOM, YTO CyneOHas BIIACTH BBIMOJIHSET TOJBKO
(GYHKUMIO TpaBoOCyAus, KapIuHaJIbHO TpaHcopmuposanock. Cyn
KaK CaMOCTOATENbHBII OpraH TOCyJapCTBEHHOW BIACTH MOMHMO
OCHOBHBIX (DYHKIMH HajgeneH Takke M (QyHKOUEH cynebHoro
KoHTposst. OcoOblii MHTEpec naHHas (GyHKIHMA CyAeOHOH BIacTH
BBI3BIBACT B IUIAHE €€ PACIIMPEHUs] B JOCYACOHOM MPOU3BOJACTBE,
TaK Kak Cy[, BBIIOJHISI 3Ty (YHKLHWIO, MOXET BIIMSTH Ha YPOBEHb
3aKOHHOCTHU B CTpaHe.

B oroli cBs3m mpoBomuMmas B pecnyOiimke — cynaeOHas
pedopma moTpeboBanma MEpecMOTpa TPAIWIMOHHOTO  B3IJIAa
Ha B3aUMOOTHOIIEHHUS OPraHOB CIIEACTBMS, TPOKYpaTypsl H
cyna. CyliecTBeHHOH KOPPEKTUPOBKE B MEPBYIO oOdepeab ObLIO
MOJBEPrHYTO MPUBBIYHOE IOHMMaHHWe (yHKIMHA MpoKypopa B
CTausIX YTOJOBHOTO Tpouecca. PazButue cyneOHOro KOHTPOJI,
MIpEKe BCEro, MPOIUKTOBAHO CTPEMIIEHHEM 3aKOHO1ATENsI TIOBBICUTh
3¢ PEKTUBHOCTh paccieJOBaHMsI YTOJOBHBIX JIeJI, MOJHITH YPOBEHb
3alIUTHI TIPaB TpaXkaaH B cepe YroJIoBHOTO mpolecca, 00eceynThb
CJIEJIOBATENIO ONTHUMAJbHBIE YCIOBMS Ul BBINOJHEHHS TJIABHBIX
(GYHKUMI — TPeOTBPALLCHHUS U PACCIICOBAHUS IPECTYIIICHNH.

M. KoramoB oTMeuaer, 4YTO CyACOHBIM KOHTPOIb JJIS
OTEYECTBEHHOI'0 YTOJIOBHOT'O Ipolecca — SIBIIEHUE OTHIOIb HE HOBOE
U €ro Henlb3sl pacCMaTpUBATh B KauyeCTBE MPOSIBICHHS HEJOBEPHUS K
opraHam npokyparypsl. JloctarouHo ykaszate Ha ¢axTsl [1, c. 65].

B COOTBETCTBUHU c YTOJIOBHO-TTPOLIECCYATbHBIM
3akoHoaTenbeTBOM PCOCP 1922-1923 ronoB, KOTOpOe MPUMEHSIIOCH
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B Kazaxcrane no npunsarus YIIK KazCCP 1959 roaa, cnenoBatenu,
JI0 OTPENICIICHHOTO BPEMEHH, COCTOSUIM NPH CYAax M YUPEKICHUAX
IOCTHIINH, TIOATOMY MHOTHE BOTIIPOCHI pacciie/I0BaHuUs BXOAMIN B 30HY
cyneonoro xkoutpois. YIIK 1959 rona (crer. 214, 242, 281 u T. 1.)
u pevictyromunii YIIK Pecyonmku Kazaxcran coxpaHiIu HHCTUTYT
BO3BPAIICHUS YTOJIOBHBIX A VIS IOTIOJIHUTEIBHOTO PACCIICOBaHUS
U3 CyAE€OHbBIX CTAIHMH.

HoBeiii  yromoBHO-TIpollecCyanbHbIil  Kojekc PecnyOnmku
Kazaxcran CyIIeCTBEHHO pacIIMpWil BO3MOXKHOCTH CyJIeOHOTro
KOHTPOJIS Ha JJOCYJeOHBIX CTaUsIX YTOJIOBHOI'O IpoIecca.

OTcro1a MOKHO CZIeNaTh CIICAYIOMINH BEIBOA: CY1€OHBIN KOHTPOJIb
B CYJONPOM3BOACTBE €CTh, U BOIPOC COCTOUT B TOM, HACKOJBKO OH
COOTBETCTBYET HOTPEOHOCTSAM JOCYIeOHOr0 CyAONPOU3BOICTBA,
HYXXZAeTCs JIM OH B PaCIIMPEHHH WM €ro HEOOXOIUMO YTOUHHUTD.
HUrak, B coorBerctBuu ¢ Konuenmueil mnpaBoBOM MOJIUTUKHU
PecnyOmuku Kazaxcran, mepcrieKTUBBI Pa3BUTHS CYA€OHOM CHCTEMBI
CBSI3aHBI, B TOM YHCJIE, C BO3MOXKHOCTBIO MO3TAIHOTO PACIIMPEHHUS
OpeaesoB CyAeOHOro KOHTPOJIE B JOCYACOHOM IPOM3BOJICTBE.
Wntepecna nozunus E. Kannckapos, KoTopast aklIleHTUPYET BHUMaHHUE
Ha TOM, YTO CYILIECTBYET HECKOJbKO ()OpM CyIAeOHOrO KOHTPOJI,
9TO cBs3aHO ¢ auddepeHUManUeld Lead, NpeaMeTa U IPeIesioB
NPOBEPOYHOI MPOLETYPBl, U B TO K€ BpeMsl — €AMHCTBOM 3a/lauu
CyaeOHOro KOHTpOJS, T. €. 3((GEKTUBHOIO M MOJIHOTO Pa3pelieHus
MOCTaBJIEHHOTO Ha KOHTPOJb Bompoca [2, ¢. 36]. C yueroM aHanm3a
BO3MOKHBIX KJIACCH(DMKALMI BUJOB CyA€OHOTO KOHTPOJIS, peasara-
€MBIX K M3YYCHHIO B IOPUANYECKOI IUTEparype, B YCIOBHUIX HAIIero
3aKOHOZATENIbCTBA MOKHO PACCMOTPETh CIIEAYIOIINN BapUaHT BUIOB
1 GopM cyneOHOTO KOHTPOJISI B 3aBUCIMOCTH OT TaKuX (PaKTOPOB:

— XPOHOJIOTHA KOHTPOJIA: 3a NpeaABaApUTCIbHBIM
paccicgoBaHUCM; 34 PE3yJIbTATOM OKOHYCHHOTO MPEABAPUTCIBHOTO
pacciaca0BaHUA;

— 3a/1a4a KOHTPOJISA: PEBU3UOHHBINA, IPAaBOBOCCTAHOBHUTEIHHBIN;

— (dopma mpeameTa KOHTPOIIS: 32 JEHUCTBUSMU, 32 PEIICHUSIMH,

— BHJ TIpeAMeTa KOHTPOJS: 3a apecToM, IPOJUICHHEM CpOKa
COJIEp)KaHUs TIOJ CTpaKel, OTKa30M B BO30YKICHHH yTOJOBHOTO
JieNia, MPOJUICHHEM CpOKa TPEBApUTEIBHOTO CIEICTBUS IO eIy,
MIPUOCTAHOBJICHUEM TIPOU3BOJICTBA TI0 eIy,

— HaJOXEHWEeM apecTa Ha HWMYIIECTBO, MpEeKpameHueM
MIPOU3BOJCTBA 10 Aeny U T. A. [3, ¢. 39].
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Bonpocs! pacmmpenus cyfeOHOTO KOHTPOJS W YCTaHOBJICHHS
CyneOHOTO Haa30pa 3a TPEABAPUTENHLHBIM  PacCieJOBaHUEM
HEKOTOPBIMU YYEHBIMH CBS3BIBAIOTCS C peajm3alueld MPUHIUITA
COCTSI3aTENbHOCTU B YTOJOBHOM CYAOINPOU3BOJACTBE. 3apOKICHUE
JTAHHOTO YTOJIOBHO-TIPOIIECCYaTbHOTO WHCTUTYTA B Pa3HBIX CTpaHaX
npousouwio noj Bozaeiicrauem omnbita CLIA, rae jaHHBIM MEXaHU3M
OCYIIECTBJICHUS MMPABOCYAHS 1O YTOJOBHBIM JIeIlaM UMEHYETCs Kak
«CJIeNKa O PU3HAHUY BHHEDY.

Uro kacaeTrcst HETOCPEACTBEHHO CyIe0HOTO KOHTPOJIS Ha CTaTUI
MIPeIBAPUTEIHLHOTO PacCeIOBaHMs, B JINTEPATYPE U B FOPUIUUECKON
MPAaKTHKE BBIACISAIOTCS TPU BUAA JTAaHHOTO KOHTpois. KoHTpoib
3a TMPUMEHEHHEM 3aJIepXKaHus 110 TOJO3PEHUI0 B COBEPIICHUU
MIPECTYTUICHUS, 32 3aKIIOYCHUEM TI07] CTPaXy U COJICPIKaHUEM II0]T
CTpaKEeH.

Opnako, mo cmpaBeaiuBoMy 3amedanuro T. Temupanuena,
oOpallieHre K TIOJIOKCHUSM HWHBIX MEXKAYHAPOJHBIX MPAaBOBBIX
JOKYMEHTOB TIO STOMY BONPOCY IIOKa3bIBaeT, YTO B MHpPE HET
€IMHON TEOpHU O CAHKIMOHWPOBAHUM apecTa, KaK W HET €IMHBIX
MEKIYHApPOIHBIX CTaHIapToB [4, c. 60].

Wnen cBOOOAHOTO pa3BUTHS JUYHOCTH W YEIOBEUECKOTO
o0111ecTBa OBUIM HACTOJLKO OYEBHUAHBIMH M BaXKHBIMHM LIEHHOCTSIMH
s mpodeccopa, yaennoro 0. I'. bacuna. B coBerckuii nepuon B
YCIIOBUSIX KECTKOTO TOCYJAAPCTBEHHOTO KOHTPOJS U PETYIUPOBAHHS
SKOHOMHUKH, OTPAHHYECHHSI CBOOOJBI BBIPAKEHUS COOCTBEHHBIX
MBICIICH, MHOTHE TPaJWIMOHHBIE TIPAaBOBBIE HHCTUTYTHI HE
pEerIaMeHTHPOBAJINCH 3aKOHOIATEIhCTBOM, a €CJIH B KaKOW-TO Mepe
1 OTpa)kaJiCh B HOPMax 3aKOHA, TO HE MOTJIM OBITh peaTn30BaHbI Ha
MIPaKTHKE B IMOJHOM o0beMe [5, ¢. 35].

KonTpons 3a orpaHndeHneM KOHCTUTYIIMOHHBIX MPaB IPaXKIaH:
MpaBa Ha TalHY MEPENnuCcKH, Tene(OHHBIX IMePErOBOPOB, MOYTOBBIX,
TeserpadHBIX ¥ HHBIX COOOIICHNH, Ha HETIPUKOCHOBEHHOCTD KU
U TIp.

[Tpu 3TOM HE0OXOAMMO 0OECTIeYnTh PadOTy EAMHOTO, IIEIEHOTO
MEXaHW3Ma C MOMEHTa OOHAapyXeHHsS TPU3HAKOB IPECTYITHOTO
JIesTHYSI B IEHCTBHUSX TOTO WMJIM WHOTO JIMIA, KOTOpasi HarpaBjieHa Ha
BBHITIOJTHEHHE 3a/1ad YTOJIOBHOTO Ipollecca, 3akperuieHHbIX B YIIK
PK, — OpIcTpO€ 1 MOJIHOE pacCKPBITHE MPECTYIUICHUH, H300IHYSHHE U
MIPHUBIICYCHNE K YTOJOBHOW OTBETCTBEHHOCTH JIHII, X COBEPIITUBIINX,
CIpaBeNTNBOE CYIe0HOE pa30MPaTeLCTBO U ITPABIIILHOE IPUMEHEHHE
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YTOJIOBHOTO 3aKkoHa. [Ipyn 3TOM ycTaHOBIEHHBIH 3aKOHOM MOPSIOK
MPOU3BOJICTBA TI0 YTOJIOBHBIM JieJaM TIOJ] CyIeOHBIM KOHTpPOJIEM
JIOJDKEH O0ECTIeUMBaTh 3alIUTy OT HEOOOCHOBAHHOTO OOBHHEHUS H
OCY)KJIEHUSI, OT HE3aKOHHOTO OTPaHWYCHHS NPaB M CBOOO]I YeIOBEKa
U TpakJaHWHA HauWHas CO CTAaauM BO30YKIEHUS yroJlIOBHOTO Jeia
[6,c. 15].

OpHako HEOOXOMUMO WMETh B BHAY, 4YTO OCOOCHHOCTH
MIPOKYPOPCKOTO HA/I30pa OMPEIEIIIOTCS, TIPEXkKIE BCEro, Iy OTHIHBIM
WHTEpECOM, T. €. HWHTepecaMHu TrocylapcTBa. B oriamume ot
MPOKYPOPCKOTO  HA/I30pa, HOCAMIETO XapaKTep OINepaTHBHOIO
KOHTPOIIS, TIOCKOJIBKY IPOKYypaTypa MOJACPKUBACT B Cy/€ JIHIIb
MHEHHE CIIEJICTBEHHBIX OPraHOB IO KaXKJIOMY KOHKPETHOMY eIy,
COTJIAIIASICh MOJHOCTHIO MO0 YaCTHYHO WM HE COIJIAIIasiCh C HUM,
BBICIINH — CyZIeOHBIN KOHTPOIb B YTOJIOBHOM ITPOIECCE OTIPEACIIALSTCS,
B TIEPBYIO OYepe]lb, HHTEPECAMH 3allUThl KOHCTUTYIIMOHHBIX MPaB U
CcBOOO/ITpaXk/1aH, He CBS3aH BEJOMCTBEHHBIMU MHTEPECAMU. Y CTICTITHOE
BBITIOJTHEHHUE 3a]1a4 YTOJIIOBHOTO CYyIOTPOU3BOJICTBA BO3MOXKHO JIUIIh
B YCJIOBHAX TapMOHHYHOTO COYETaHHS MPOKYPOPCKOTO HaI30pa
3a JeATENFHOCTHI0 OPTaHOB MPEABAPUTEIBHOTO pacCleOBaHUs, C
pacmpeHreM MOJHOMOYNN CyJeOHOTO KOHTPOJIs, HEOOXOIMMOCTh
KOTOPOT'O JMKTYETCS 3aJI0°KeHHOM B KOHCTHTYIIMH 1IENTBIO TOCTPOCHUS
JIEMOKPATHIECKOT0, ICTUHHO TIPaBOBOTO rOCY/1apCTBa.

B Konnenmuu mnpaBoodi monmutuku Pecmyonmukn Kazaxcran
YKa3aHO, 4TO ITePCIIeKTHBA Pa3BUTHS CyIeOHOM cucTembl B Kasaxcrane
CBsI3aHA C MOATAITHBIM PACIIUPEHUEM TIPEAEIIOB CyIe0HOT0 KOHTPOIIS
B JIOCY/IeOHOM TIPOHM3BOJICTBE.

Cnenyer ykaszaTh, YTO HPEICTOSIIEE PACUIMPEHUE MPEAENIOB
CyJIeOHOTO KOHTPOJS B JIOCYJEOHOM IPOU3BOJCTBE HEOOXOIUMO
OpHUEHTHPOBATh Ha O00s3aTENLHOE IMOJyYeHHE pa3pelieHus cyaa
NpH  TIPOBEJCHWU  CJCICTBEHHBIX JCWCTBUH, 3aTparuBarolInX
KOHCTHTYIIHOHHBIE TPaBa v CBOOO Ik TpakiaH. [Ipr 3TOM B yromoBHOM
nporecce Pecnyonuku Kaszaxcran mpu mpoOBeCHHUU CIIEICTBEHHBIX
JEHCTBHUI CYIIECTBEHHOMY OTPaHWYCHHIO TIOABEPrarOTCS TaKHe
KOHCTHTYIIMOHHBIE IIpaBa TPaXkJIaH, KaK HEMPUKOCHOBEHHOCTh
YACTHOM JKM3HU, JIMYHOM W CEMEHHOM TaWHBI — TaWHBI JIMIHBIX
BKIIQZIOB W COEPEeKEHUH, MepenucKy, Tene(GOHHBIX IeperOBOPOB,
MOYTOBBIX, TeNerpadHbIX W WHBIX COOOIICHHIA. YCTaHOBJICHHE
HETIOCPEJICTBEHHOTO CyIe0HOT0 KOHTPOJIIS 32 BCEMH CIIEICTBEHHBIMU
JNEHCTBUSIMH, OTPaHWYHMBAIOIIMMH KOHCTUTYIIMOHHBIE TIpaBa W
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cBOOOIbI TpaKAaH, HO3BOJIUT HA HAYAJIbHOM CTaK BOCCTAaHABIUBATD
HapyLIeHHbIE IPaBa, aTakKe Oy 1eT CHOCOOCTBOBATH IPEAYIPEKACHHUIO
TaKoro Hapyuenus [7, c. 48].

CyneOHbIli KOHTPOIIb HAa JIAHHOW CTaJHWH IPEJICTABIAET COOOM
COBOKYITHOCTb ~ NPEIYCMOTPEHHBIX  YTOJOBHO-IPOLECCYATbHBIM
3aKOHOM CPE/CTB, HAIIPABJICHHBIX Ha peaTU3alMi0 KOHCTUTYLIHOHHBIX
¢GyHKUMI cyneOHOM BiacTH, NMPU3BAHHBIX B KOHEYHOM HTOre K
HEJIONMYIECHUIO HE3aKOHHOT0, HEOOOCHOBAHHOTO OIpPAaHMYCHHUS MPaB
JUYHOCTH B YTOJIOBHOM IIpOLiecCce, K €€ BOCCTAHOBICHHUIO B 3THX
npaBax JMO00 BO3MOXKHOW MX KOMIICHCAILIMH CPEACTBAMHU IPaBa.

CyneOHbIi  KOHTPOJIb B YIFOJOBHOM  CYAONPOM3BOACTBE
NpEACTaBIsAeT COOOH BaXHYI KOHCTUTYLHOHHYIO  (DYHKIHIO
peanu3anyy MOJHOMOYHMH OPraHoB CyAE€OHOH BIAacTH; BECOMYIO
MPOLECCYalNbHYI0  T[apaHTUI0  JUYHOCTH W NPaBOCYIUs B
YTOJIOBHOM Iponecce; 3(dekTuBHOE CpeACTBO AOCTHKEHUS LEIH
YTOJIOBHOT'O CYJIOTIPOM3BOJICTBA U PELICHUS €0 HEMOCPEICTBEHHBIX
MPOLECCYaNbHBIX 3a7ad; CaMOCTOSTEIbHBI HMHCTHTYT YTOJIOBHO-
MPOLIECCYaNbHOro MpaBa; 0co0yio (GopMy HesTEeNbHOCTH CyAa MO
Pa3peIICHUIO CPEACTBAMH NPABOCYIHsI COLMAIBHO-IIPABOBOIO CIIOPa
(xoH(]IUKTA) CTOPOH TO CYMIECTBY 3asBICHHBIX TpeOoBaHWU [8, c.
46].

ITogBoas utory, ciieayeT KOHCTaTUPOBATh, UTO 0e3 AajJbHEHIIEro
MO3TAHOTO  pacIiupeHuss (QYHKUUM CyJeOHOro KOHTpOJs B
nocyneOHOM IPOM3BOACTBE HE OyAyT B MOJHON Mepe cOoOI0naThes
(dbyHIaMeHTaIbHbIC KOHCTUTYLIMOHHbIEC IPAaBa U CBOOO B! TIMYHOCTH.

CyneOHbII  KOHTpPOJNb  SIBJSIETCSL  Ba)KHOM — rapaHTHeH
coOMmofeHnsT MpaB M CBOOOA 4eElOBEKAa W TIpakJaHWHA B
YTOJIOBHOM  CYAONPOM3BOACTBE U  CHOCOOCTBYET  IIOJIHOMY
BCECTOPOHHEMY PACKPBITHIO MPECTYIUICHUH Hapsly ¢ COOMOACHUEM
KOHCTUTYLIMOHHBIX NpaB W cBoOox nuuHocTH. [losToMy cyn kak
HUKaKOW JIpyroil opraH 3aMHTEPECOBaH B YCTPAaHCHWH HapyLICHUH,
JOMYLICHHBIX Ha J0CYAeOHOM NPOM3BOACTBE, TaK KaK (yHAaMEHTOM
CyIeOHOH AESITEIBHOCTH 110 YTOJIOBHOMY JICITY SIBJISIFOTCS] 3aKOHHOCTD
1 000CHOBaHHOCTb.

To ecTb 3a10roM peaJbHON 3aLIMTHl KOHCTHTYLMOHHBIX IpaB
1 cBOOOJ 4YeNoBEeKa U TPaKAaHUHA BBICTYNACT CyIEOHBIH KOHTPOJb
OpPTraHOB YrOJOBHOI'O TpeciieoBaHMs 0e3 IocArarenbcTBa Ha
MPOLECCYaTbHYI0 CAMOCTOSATEILHOCTD JAHHBIX OPTaHOB.
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b.C. Paxmemynuna
E.H. Mvip3axanos

Hcropus, npaBa, 3KOHOMHKA: HCTOYHHK HCCICTOBAHUS
NMpeANpPHHUMATETbCTBA B AKMOJIMHCKON 00/1acTH
U ee TOProBble CBA3M ¢ TypKecTaHCKHM KpaeM

VYuenslit ¢ 001b1IONH OYKBBI, TOKTOp ropuandeckux Hayk HO.I.
Bacun 0co0eHHO aKTHBHO y4acTBOBal B 3aKOHONPOEKTHOW padoTe,
KOTOpast BBIBOJINJIA €T0 Ha PEIIEHUE OCTPHIX TEOPETUUECKUX 3a/ad.

WNHocTpanHbIe MTHBECTUIINH, HEJPOTIOIb30BaHHUE, HAIIMOHAIBHBIE
KOMITAaHUHHT.J.—BCETPEOOBATIO HOBBIX TCOPETHUECKUX UITPAKTUIECKUX
noaxofoB. OH mucal 0 BUHE Kak YCIOBUM OTBETCTBEHHOCTH,
OTpeneNiecHuH pa3Mepa YOBITKOB, 3allUTE WHTEPECOB KpEIUTOpa
NPU  YHUBEPCAIBHOM  TPAaBONPEEMCTBE,  COBEPIIECHCTBOBAHUU
3aKOHOJATENbCTBA O  LEHHBIX  OyMarax,  KOMMEPYECKHX
KOPIIOPAaTUBHBIX OTHOIIEHHSAX, OCHOBAaHUSIX BO3HUKHOBEHHS IpaBa
3eMJIETIONB30BaHUsl M HEJIPOMOJIb30BaHUs,  KOHLENTYaJIbHBIX
m3MeHeHusix 'K,  rpaxmaHCko-mpaBOBOH  OTBETCTBEHHOCTH
rocyJapcTBa, MOHSATHUM IpaBa COOCTBEHHOCTH, TMOHATHH OOBEKTa
TPaXXIaHCKOTO TMpaBa, MPEANPUHUMATENbCTBA, TOCYAAPCTBEHHBIX
rapaHTusiX  CTaOWJIBHOCTH  TPaKIAHCKOTO  3aKOHOJATEIbCTBA.
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Tak, npenpUHIMATENILCTBA KaK 0TPacib HAYKH CBOUMH KOPHIMH
YXOIUT BIIyOb, Korza B crpaHax 3amagHoil Espomer u CHIA
CTaju IyOnMKoBaTbesi Onorpaduu M3BECTHBIX U MHPEYCHEBAIOLINX
npeanpuauMmarenaeid. OOBEKTOM  HCCIICAOBaHMS B HHUX  ObLI
LIIMPOKUH KPYT MpoOjieM, BOHUKABIIMX B CBSI3M HEOOXOJUMOCTBHIO
OCYIIECTBJICHUSI UMIIEPCKOH TONUTHUKH 3KOHOMHYECKOTO OCBOCHHMS
Typkecranckoro kpas u AkmoiuHCKoW obmactu. [Ipexne Bcero,
9TH TPYAbl OTPA3UIM KOHKPETHBIC BONPOCHI XO3IHCTBEHHOU XHU3HH
1 MPOHMKABIIMX B HUX 3JIEMEHTOB KAUTATUCTHYECKUX OTHOLICHUH.
BosibIIMHCTBO 3THX HCCIEIOBAaHUI OCHOBBIBAJIOCH HA Mapaagurme
HUMIIEPCKOTO MHUPOBO33PEHHS M aroJIOTETHKE LAPCKON MOIUTHKH.
Onnako coOpaHHBIH B HUX (DaKTOJIOTHUECKUH MaTepual sBISETCS
CYILECTBEHHBIM JIOTIOJTHEHUEM K apXUBHBIM MaTepHaiaM U M03BOJISIET
MEPENpPOBEPSITH COACPIKAIINECS B HUX CBEJICHHUSI.

Bce nayunoe tBopuectso FO.I'. bacuna Ob1s10 0TBETOM Ha BBI30BBI
BpeMeHH. BHauase Takue BBI30OBBI Opocaysia COLMANTUCTHYECKas
cUCTeMa, MCTOPUYECKH aOCOJIOTHO HOBBIM (PEHOMEH, KOTOPBIH
TpeOOoBa MO3HAHUS COBEPIIEHHO HEM3BEJaHHbIX o0sacTell. OTo OblI
Oecnpele/ICHTHBI IOJMIOH Ul MCIBITAHHUS COBEPIIEHHO HOBBIX
MBICJICH, IPUYEM TAKUX, KOTOPBIC OKA3aJIUCh HIPUTOIHBIMHU HE TOJIBKO
JUIL TOTO BpPEMEHM, HO W A HoBeimeidl ucropun. Teopum mpasa
ele MPEeACTOMT OLEHHUTh 3HAYCHHE HAay4YHBIX HAXOJOK, CIACJIAaHHBIX
B ATOT NEpUOJ. 3aTeM BO3HHMKJIA HOBas (hopMmauus, He MOITy4HBLIAs
ellle CBOEr0 HAYYHOIO ONPEACICHHUS: BO3HHMK PBIHOK, HO 3TO HE
KallUTaJIU3M, COXPAHWINCh KOMaHIHBIE METOIbl DPEryJIHpOBaHMS
HKOHOMMKH, HO 3TO He counanusM. Y nuBuiancTam, B 4uciie KOTOPBIX
obu1 1O.I'. BacuH, BHOBb MPHIIUIOCH UCKATh OTBETHI HA HEU3BECTHBIC
ucropuu Borpocsl [1, c. 39].

HecmoTpss Ha ~ mormMaTtMdeckue  YCTAHOBKHM — COBETCKOM
HUCTOPUYECKOM HAayKH, B paMKax 3KOHOMHYECKOW HCTOPHH
MPOMCXOAMI IPOLECC HAKOIUICHUA (aKTHYECKOro MaTepuaa.
OTteuecTBEHHBIE HCTOPUKH U MPABOBE/BI aKTHBHO M3y4alld IPOIECC
KiaccoOpa3oBaHus OypKya3uH, €€ OOIIECTBEHHO-TIONIUTHYECKYIO
JESITEIbHOCTD, & TAK)KE Pa3IMYHbIC OTPACIH IPOU3BOJCTBA K HCTOPHIO
KpPEeIUTHO-0aHKOBCKOM cuctembl. OIHAKO, 3Ta TOJOXKUTEIbHAS
MPaKkTUKa HE MOJy4Hja JIOrMYecKoro 3asepuieHus. Ha mepennuii
IUIaH BBIIIIA MCTOPHS COBETCKOro pabouero kiacca. B coserckoii
uctopuorpaduu HCTOPHUs IPEAIIPUHUMATEIBCTBA HE OblIa TPeIMETOM
CaMoCTOSITEIbHOro n3yueHHs. O THAKO T€ WJIM MHBIE ACTIEKTHIIPOOIEMBI
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MPeIPUHAMATEILCTBA BCE K€ IMOABEPralIUCh aHATN3Y U pa3paboTKe
B YBSI3KE C HW3YYEHHEM TMPOOJIEM TEHEe3WCa KaIHTaIHNCTUYECKIX
OTHOLICHUH, CTAHOBJICHMSI KAMUTATUCTUUYECKOrO YyKIaAa. OITOT
MIEPUOJT OTMEYEH IOSBICHUEM 0000MIAIONINX UCTOPHUOTPahUISCKIX
TPYZOB IO MTPOOIIEMaM COITUATEHO-9KOHOMHUYECKOT'O Pa3BUTHSL.

[IpexneBcero,cnenyerHa3BaThKanuTanbHbIA TPy 1L . JIstiienko
«Vcropus HAPOTHOTO XO3AHUCTBA», BTOPOH TOM KOTOPOTO ITOCBSIICH
SMoXe KamurtaiausMma [2, c. 45]. YBenuueHue nHTepeca K COLHalbHO-
SKOHOMHUYECKOW HCTOpHUM OOYCJIOBHJIO TOSBIEHHE psiga padoT mo
npobiieMaM HSKOHOMHUYECKOTO Pa3BUTHSA TNPEANPUHUMATEIHCTBA.
Oto pabotsl P.C. JluBmmHa «Pa3MerieHre MPOMBIIUIEHHOCTH B
nopepoitounoHHoi Poccumy» [3, c. 26], I'.A. [luxTtsapa «BHyTpeHHsIs
TOProBiIsl B 1OpeBoMOLMOHHON Poccum» [4, c. 57], [1.M. Anamnuena
«JInkBHAIMS YKOHOMHUYECKOTO HEPaBEHCTBA HAPOJIOB COBETCKOTO
BOCTOKA M COIMATMCTHYIECKOE pa3MeIIeHNe MPOMBIIIIIEHHOCTHY |3, C.
571, A.N. JIusmuit «MoHomnoauu B 3koHOMuKe Poccumny» [6, ¢. 79] u
IIp. 3HAYUTENbHBINA CErMEHT B UCCIEAOBAHUSX COBETCKUX HCTOPUKOB
cTalla 3aHUMaTh MpoOJieMa CTAHOBJICHUs OypiKya3uu Kak Kjacca B
nopedopmeHHoON Poccun. ToMy BOmpoCy OBUIH TOCBAIICHBI TPYIBI
B.A. Jlaepsruea [7, c. 47]. C pa3BuTHEM NpeAIpUHUMATEILCTBA
pOCCHICKHN KamuTal CcTal MPUHUMATh acCOIMUPOBAaHHBIC (POPMEI.
Wzydyennto »storo Obutm mocBsimeHbl pabotel JILE. boxanosa
«Toproseie noma B Poccuu B koHue XIX — nagane XX B.» [8, c. 98]
HanoroBoe 3akoHOIATENBCTBO SIBISETCS OMHUM M3 BaYKHBIX YCIIOBHM
CTaHOBJICHUS NPEANPUHUMATEIHCKON JlesTensHOCTH. MccnemoBanuio
3BOMIOINH (POpM HaJIOTOOOIOKEeHHS TTOCBsIIeHb! Tpynbl A. WM. Byxko-
Belkoro [9, c. 45], A.M. Conossesoii [10, c. 67] B tpynax 1. ®. I'un-
muHa [11, c. 54], A.I1. TTorpebunckoro [12, c. 64] maroTcst cCBeIeHUS O
(hMHAHCOBO-KPETUTHOM crcTeMe Iapckoit Poccnu m akoHOMHUYECKOH
NoJUTHKE camozaepxkaBusi. CaMOCTOSITENIbHBIM HAMIPaBICHUEM HKOHO-
MUYECKOW WCTOPHH CTAHOBUTCS W3yYCHHE PA3BUTHS PA3IHMYHBIX BU-
JIOB Koomnepauuu B gopesoitonuonHor Poccun. Tpyn A. I1. Kopenuna
MOCBSIIEH UCCIICIOBAHUIO CEIbCKOXO3SIUCTBEHHOrO KpeauTa [13, c.
32]. JlaHHBIN KoMneKc TUTEpaTypbl HACUUTHIBAET HE OAUH ACCSITOK
(hyHIaMEHTaNBHBIX HAYYHBIX TPYAOB. Bce 3TO MO3BOIMIIO COCTaBHUTH
o011iee mpeicTaBIeHUe O XO35MCTBEHHONW aKTUBHOCTH MPENITPHHAMA-
TenbeTBa. CIOBOM, B COBETCKOM MCTOpHOTpaduu BOMPEKH HeOaro-
MIPUATHBIM HCOIOTUYECKIM YCIIOBHSIM ObLlIa CO37[aHa CoHIHAs 0a3a
JUTS TIOCTIETYFOIIIETO M3yYEHUS HCTOPHH NPEANPUHIMATEIHCTBA.
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OpnHaKo NpH U3yYeHNH COLMATbHO-3KOHOMUYECKOH 1 00I11eCTBeH-
Ho-nioimTH4eckoi xu3HN Koiprezcrana u Kasaxcrana oOriecTBoBe /bl
KOCBEHHO 3aTparuBajy JCsITeIbHOCTh IPOMBIIIJICHHUKOB, TOPTOBLICB,
MpeANpUHUMATENIEH U PEMECIIEHHUKOB, KOTOPBIE B ONPEJICIICHHOM CTe-
MEHM OBUTH MPEAPUHUMATEISIMU.

C yCTaHOBJIEHHEM COBETCKOW BIACTH HCCIIEAOBAaHHEM COLMAIIb-
HO-3KOHOMHYECKOT'O pa3BUTHS Kpasi 3aHuMascs CeMuHapuii 5KOHOMU-
KM ¥ OpraHU3ally CeIbCKOro X03siicTBa mpu CpeaHeasnaTcKkoM rocy-
napctBeHHoM yHuBepcutere (CAI'Y). B 1920r. B Kazaxcrane Obuio
obpazoBaHo «OO0mecTBO U3yueHus «Kuprusckoro kpas», npeodpaso-
BaHHOe B 1925 . B «O0mecTBO u3ydenus Kazaxcranay», a B 1927r. B
Keipreizcrane 0b110 co31aHo «OOILIECTBO KPaeBEACHUS» U B CIEAYIO-
meM rogy «O0mecTBo n3yueHus: Kelpreizcrana». OTumMu JOOpOBOIIb-
HBIMH OOIIECTBAMH IIPOBEACHBI 3HAYMTENILHBIC PAOOTHI 10 cCOOpY H
0000IIEHNIO HCTOPUKO-3THOrpaduiIecKoro Marepuana.

[To 3aka3y Kuprusckoit HayYHONH KOMUCCHHU, BBIJAIOLIUMCS BOCTO-
koBeroM Poccnm, akanemukom B.B. Bapronbnom Oblta moarorosineHa
u B 1927 r. m3nana nepBas oboOmatomas padora «Kuprussel. Mcro-
PHUECKHI 04epK», TAe Ha JOCTOBEPHOM (pakTHUEeCKOM Oaze M3nokKeHa
HCTOPHSI KBIPTBI3CKOT0 HAPOJIA, B T.U. €TO TOPIOBBIC CBSI3HU C IPYTUMH
Hapoaamu [ 14, c. 84].

ITonoOHast ke paboTa 1Mo MCTOPUHU Ka3axCKOro Hapoja M3JaHa B
1935 r. mepBBIM Ka3axCKUM HalMOHaJIbHBIM HcTopukoMm C.J[. Acden-
IusipoBbIM [15, c. 47].

B coorBercTByrOmMX pasnesiax KHUTH PAacCMOTPEHBI BOIPOCHI
MpUCOeANHEeHNUs Kpas K Poccun, KoJoHMaIbHAS M 3eMeIbHAsI TOJUTH-
Ka [[apu3Ma, IPOHUKHOBEHUE 3JIEMEHTOB KallUTAIN3Ma B XO3HCTBEH-
HYIO KU3Hb KOUEBHUKOB, PA3BUTHE TOPTOBIIHU, a TAKXKE MOSIBJICHUE TIEP-
BBIX POMBILIJICHHBIX IPEINIPHUSTHI 110 00pabOTKE MECTHOTO ChIpbs. B
paoore I1. [Toropensckoro u B. barpakoBa « 9koHOMIKa KOYEBOTO aysa
Kupruszcranay [16, c. 38] nu3ydeHbl BOPOCH IPOHUKHOBEHUS HJIEMEH-
TOB KallMTaJIM3Ma B CEJIbCKOE XO3SICTBO U Pa3BUTHE TOBAPHO-ACHEXK-
HBIX OTHOILIEHUI B cpesie KOUeBHUKOB CeMHpeUbs, IPH 3TOM aBTOPHI
MIPEYBEJIMUMIIN YACTbHBIA BEC TOPIOBIIM B XO3s5ICTBE MECTHOIO Hace-
JICHUSI.

B uccaenoBanmsix A. [xamankapaera, K. JlxyHy1ieBa,
C. Unesacosa, E.b. bekmaxanosa. I1.I. I'any3o, b.C. CyneiimenoBa n
JPYTHX paccMOTPEHBI MpoOJIeMBbl Pa3BUTHs TOProBiIx B koHe XIX-
Hayasie XX BeKa B OPraHUYECKOM CBSI3H C IPYTUMH SKOHOMHUYECKUMHU
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(hakTopamu, B T.4. MPOHUKHOBEHHEM KaIUTAINCTHYECKUX OTHOIIIE-
HUI B arpapHOi CEKTOp U MOSBIICHUEM HOBBIX TIPOMEICIIOB. B paboTax
OTMEYAaeTCsl, UTO C Pa3BUTHEM TOBAPHO-IACHEKHBIX OTHOIICHUH pa3-
pYLIAINACh BEKOBBIE (PeoabHbIe YCTOU, MEHOBAasI TOPTOBIIA M CO3/1a-
BaJIMCh MIPEINOCHUIKH (POPMUPOBAHUS HAIIMOHAIEHOTO TOPTOBOTO Ka-
MUTAaJIa, a TAKXKE 3apOKIalIach TOProBas OypKyasusl.

Axkanemuk C.U. UbsicoB B CBOEM KAMUTAIBHOM TPYIE «3EMENb-
Hble oTHoIIeHUs B Kuprusuu B konue XIX-nauane XX BB.» [17, c. 38]
[TyOOKO MpOaHATH3UPOBAI (DOPMBI 3€MIICBIA/ICHUS M 3€MIICTIONb30-
BaHUS y KOYEBOTO, OCEIUIOTO M TIepeceIeHueCcKoro HaceneHus Keiproi-
3CTaHa, a TaK)Ke M3MEHEHUS B 3eMEJIbHBIX OTHOIICHHSIX B PE3yJIbTaTe
MPOHUKHOBEHHS KAITUTATUCTUYECKUX DIIEMEHTOB B arpapHOi CEKTOp
U B ONpECIICHHON CTEIEHU 3aTPOHYJ BOIPOCHI, Kacaroluecs mpe/-
MPUHUMATEILCKOM AESTENIbHOCTH POCCUUCKOM W 3apOoKIaroliuics
KHPTU3CKOH OypiKya3uH.

Kazaxckuii ucropuk E.b. bekmaxaHoB Takke OTMETHII, YTO B Ka-
3aXCKOM OOIIIECTBE TOSBUIINCH 0au, BTSHYThIE B TOPTOBO-KAITUTAIH-
CTHUYECKHE OTHOIICHHUS, U BKJIAJIIBABITNE CBOW KAIUTAT B TOPTOBITO
1 HaeMHbIN Tpya [18, c. 68].

Baxknoii cropoHoii sxoHOMUYeckoro ocBoenust Kazaxcrana siBisi-
JIOCh Pa3BUTHE TPAHCIIOPTA, MPEKIE BCETO CTPOUTEITHCTBO JKEIC3HBIX
Jopor. Vcropusi ene3HOIOPOKHOTO CTPOUTENHLCTBA TPEACTaBIeHa
B Tpyaax M. AcbutbexoBa [19, c. 65]. MccnenoBanust moka3aiu, 4To
CTPOUTENBCTBO JKEJIE3HBIX JOPOT SBHIIOCH TOTYKOM K Pa3pyIICHUIO
(heomanbHO-TIaTpUAPXATbHBIX OTHONIEHUH W BOBJIICUCHUIO Hacee-
HUS B TOBAPHOE W KAIIMTATUCTHYECKOE ITPOU3BOICTBO. B paborax mo
WCTOPHH CTPOUTEIHCTBA JKEIE3HBIX JOPOT NCIIOIH30BAHBI MTOJITOTOBH-
TEJbHBIE MaTepHallbl, TPEAIISCTBOBABIINE CTPOUTEILCTBY, MOKa3a-
Ha Oopr0a Pa3NUYHBIX TPYIIT MPEANPUHIUMATENCH W YHHOBHUKOB TIO
BOIPOCaM BBIOOpa MapHIPYTOB CTPOUTENHCTBA W (DMHAHCHPOBAHUS
npoekToB. Kparkuii 0030p HaydyHOW JHTEpaTyphl CBUICTEIHCTBYET,
YTO TPEANPUHUMATEIECTBO B CMEpEUNHCKON OOJIACTH, B TOM YHCIE
AKMOJNHMHCKOW O0JIaCTH HE SBISLIOCH OOBEKTOM CIEIHAIBHOTO H3Y-
YeHHsI, 0O MPH COBETCKOM CTPOE MPEANPHHUMATEIN paccMaTpuBa-
JUCh KaK TIPEeICTaBUTENEH IKCIUTyaTaTOPCKOro kiacca. HecmoTps Ha
9TO, YYCHBIMH COBETCKOTO BPEMEHHM HAKOILUICH 3HAYMTEIbHBIN IIACT
(hakTHYECKUX MaTepHAIIOB O TIPEAIPUHUMATEIHCTBE, KOTOPBIE TPeody-
FOT O0OBEKTUBHOTO M3YYCHUS 1 KPUTHUECKOTO OCMBICTICHHS C TTO3UITHHA
HOBOTO BpEMEHHU.
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A.A. Aburenoe

3nauenue Tpyaos npogeccopa bacuna 10.I'. 119 coBpeMeHHOT0
IOpPUIMYeCKOro 00pa3oBaHus

3HAYUMOCTh U aKTyaJIbHOCTb TPYJOB OJHOTO M3 OCHOBaTesel
Ka3aXCTaHCKOW IIKOJIBI TpakJaHCKOro IIpaBa, 3acily’KEHHOIO
nesitens Haykun PecrmyOnmkm KaszaxcraH, AOKTOpa HOpUANYECKHX
Hayk, npogeccopa IOpus ['puropseBuya bacuna i coBpeMEHHOTO
IOPUINYECKOTO 00pa30BaHUsl HU Yy KOTO HE BBI3BIBAET COMHEHHI.

Hay4Hblif IyTh MOKHO MPOCIEIHUTH 110 T€M MHOT'OYHCICHHBIM
paboTam, KOTOpBIE 32 CBOIO JOJTYIO HAYYHYIO M TEIAarorHYecKyro
XKU3Hb oarorosuna npodeccop KO.I'. bacuu: 3T0 pasnuuHbie KHUTH,
OpOLIIOpBI, CTAaThH, OKJIAJbl, BBICTYIUICHUS, TE3UCHI, pedeparsl,
KOMMEHTapuil K TpakIaHCKOMY 3aKOHOAATeNbCTBY, pabouue
MpOrpaMMbl MO KypcaMm TpaXIaHCKOTO M IKHJIHUIIHOTO TIpaBa,
peleH3uil K pa3IuuHbIM U3JIJaHUSAM U MHOTO€ JIPYyTOE.

C nepeuneM onyOJIMKOBaHHBIX TPYA0B npodeccopa FO.I'. Bacuna
CTYACHTBI, MATUCTPAHTBI, JOKTOPAHTHI U HAYYHbIE PAOOTHUKH MOTYT
03HAKOMHTHCS, B COOpHUKAX M OMOIMOrpadMuecKiX U3JaHHUsIX, B TOM
yHCclie TaKuX, Kak, Hanpumep, « Opwuii I'puropresud bacun HactaBHnk
— Yyensnit» (BeimymieH B 1993 rony) B KasHY um. ans-®@apabdu, kyaa
BKJIFOUEHBI ero myOnukanuu B nepuoa ¢ 1952 mo 1993 roxer [1].

B cepun «AnTOnorust ropunnueckoir Hayku» (2003 r.) ObLIO
nznana xkaura «bacun H0.I'. M30panHble TPyAbI MO TPaXKAaHCKOMY
paBy», KyJia BOIUIM €ro HanboJjiee 3HaYMMbIe paObOTHI IO YACTHOMY
mpaBy, onyonukoBaHHble B niepuog ¢ 1996 mo 2003 rogsl. Tam xe
MPUBEACH CIHUCOK Hay4yHbIX TpyaoB npodeccopa FO.I'. Bacuna,
oImyOJIMKOBaHHBIX B riepuof ¢ 1954 mo 2003 roxer [2].

B 2008 roxy FOpununueckoii pupmoii « Aequitasy Obliia BEITYICHA
kuura «bacuny. Ha crpannne 142 — 153 Taxke nepednciieHsl paboThl
bacuna FO.I'., uznannsie 3a nepuon ¢ 1956 mo 2004 roxst [3]. B
kaure «tOpuit ['puropseBuu bacun: Yuenslil, Yuutens, JINUHOCTEY,
n3nanHoi B 2013 rofy, Ha ctpanunax ¢ 491 no 506 takke npeacraBieH
nepevyeHb padoT y4eHOro, oy OarKoBaHHBIX ¢ 1957 mo 2004 roner [4].

Ecte u jgpyrue, B 4YacTHOCTH, DJEKTPOHHBIE U3JaHUA
Ooubimorpaduueckoro xapakrtepa, OmyOJMKoBaHHBIE B HTepHeTe
3a mocjegHue BpeMs. B 1enom, ydeHbIM OMyOJIMKOBaHO OKOJIO
«300 HayuHBIX, HAYYHO-TIOMYJISIPHBIX M METOJUYECKHX padoT Mo
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IPOXJAHCKOMY MpaBy, CEMEHHOMY TpaBy, XHWIMIIHOMY IIpaBy,
MEXIYHapOIHOMY  KOMMEpPYECKOMY  apOuTpaxy, mpodsiemam
npaBoBOH pedopMbl M Pa3IMYHBIM  ACHEKTaM JEeHCTBYIOLIETO
3akoHonatenberBa PK, B Tom uucie Oonee 30 KHHT, YYEOHUKOB U
MoHorpadwuii; okono 20 ero pabot uzgaHsl 3a pyoexom» [5].
3HaKOMCTBO C 3TUMH TPYAaMH II03BOJISICT MIOHSTh U OLIEHUTD BECh
CIEKTp OOLIMPHOTO HayyHOro Oaraxa npodeccopa FO.I'. bacuna.

Ilegarormueckoe Hacneaue IOpus I'puropseBnua bacuna
TaKXKe OOBEKTUBHPOBAHO B €ro Y4eOHMKAxX, Y4eOHBIX MOCOOUSIX IO
IPaXJaHCKO-TIPABOBBIM TUCIUTUINHAM.

Onu sBsiI0TCA PyHIAMEHTATBHBIMH, HUMEIOT MOHOTpaUIeCKuit
XapaxkTep M, HCCOMHEHHO, 00JIaaloT BBICOKOH BOCTPEOOBAHHOCTBHIO
JU151 COBPEMEHHOTO IOPUANYECKOT0 00pa30BaHuUs 110 TAKMM OTPaciisiM,
KaK TPaXIaHCKOE, >KWIMIIHOE M CEMEHHOe NpaBo, a TaKXkKe Ul
Lesiell TpOBEJCHUS aHalM3a TPaXKAAHCKOIO 3aKOHOAATENLCTBA H
MIPaBONPUMEHUTEIBHOMN MPAKTHUKH.

ITockoneky B cBomx Tpynax IOpwmii I'puropreBudu kacaercs
TOJIbKO 0OBEKTa CBOETO HAYYHOI'O HHTEPECa — IPAXKAAHCKOIO MIPaBa, 1
HE 3aHMMAJICS] IUTUPOBAHNEM COUMHEHUH IOJIMTHKOB, 3KOHOMHUCTOB,
JIOKJIaJI0OB T'OCYJapCTBEHHBIX PYKOBOJHTENEH, PpEIICHHH, TO €ro
TPYAbI YUTAIOTCS TaK, KaK OyTO OHM HaIIMCAHBI CETOIHS.

ITosTomMy ero paboTBl Bcerga OCTAIOTCS aKTYaJbHBIMH U
PEKOMEHIYIOTCS B Y4eOHBIX Hporpammax Juid OakajaBpuarta u
MarucTparypsl B KaUeCTBE HCTOUHUKOB 3HAHHH.

He mperennyst Ha CKOJIBKO-HUOYIb TIOJIHBIA aHAINM3 BCEX PadoOT
npogeccopa bacuna FO.I'., MBI KpaTko B peTpocreKTHBHON (opme
OCTaHOBUMCS JINILIb HA HEKOTOPBIX M3 HUX, C TEM YTOOBI HOAYEPKHYThH
UX 3HAYMMOCTD U aKTyaJIbHOCTb IPH OCBOCHUH CTYJICHTaMH CJIOKHBIX
MOJIOKEHUH 1 KaTerOpuid TpaXkAaHCKOTO TIpaBa.

B knure «bacun O.I'. M30panHble TpyAbl MO T'PaKAAHCKOMY
paBy» MOAPOOHO paccMOTPEHB OOIINE MOJOKEHHUS TPasKAAHCKOTO
[paBa, pojib ¥ 3HAYCHUE TPAXKAAHCKOIO MpaBa B CHCTEME OTpaciei
[paBa, AaHO OIPEICTICHNE MPAXKJAHCKOTO PaBa, PACKPHITHI IPUHIIMITBI
U CHUCTEMa I'PaXJaHCKOTO IpaBa. «3HaYCHUE IPaXJaHCKOro Npasa B
cucreme Beex oTpaciel npasa Pecrybmuku. ...», —mumer bacun FO.T'.,
— «ONpenensercsi, BO-NEPBbIX, KIOYEBOW POJIbIO TEX OTHOLICHUH,
KOTOpbIC SIBJISIOTCSl MPEIMETOM €ro peryjJupOBaHUs; BO-BTOPBHIX,
LIIMPOKOH cepoil ero MpUMEHEHHs; B-TPETbHX, €ro HEpa3phIBHOM
CBSI3bI0 C 3alUTOM HMMYILECTBEHHBIX M HEUMYLICCTBCHHBIX IPaB
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U MHTEPECOB JIMYHOCTH... ['pakaaHcKkoe MpaBO OTIMYAETCS OT HUX
CBOMMH OCOOBIMM MPHU3HAKAMH: XapaKTEPU3YIOUIMMHU TNPEAMET U
METO/I PETyJIMPOBAHUS, a TAKKE OCHOBOIIOJIAraloIMMH IPUHIUIAMA
npasa» [2, c. 32].

Hecomuenno, 3tot Te3uc npodeccopa bacuna 10.I'. Hanenusaer
CTYACHTOB BIyMYHMBO H3y4aThb TPaKIaHCKOE IPaBO M OCBaUBATh
OCHOBHBIE NPABOBBIC KaTErOPUM KOHCTPYKLHMH LUBUIMCTHYECKON
HAaYK{, CYIIHOCTH MMYIIECTBEHHBIX W JIMYHBIX HEMMYIIECTBEHHBIX
OTHOLICHUH, PpEeryJlupyeMblX TIpakJaHCKO-IIPAaBOBOH  OTpaciblo,
NPUHIMIIAX IPABOBOTO PETYIMPOBAHUS HMYILIECTBEHHOTO 000poTa.

HpyrumMu  HemanoBaXHBIMH — uaesmu  mpodeccopa 0T
Bacuna anst cTyZIeHTOB SBISIOTCS 3aMEUaHMs O Pa3TPaHUUCHHIO
IpaXJaHCKOTO U MPEAIPUHUMATEIBCKOTO MPaBa.

On mmmer: «['paxkpaHckoe TMpaBo ompenesiseT oOmue
Hayala IPaBOBOTO PEryJMPOBAHUS BCEX PACCMOTPEHHBIX BBILIC
NPAaBOOTHOILICHUH KaK HAaXOAALIMXCS, TaK W HE HAXOMSLIMXCS B
cdepe MpennpUHUMATENILCKONW JCATENIbHOCTH. Takasi IesiTeIbHOCTh
onpenenena cratbed 10 I'pakmaHckoro Kojekca B KauyecTBE
MHULMATUBHOW JEATEIBHOCTH TPaXJaH W IOPUIAMYECKUX JIUI,
HalpaBJICHHOH Ha TOJTyYeHHE YUCTOTO 10X01a Iy TeM YAOBIETBOPEHHUS
crpoca Ha TOBaphl (PaboOThI, YCIYTH), OCYIIECTBISIEMON OT MMEHH,
3a cyeT, MOJ PHUCK M TOJ HMYLIECTBEHHYIO OTBETCTBEHHOCTb
HpeANPUHUMATEIIS.

[IpeanpuHuMarenbekas —JESITEIBHOCTh  OCYLIECTBISIETCS  TIO
CIpOCY pBIHKA, Al YJOOBJICTBOPEHMS pPBIHKA U IO YCJIOBHUSM,
OIIPECTICHHBIM PHIHKOMY.

Hanee: «... TpaXIAHCKO-TIPABOBBIE HOPMBI  YUHUTBIBAIOT
0COOCHHOCTH MPEANPHUHUMATEIbCTBA, YCTAHABIMBAs Ui HHUX
CHeLUaIbHBIC TPaBHia, MOBBIMIAIOIINE YPOBEHD 3aIINTHl HHTEPECOB
norpedurTenell, MPUMEHEHHWE MPEANPUHUMATEIILCKOIO  PHUCKa,
HEOOXOJMMOCTb ONPENEIEHHOIO TOCYAapCTBEHHOTO KOHTPOJS 32
PBIHKOM H T.II.

OTO HaXOAWT MpPsIMOE BBIPAKEHHUE, HANPUMEP, B pAJE cTaTel
I'pasknaHCcKOro KozIeKca, B 3aKOHAX, HEMOCPEACTBEHHO HAIIPABICHHBIX
Ha PEryJUpOBaHUE NPEAIPUHUMATEIbCKON AESITENbHOCTUY [2, ¢. 32].

Taxum o6paszom, npodeccop bacun FO.I'. yxxe Torna npeasuaen
B KaKHe )KapKue CIOpbl U 00CyKAeHUS OYIyT BOBJICUECHBI [IMBUIMCTHI
npu pa3paborke u npuHsTHA B 2015 romy [IpeanpuHuMaTebckoro
kozaekca PecrryOnmku Kazaxcran.
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B wmenom, o0mume mNOJOKEHUS O TPaKAAHCKOM IIpaBe B
ynomsayTom Tpyae FO.I'. bacuna popmupyror y cryaentos 0a3oBble
3HAHUSI 1 HABBIKU WX MPUMEHEHMS JUISI TIOCJIEAYIOIETr0 UX pa3BUTHS
IIPY U3YYEHHUH COMYTCTBYIOLINX I'PaskIaHCKO-TIPABOBBIX TUCLUIUINH,
kak «Kwmmnoe npaBo», «CeMmeiiHoe mpaBo», «MexITyHapoIHOE
9acTHOE MPaBo» U JIp.

B yueOHOM mocobun «lOpuauueckue iuna mo rpakaaHCKOMY
3akoHoAaTesbecTBY PecnyOnukn Kazaxcran: mnonste W oOuias
xapakTepuctukay mnpogdeccop bacun FO.I. oOcrtostensHO naer
W PACKPBIBACT IOHITUS IOPUIUYECKOrO JIMIA, BUABI U (OPMBI,
MIPaBOCIIOCOOHOCTh FOPUAMUYECKUX JIML, IpaBa y4ypeaAuTesed Ha
MMYIIECTBO CO3JaHHBIMH MMH IOPHIMYECKUX JIML, HAMMEHOBAaHHE
U CO37aHUE IOPUIMYECKOTrO JIMIA, FOCYJapCTBEHHAsl PErHCTpaLus,
(mHaBl ¥ PEICTaBUTENLCTBA FOPUINIECKH JIHIL [6].

ABTOp IEMOHCTPUPYET CTyIEHTaM KaK Oy TyILIMM HCCIIeI0BATEISAM
Hay4YHbIH CTHJIb M3JIOKEHHS HAyYHOTO M 3aKOHOJATEIbHOTO
MaTepHaia, KOTOPbI XapaKTepU3yeTcs JIAKOHUIHOCTBIO, YETKOCThIO,
OTCYTCTBHEM MHOTOCJIOBHSL, YTO CBUICTEILCTBYET O IPEEMCTBEHHOCTH
U CBSI3U IPAXKIAHCKO-TIPABOBOM HAYKH M MPAKTUKU U B TO K€ BPEeMs
YUUTBIBAET U OCHOBHBIE TpeOOBaHUs yueOHOro Kypcea «I paxaaHckoe
npaBo Kazaxcrana» kak 0a30BOI AMCLUIIIIMHBI B OPHIUUECKUX BY3aX
" daKkyibTeTax.

Boctpebosan u te3uc npogeccopa bacuna FO.I'. otHocuTensHO
pasrpaHU4YeHHEe MEXKAY KOMMEPUYECKMMH W HEKOMMEPYECKHMHU
IOPUINYECKUMH JIULAMH.

On numer: «3akoHoparenscTBo PK B mesniom npusHaer Hainune
CYILIECTBOBAaHUSI KOMMEPYECKUX M HEKOMMEPUECKHX HOPHIMYECKUX
JUII U B KadeCcTBE LEJIM KOMMEPYECKOTO OPHIMYECKOrO JIMIa
CTaBUT NOJyYEHHE J10XoJa. B kauecTBe KpuTepusi pasrpaHUUCHHS
IOPUIMYECKUX JIMI Ha3bIBaeTCSd BO3MOXKHOCTH paclpelesiCHHs
NpUOBUIN MEXTy YYACTHUKAMH.

OpHako, TOJNHOE pa3rpaHHuYCHHE MEXIy KOMMEPUYECKUMHU
U HEKOMMEPYECKHMH OpraHM3alusSMH THILIET Yy4YeHbId HHOTIa
3aTPyIHUTEIBHO Ha TpakTHKE. Bo-NepBBIX, 3TO 00yclaBIMBacTCA
BO3MOXXHOCTBIO PAacXOAOBaHHA KOMMEPUECKMX OpraHu3aluid B
NEpBbIE TOABI IMOJyYacMbIX JOXOJOB Ha pa3BUTHE MaTepHaIbHON
0a3bl, COBEPLICHCTBOBAHUE TEXHOJIOTHH, BO-BTOPBIX, — C BEICHHEM
HEKOMMEPYECKUX OpraHu3aliil aKTUBHOM NpEeANPUHUMATEILCKON
JESITENbHOCTU U TIOJyYEHUEM UMHU JOX0I0B» [6, c. 9-10].
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B oOmem, Teopermyeckas 3HaYMMOCTh TPYJOB Mpodeccopa
bacuna FO.I'. kak HCTOUHMKA 3HAHUHN 3aKIIOYAETCS B PACIIUPEHUU
W yrIyOJIeHUM HAYYHBIX MPEJICTaBICHUH y CTYJCHTOB O MOHITHU U
CYIITHOCTH FOPUIUYECKOTO JIUIA, TPaXTaHCKO-TIPABOBOM MEXaHU3Me
BO3HUKHOBEHHS W PEalU3allii €ro MpaBOCyOBEKTHOCTH. 3HAYCHUE
ATOr0 y4eOHOTO MOCOOMS, TPYAHO MEPEOIeHUTh, €CIIH YYeCTh, UTO
B HACTOsAIIEE BpeMsl HEJIOCTATOYHO H3/AIOTCA YYCOHWKH, Y4eOHBbIC
mocoduss He TOJNBKO MO TPAXKAAHCKOMY IpaBy, HO M IO JPYyTUM
FOPUAMYECKUM JTUCITUTLTHHAM.

KonedHo ke, cero/iHs N3MEHUBIIHECS [TPABOBOE MPECTABICHIE
00 »9TOM CyOBEKTE TPaKIAHCKOTO TpaBa, TpPeOYIOT HOBOIO
HAYYHOTO OCMBICICHHS O €r0 CYIIHOCTH, POJH M MECTa IMOCTOSHHO
OOHOBIJISIONIEH CHCTEME OOIIECTBEHHBIX OTHOIIEHHSIX, YTO, B
CBOIO ouepenb, OyJeT IMOABHraTh HCCIEIoBaTele K pa3paboTke
Y BHEJPEHUIO B MPAKTUYECKYIO JIEATEIBHOCTh MPABOBBIX CPEJCTB,
CIOCOOHBIX PETYJIMPOBATH MPOIECCHI CO3/IAaHUS HOBBIX OpraHMU3AIAN
Y MX TOCYJIAPCTBEHHOM PETUCTPAIIUH CTaTyca HOBOT'O IOPUANYECKOTO
JUIAa TPUMEHHUTEIHHO K HOBBIM YCIOBUSM TIIOOaiuM3allil |
MEXTyHapOTHOW WHTETPAIINH.

Cnenka, Kak OJWH M3 OCHOBHBIX HMHCTUTYTOB TIPa)KIaHCKOTO
mpaBa W Hawbollee pPacIpOCTPaHEHHBIA MOpUANYEcKUi (akr, Ha
CETO/IHA BBI3bIBAET MHOT'O BOITPOCOB B HAYKE U IPABOIPUMEHUTEITLHON
MPaKTHKE.

O 60JIBIIIOM 3HAYEHUH CIETIOK MOYKHO TOBOPHTH YK€ IIOTOMY, UTO
BCE YYaCTHHUKH IPaXKTaHCKOTO 000POTa COBEPIIAI0T MHOTOYUCIICHHBIS
caenkd. B ropuandeckoll Hayke COXpAHSIOTCS pa3iIMyHbIC B3TIISIIBI
Ha OT/EJbHBIE AaCMeKThl TPaXKIaHCKO-TIPABOBBIX CAENOK. Tak, 1o
CHUX TIOp HET €IWHOTO OIMPE/EICHNUS TOHITHS CIIEIKH, OJJHO3HAYHOTO
MTOHUMaHUs HeIEHCTBUTEIBHBIX CJIEIOK U UX MTPABOBOM MPUPO/IBI, HA
COOTHOILIEHHE BOJIM U BOJIEU3BABIEHNS B CIIEJIKAX U T.[I.

Bce »TO 3arpysmHseT ans  CTYIGHTOB W MaruCTPaHTOB
c(hopMUPOBATh IIEIIOCTHOE TPEACTABICHHE O CAeNKax. B aTom rurane
yuebHoe nocobue npodeccopa bacuna 10.I'. «Cuenku», u3ganHoe B
1999 rony, naet 6a3oBOe MpEACTABIEHUE O MPABOBOM MPHUPOJIE CIE-
KW, PACKpPBIBAET BOMIPOCH TIOHSATHS, BUIBI U (DOPMBI CICIKH, TTOCIE]-
CTBUSI HECOOIONIEHNS TMChbMEHHON (POPMBI CIENKH, HEJICHCTBUTEIh-
HOCTb CJICJIKK U €r0 TIOCJIeICTBUSA [7].

HNmmnoHupyeT W3M0KEHHOE B Havale Yy4eOHOro mocoous
3aMedyaHue y9eHOT0, TJIe OH MPOBOJUT Pa3Inine MEXTy OOBIICHHBIM
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U IOPUIMYECKUM TIIOJIXOAOM K OIPEIENCHUIO 3TOr0 HHCTUTYTa
rpaxganckoro mpasa. «Cpaenka, — numer npodeccop bacun FO.T.
— 3TO NPOSIBIICHHE NPaBOMEPHOTrO, Pa3pelIaeMoro, dYaiie BCETOo
0J100psIeMOT0 3aKOHOM TIOBE/ICHUs. B 00MX07€ TEPMUHOM «CICTIKa»
Ha3bIBAIOT MHOTJA JACHCTBHE, OLIEHMBAEMOE OOIIECTBOM HETaTHBHO.
Takoe ynorpebieHHE cJIOBa HE COBMIAZACT C €ro IOPUIMYCCKUM
CMBICJIOM.

Ilo mnpu3HakaM NPAaBOMEPHOCTH CHCIKAa OTIMYAeTCs OT
LIEJICHANPABIICHHBIX HEMPABOMEPHBIX ACHCTBUI, TO €CTh ACUCTBUM,
BEAyLIMX K MPUYMHEHHUIO yuiepda ApyruM JjumaM. Takoro pozaa
JEUCTBUS TAKXKE MOPOXKAAIOT TPAXKAAHCKUE IMIpaBa U OOS3aHHOCTH,
CBSI3aHHBIEC C HEOOXOAMMOCTBIO BO3MEILICHHS IPUYMHEHHOT0 yIepoa,
HO OHM BO3HHUKAIOT HE U3 CAEJIKH, a U3 (paKTa NPUUUHEHUS yiepoa, To
eCTb U3 AeNuKTa» [7, c. 3-4.].

Takum 00pa3oMm, CBOMM COJEpIKaHHUEM, CKpPYIYJIE3HOCTBIO
HAy4HOTO  aHaliM3a, TBOPYECKUM  M3JIOKCHHEM  CIIOKHBIX
TEOPETUYECKUX M MPAKTUUYECKUX BOIPOCOB, MPOCTOTON H3I0KEHUS
MIPaBOBOT0 MaTepraa KacaTeIbHOTO «CACTKNY, 00YUIatOUINi HaXOJUT
OTBET Ha CTPAHHUIIAX 3TOr0 Y4eOHOT0 MOCcoOusI.

B menoM MOXHO OTMETHTH, YTO HAy4YHOE W IEJaroruyeckoe
Hacnenue npodeccopa bacuna F0.I'. oueHs LIeHHO 111 COBPEMEHHOTO
MOKOJICHUSI MccieoBaTeNeil mpoOsieM TpakAaHCKOro TIpaBa H
IpenojaBaHusl psia ydeOHBIX AMCUUIUIMH B OOJIACTH YacTHOTO
npaBa (FpaXJaHCKOE MpPaBO, >KWIMIIHOE MPaBO, CEMEHHOE IPaBo,
apourpax u ap.). Kazaigocs Obl, 4T0 MHOTHE HACH W TOJOKEHHS,
oInyONMKOBaHHBIE HEKOTOPBIMH HCCIIEOBATENSIMM 3a IOCJCIHEE
BpeMs MO TaKUM KOHKPETHBIM BONPOCAaM KakK IOpPUIMYECKHE JIMLA,
CHICJIKH, JXKHJIHUIIHOTO, CEMEHHOro MmpaBa W Jp., YacTO BBIIAIOTCA
32 HOBbIC BBIBOABI M NPEAJIOKEHUS, HO NMPH TIIATEIFHOM aHaIN3e
CTAaHOBHTCSl IIOHATHBIM, 4YTO OHU YKe OBUIM JOCTUTHYTBHI H
chopmynupoBansl B paboTtax npodeccopa bacuna FO.T'.

MOXHO ¢ yBEpEeHHOCTBIO CKa3aTh, YTO €ro TPYyIbl 0 CHX IIOp
CIIy’)KaT CBOCOOPa3HBIM KOMIIACOM, IO KOTOPOMY MOKHO M HY’KHO
CBEpSATh HANPABJICHUS COBPEMEHHOW HAay4YHOW NpPaBOBOH MBICIH,
MyTH  COBEPUICHCTBOBAHHMS TPAXIAHCKOTO  3aKOHOJATEIbCTBA,
(hopMHpOBaHUSI IPAKTUKU IPUMEHEHUS HOpM [ pask1aHCcKoro Kogexca
PK u HakoHel BOCTpeOOBaHHOCTH [ COBPEMEHHOTO IOPUINIECKOTO
00pa3oBaHus CTPAHBI.
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3.7K. Cokyposa

Axkcunosioruyeckue acnekTbl GopMUpPOBAHUSA NPABOBOIO
CO3HAHUS CTY/IEHTOB IOPUANYECKOro (axkyabTeTa

B wuccrenoBaHmm  mpoOneMbl  pa3BUTHS  IOPUAMYECKOTO
00pa3zoBaHUsSI 0COOOTO BHUMAHHS TPEOYIOT BOIIPOCH! (DOPMHUPOBAHUS
MIPaBOCO3HAHMSI CTY/IEHTOB IOPUANYECKOTO (haKyIbTeTa.

OmHUM 13 3JIEMEHTOB TIPABOBOTO CO3HAHUS JIMYHOCTH SIBIISIOTCS
€ro TMpaBOBBIE YCTAHOBKH, KOTOpHIE (HOPMHUPYIOTCS Ha OCHOBE
LIEHHOCTEH JINYHOCTH.

[IpaBoBBIE  yCTaHOBKM Take HA3bIBAIOT IIEHHOCTHBIMH
YCTaHOBKaMH TIPaBOCO3HAHUSI.

Kakx ormewaror O.B. bonmaperko m O.K. CtpoeBa, mpaBoBBIC
YCTaHOBKH CIIOCOOCTBYIOT MPHHSTHIO «ITPABO3HAYMMBIX PEIICHUN,
B CBOIO OYE€peNlb, Pa3BUTOCTh IMPABOBBIX YCTAHOBOK OIPEAEISET
CTETIeHb BHYTPEHHET0 OCO3HaHMS 3HAYMMOCTH BBITTOTHAEMBIX 3a/1a4,
MMOTPEOHOCTH B CO3HATEIIFHOM M TOOPOBOJIEHOM COOJIIOICHUH TIpaBa
[1,c. 39].

OmauM  #3  CIoco0OB  COBEPIIICHCTBOBAHUS — FOPHINICCKOTO
00pa3oBaHUs SBISETCS BO3ACHCTBHE 00pa30BaTeIbHON OpraHU3aIuN
Ha [IEHHOCTHYIO OpPHEHTAIMIO CTyNeHTOB. l[eHHocTHas opueHTanus
SBIISIETCS. WCTOYHWKOM MOTHBAIIMM JIHYHOCTH, JI€TEPMUHUPYET
MTOCTYIIKH, IPUHATHE PEIIEHUH TNYHOCTHIO.
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Jymaercsi, 4TO BHEApPEHHE LEHHOCTEH NpaBa B LIEHHOCTHYIO
OPHMEHTALIMIO CTYJICHTOB IIPEJCTABISIET COOO0M CYIIECTBEHHYIO 3a1a4y
IOPUINYECKOT0 00pa30BaHusl.

LlerHOCTH TpaBa PazIMYarOTCs B 3aBHCUMOCTH OT IOAXOAA K
MOHUMAaHUIO TpaBa.

Tak, ecTecTBEHHO-NPaBOBasi  aKCHOJOTUSI B  KayecTBE
LICHHOCTEH OIpeeNnsieT eCTECTBEHHbIC IpaBa U CBOOOABI YEIOBEKa,
CIpaBeUIMBOCTh, PABEHCTBO, CBOOOAY M Japyrue. B cBoro ouepenp,
COTJIACHO KOHLENIMKM HOPMAaTHBHU3MA, LEHHOCTh €CTh OOBEKTHBHO
JeWCTBYIOIAs HOpMA.

CoBpeMeHHBII MHTErPaTUBHBIA MOAXO0, KOTOPHIM MOXKET OBITh
OXapaKTepH30BaHa OTECUCCTBEHHAs KOHLEMIMS MPAaBONOHUMAHHUS,
MPENoaraeT CONPSDKCHUE IEHHOCTHBIX Havajl HOPMaTHBH3Ma H
focHaTypanusMa. Tak, IIeHHOCTBbIO MpaBa CIY)KUT HOPMa, B OCHOBE
KOTOPOH JIe’KaT UIeH IOCHATYpaIu3Ma.

B cBowo ouepens, B.H. KynpsBueB nomuepkuBan, yTo npu
BBICOKOM YPOBHE IIPaBOCO3HAHMS HOpPMa «HE TOJBKO JOBEACHA [0
CO3HAHMS JINYHOCTH U 0100PSIETCS UM, HO ¥ CTAHOBUTCS OPTaHUYIECKUM
3JIEMEHTOM €ro B3IJISI0B, LICHHOCTHBIX OPHEHTALMI M YCTAaHOBOK»
[2,c. 116].

LlerHocTH  KaKk  3JEMEHTBHl  NPABOCO3HAHUS  OTPAKAIOT
CyOBEKTUBHOE BOCHPUATHE MPAaBOBOH peanbHOCTH. CleoBaTeNnbHoO,
00pa3Lbl MPaBOMEPHOTO MOBEACHHUS TMYHOCTH, ITPOPECCHOHATBHOTO
MOBEJICHUSl OpPHCTa JOJDKHBI OBITH HE IPOCTO YaCThIO TEOPUH,
N3y4aeMoil CTyJCHTaMH I0pUIMYECKOro (aKynbTeTa.

Heo6xoaumo, 4To0Obl Takue 0Opasubl MOBEJCHUSI CTAHOBUINCH
3JIEMEHTOM CHCTEMbl WHAMBUAYAJIBHBIX LECHHOCTEH M OKa3bIBaIH
oIpeensioniee Bo3IeiicTBUE Ha AajbHENIIeEe TIOBEICHUE CTYICHTOB,
Kak B TPO(EeCCHOHATIBHON NESATENbHOCTH, TaK U B ITOBCEJHEBHOM
KH3HH, T.€. YTOOBI OHU IPHOOPEITH ISl CTYJeHTa JINYHOCTHBIN CMBICTL.

Tak, wnampumep, E.B. TuroBa onpenenuna HECKOJIbKO
MOCJIEIOBAaTENBbHBIX JTAllOB BO3JCHCTBUS ILIEHHOCTEH @IpaBa Ha
MIPaBOMEPHOE MTOBEJCHNUE CYOBEKTa:

1) IlpaBoBoe mOHMMaHHE CYHUIHOCTH TOTO WJIH HWHOTO
(eHomMeHa, MPeCTaBISIOMETr0 CO00H IIEHHOCTh IIPaBa;

2) IlpusHanue cyOBEKTOM MPABOBBIX OTHOILECHUN LIEHHOCTHBIX
CBOHCTB YKa3aHHOI'O SBJICHHS W  CIIOCOOHOCTH  OKa3bIBaTb
OpPHEHTHpYIOILlee BO3/ACHCTBHE Ha €ro IOBEJICHHE, TOTOBHOCTbH
CJIeI0BaTh EMY;
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3) BcrpamBanme o0paza IIEHHOCTH B  IIPaBOCO3HAHHE
y4acTHUKA MPAaBOBBIX OTHOIICHWH, OIpPENEICHHE ero YCIOBHOTO
MeCTa B M€PAPXUHU €T0 COOCTBEHHBIX aKCHOJOTHUECKUX YCTAHOBOK;

4) Ompenenenrue cyObeKTOM KOHKPETHBIX JIeHCTBUII B cdepe
peanu3anuy UM TpaBa, MPeIoNpeAeieMbIX yKa3aHHOW IIEHHOCTHIO
npaBa, ¥ CTEIIEHU CBOEH aKTUBHOCTH B 3TOM Ipouecce [3, c. 42].

J1.B. PykaBuniHuKOB oOparaer BHUMaHHE Ha TO, YTO «IIPOIECC
YCBOGHHUS JIMYHOCTHIO IIEHHOCTH €CTh HE YTO HWHOE, Kak MpoIiecc
(hopMUpOBaHUS y HETO COOTBETCTBYIOIICH YCTaHOBKH, NPH STOM
BIMSHHE YCTAaHOBOK Ha TIOBEJIEHUE YENIOBeKa IMIPOSBISETCS B
MEXaHU3ME «JIETEKTOpa ONIHOOK»» — OJJHOTO M3 OCHOBHBIX MEXaHH3MOB
YEIIOBEYECKOTO MO3Ta, KOTOPBI pearnpyer Ha paccoriiacoBaHUE
(hakTHYEeCKON AEATEIHHOCTH C e€ Moaenbion [4, c. 13].

Bech MIPaBOBOI OTIBIT cyOBeKTa, AKKyMYIUPYSCH,
TpaHC(OPMHUPYETCS B €r0 COOCTBEHHBIC YCTAHOBKH W OPHEHTAIIUH,
urparonme poib (QyHZaMEHTAIBHBIX HOPM JIEHCTBHH, Omaromaps
KOTOPHIM TIPaBOBOE CO3HAHWE TPUOOPETaeT CBOE peaabHOe
conepxanue [1, c. 38].

B To e Bpewmsi, pa3BUTHE MPABOCO3HAHUS CTYJICHTOB 3aHUMAET
ompejensioniee Mecto B (popMHpOBaHWH TMPOQECCHOHATHLHOTO
npaBoco3HaHus Oynynmx opuctoB. Tak, C.C. AnekceeB oTMeyal, 4To
npoeCCHOHANIBHOE TPABOCO3HAHUE SIBISETCS CPOPMHUPOBABIIAMCS
y IOPHUCTOB-TIPO(ECCHOHATIOB TIOHUMAaHHEM O IpaBe, OCHOBAaHHOM
Ha TIONYYEHHBIX TEOPETUYECKHX W TMPAKTHIECKUX FOPUINIECKIX
3HaHUsX [5, c. 212].

[Io muenmto H.A. CoxonoBa, mpodeccHoHalbHOE HPaBOBOE
CO3HaHHME TIpeACTaBIseT co00i OmHYy U3 (OpM MPaBOCO3IHAHWS,
CUCTEMY «IIPAaBOBBIX B3IJIAJOB, 3HAaHUH, YyBCTB, IIEHHOCTHBIX
OpUEHTAIM W JIPYTHX CTPYKTYpHBIX DIIEMEHTOB IIPAaBOBOTO
CO3HaHHUSA JIFOJIeH, TPO(heCCHOHATHHO 3aHUMAIOIIUXCS FOPUINIECKON
JIeSTeIbHOCTBIO, KOTOpasi TpeOyeT CrelralbHOi 00pa3oBaTeIbHOU
MPaKTUYECKON NOAroTOBKW» [6, c. 12].

B pa3sBurtHe Ka3aXCTAaHCKOTO IOPHIUYECKOTO 00pa3oBaHHA
CYIIIECTBEHHBIN BKJIaJ] OBUI BHECEH IOKTOPOM IOPHINYECKHX HayK,
npodeccopoM, yueHbIM ¢ MUPOBBIM nMeHeM FOpuem I'puropbeBrnuem
bacunsim. B

stoM roay ucnonnsgercs 100 mer co mHs poxaenus HOpus
I'puropreBuua. Kak otmetun C.®. Yaapues, 0OAHUM U3 BaXKHEUIINX,
Pe3YIBTAaTUBHBIX U yAa4HBIX €r0 HAYMHAHWH SBHJIOCH YUpPEXKJICHUE
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B 1992 r. COBMECTHO C HEKOTOPHIMHU JIPYTUMHU BUIHBIMH HOPUCTAMU
pecriyOnMKH TEpBOIO YAaCTHOTO IOPHIMYECKOrO By3a AKaaeMus
IopHCIIpyAeHIMN — Bpicimas mkoia mpasa «OAiieT», KOTOPbI ObLI
OJHMM M3 JIMAEPOB IopUanueckoro obpazosanusi Kazaxcrana [7, c.
24]. JleATenbHOCTh YYEHOIO MO CEH NIEHb CIYXXUT OPUEHTHUPOM B
cdepe IOpUINIECKOro 00pa3oBaHMsl U BJOXHOBIISET HA JIOCTH)KCHHE
HOBBIX BBICOT.
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H.M. Teruovexosa

K Bonpocy o peanuzanum cy0beKTHBHOIO IPAKIAHCKOI0
NpaBa Ha o0pa3oBaHUue B MEKIYHAPOAHOM
o0pa3oBaTejlbHOM MPOCTPAHCTBE

Brinaromuiics YUCHBIH, OCHOBATeIb Ka3aXCTaHCKOM
LUBUJIMCTUYECKON mmiKobl, nipodeccop KOpuii ['puropseBuu bacun
B CBOMX paborax Bcerga TNOJHUMAI MPOOJIEeMbl OOeCIIeYeHUS
CYOBEKTHBHBIX TPAXKAAHCKHX TIPaB U UX peanu3alun. B ero tpynax u
MyOJIMKaIUSAX KPAaCHOW HUTHIO TIPOXOAUT MBICTH 00 00ECTICUCHHUH pe-
aNMHM3aliyd KOHCTHTYIIMOHHO 3aKPETUICHHBIX MIPaB U UHTEPECOB CyObh-
€KTOB rpakIaHCKUX IpaBooTHoweHuH. Eme noutu ¢ cepeaunbl XX
B., Oymyun B cocTaBe padbounx rpymm, FO.I. bacun yuacTBoBan B pas-
paboTKe LEeNoro psija 3aKOHOIPOEKTOB, HOPM HE TOJIBKO TPakJaHCKO-
r0, HO U XWJINIIHOTO, OpavyHO-CEMEWHOTO 3aKOHOaTeIhCTBa, HOPM O
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3emiie, 0 He(pTH, O HeJpax ¥ HEeJPOIOIb30BaHUY, O TPUBATHU3AIINH, O
0aHKPOTCTBE, 00 HITOTEKE, O PETHCTPAINN HEABMKUMOCTH 1 T.11. [Ipo-
(heccop B3pacTWII MENYIO TUIESATY YYCHBIX: TOKTOPOB M KaHIHATOB
opuaudyeckux Hayk. Cpoii HeotleHuMbld Bkitaq FO. I'. bacuH BHec U B
pa3BHUTHE IOPUIUIESCKOTO 00pa3OBaHUs.

CerofHs COCTOSHHE H pPa3BUTHE COBPEMEHHOrO oOOIIecTBa
HEPa3phIBHO CBS3aHO C HAJIMYUEM BBICOKBATH(DUIIMPOBAHHBIX
CHEIMATUCTOB, a BONPOC O JIOCTYNE KaXKAOTO K BBICIIEMY
00pa30BaHUIO SABISIOTCSA OJIHUM M3 aKTyalbHBIX. MeXIIyHapOTHbIC
OpraHM3alliY B CBOWX JIOKYMEHTaX TaKKe YKa3bIBAlOT 3HAYUMOCTh U
poie 00pa3oBaHUsl.

Taxk, Opranuszamus o0beMHEHHBIX Harwii (nanee — OOH) eme co
BPEMEHCBOETO CO3/IaHUS CINTAIaHEO0X 0 IMMBIM OKa3aHUE COACHCTBUS
YBOXEHUIO W pean3allid TpaB dYeJOBeKa ITyTeM MPOCBEIICHUS H
oOpazoBanus. OO 3TOM TOBOPUTCS U B MeXTyHapOHOM TIaKTe TpaB
yenoBeka (OOH, Pezomrorns 217 A (11I)), roe moguepkuBaercs, 4To
MpaBa YeloBeKa JIOJDKHBI yBaKaThCsl U PEAIM30BBIBATHCS 0€3 KaKo-
TO-TO HU OBLIO Pa3IMyus N3-3a Pachl, [[BETA KOXKH, IT0JIa, OTHOIIICHUS K
peNUTHH, TTOUTHKE, HAIMOHATHHOTO, COI[HAIEHOTO, UMYIIECTBEHHO-
T0, COCJIOBHOTO M MHOTO TOJIoXKeHUs (nanee — Pesomrorus 1948) [1].
Pezomrorueit 1948 roga ObII0 3aKperuieHa HOpMa, COTIIACHO KOTOPO
Bce cTpaHbl-ydacTHUKH OOH MOIKHBI CTPEMHUTHCS K BceoOlmeMy u
3¢ (heKTUBHOMY MPU3HAHUIO U OCYIIECTBICHHIO TIPaB YEIOBEKa Iy TeM
HAI[MOHAIBHBIX U MEX/TyHapPOIHBIX MPOTPECCUBHBIX MEPOTIPUSTHIH, B
TOM YHCIIe B cpepe MpocBetieHus u oOpa3oanus [1].

MexyHapo bl TMakT 00 3KOHOMHYECKHX, COIHAIBHBIX H
KYJBTYPHBIX IIpaBaxX BKJIFOYAET HOPMY, COTJIACHO KOTOPOH rocymap-
cTBa, BXomsmme B cocraB OOH, 00s3yroTcsi 00ecrednTs SKOHOMHU-
YecKHe, ColualibHble U KynsTypHble mpasa (OOH, Pezomrouuns 2200
A (XXI)) [2].0 ponu 6a3oBor0o 00pa3oBaHus U MPOPECCHOHATEHON
MOJITOTOBKH, a TakKe O HEOOXOJMMOCTH PACHIMPEHHS BBICIIETO
oOpa3oBaHus riacuT u MyHKT 43 Pesomrorum 60/1, xoropas Opuia
npunsTa ['enepanbroit Accambneeit OOH mo mtoram Bcemupnoro
cammura 2005 rona (manee — Pesomrorrms 2005 1.) [3]. Ilynkrom 45
Pesomrortnm 2005 roma ObUTO pelieHo CoJieHiCTBOBAaTh 00pPa30BaHUIO
B MHTEpEcax MHpa U pa3BUTHs yejoBeuecKkoro noreHuuana [3]. Pe-
somrorirerd 2011 roqa OOH npunsina Jlexnapanuro 06 oOpazoBaHHH
U TIOJITOTOBKE B 00JIACTH MpaB YEIOBEKa, B COOTBETCTBUU C KOTOPOU
«KaXK]IBI YEIOBEK MMEET MPaBo Ha oOpa3oBaHme <...> 00pa3oBaHUe
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JIOJDKHO OBITH HAIPaBJICHO HA BCECTOPOHHEE Pa3BUTHE YEJIOBEUECKOM
JIUYHOCTH ¥ YyBCTBA JIOCTOMHCTBA, IaBaTh BO3MOXHOCTH BCEM JIUIIAM
OBITh TMOJIE3HBIMH Y4YaCTHHKaMH CBOOojHOTO obmectBa» (OOH,
Peszomonmst 66/137) [4].

CrnemyeT OTMETHUTh, YTO HECMOTpPS Ha OSTO, B JICATEIBHOCTH
cTpaH-y4acTHuKOB OOH Bce ke WMEIT MEeCTO OTCTYIUICHHS OT
myHKTOB 43 1 45 Pezomonuu 2005 roga o rirod6aabHOM MapTHEPCTBE
B o0Onactu BhIcIIero oOpa3oBanus [3]. Beiciiee n mpodeccrnoHambHOE
o0pa3oBaHKe HE BCer/ia JOCTYITHO ISt BCEX Ha PABHBIX yCIOBHSIX.

Ha camom nene asst crcteM BhICIIEro 00pa3oBaHUS Pa3IMYHBIX
CTpaH XapaKTepHBl Pa3IU4Yds HE TOJIBKO MO OCOOCHHOCTSIM CaMOr0
mporiecca o0ydeHusi, HO W 10 TpOoIlenype MOAadu JTOKYMEHTOB H
MOCTYTUICHUS B BHICIIUE y4eOHBIE 3aBe/ICHUs. B cucTemMax BBICIIETO
oOpa3zoBaHus ctpaH EBpombl, AMepukn U A3MaTCKOTO PEerroHa s
KOKIOTO 4YeloBeKa IPEAyCMOTPEHBI pa3MyHble BO3MOKHOCTH,
MO3BOIISIONINE HAXO/SCh 32 Mpe/iejlaMH CTPaHbl, ITOIaTh TOKYMEHTBI
B BBIOpaHHOEe BBICIIee ydeOHoe 3aBeneHHe. Co3maHbl TOPTAIBI
JUTS TIOJIauy 3asiBIICHUH B pa3HbIE YHHBEPCUTETHI TaKUX CTpaH, Kak
I'epmanus, @panuusi, BenukoOpurtanus, CoelnHEHHBIC IUTATHI
AMEpUKH H Jp. HE TOJNBKO JJS JKUTEIeH 3TUX CTpaH, HO W IS
WHOCTPAHHBIX TPaXKJIaH. Y HUBEPCUTETHI MPEIOCTABISIOT CTUTICHINN
Y TPaHTHI.

Opnnako TOWCK WH(OPMAIMU TOTEHIIMAIHHBIMU CTYJACHTaMH,
MarucTpaHTaMu W JIOKTOPAaHTaMH B CBS3H C €€ Pa3pO3HEHHOCTHIO
3arpyaautene. Jlo cux moOp, HECMOTpS Ha TJI00AIM3aluio, HET
€/IMHBIX TPEOOBaHUI HU K TI0/TABAEMBIM B BBICIIIHIE yUSOHBIE 3aBEICHUS
JOKyMeHTaM (OPTQOIHNO0), HA K €AMHON CUCTEME MTOCTYILICHUSI.

Bonee Toro, cucrembr 00pa3oBaHus BCEX CTPaH IPEyCMaTPUBAIOT
pa3IrYHbIe CYyMMBI OTUTATHI 00YYEHUS JJIs1 CBOUX Tpak1aH (KOPEHHOTO
HACEJICHUS ) M MTHOCTPaHIIeB. BCe 3TO TOBOPHT, YTO 3aKOHOJATEIN CTPaH,
Bxomsammx B OOH, Ha camMoMm Jene He MPUBETCTBYIOT OJWHAKOBBIC
TpeOOBaHUSI K OCTYIICHHIO, OTUTaTe M O0YUYESHHIO JIJIsl CBOUX TPaK/IaH
Y MHOCTPAHIEB. B 3TOM MOXXHO yIOCTOBEPHUTHCS, O3HAKOMUBIIHCH
c oOpazoBaTenbHBIMH TIOpTallaMu. Hanpumep, B ['epmaHun ectb
oOpa3oBarenbHass WHTEpHET-IUIaT(GopMa Al TPOBEPKH MPHU3HAHUS
TUTIIOMOB OakarnaBpa B ['epmanuu B Buje 0a3bl JaHHBIX «Anabiny
(ANABIN, Das Infoportal zu auslindishen Bildungsabchliissen), a
Takke moprai Hemerkoi ciy»0b1 akagemudeckux oomMeHoB (DAAD,
Deutscher Akademischer Austauschdienst) mist oOMeHa cTyneHTamH,
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MarucTpaHTaMH, HPEIOCTABICHUE CTHICHAWNH M 00pa30BaTEIbHBIX
nporpamm [5; 6]. Bo ®@pannun paboTaeT eIWHBIN TOCyIapCTBEH-
Hbel moptan Campus France, xoTopelii mpoaBuraer (QpaHiry3ckoe
o0pa3zoBaHKE U MEXIyHApOAHYI0 MOOMIBHOCTH CTyAeHTOB (Campus
France) [7]. B BenukoOpuranuu feicTByeT cucTeMa Ciryxk0a mpuema
B YHHUBEPCUTETHI 1 KOJJICIKU, KOTOpask MpeAcTaBsieT coOoi LeHTpa-
JM30BaHHYIO CHCTEMY IOAAYM 3asBOK C HCIIOJIB30BAHUEM YHHUBEP-
casnbHON M cranaaptusupoBanHoit popmbl (UCAS, Universities and
Colleges Admissions Service) [8].

Crenyer ckaszaTh, YTO AJISl CHCTEM OOpPa30BaHMS XapaKTEPHO
u reorpaduyueckoe pasaeneHue. Tak, HampuMmep, CYyLIECTBYET
opunmaneueiil caidt Komuccun EBponeiickoro Corosa, Ha KOTOpOM
B OTKPBITOM JIOCTYIE NPEJICTABICHbI HCUEPIBIBAIOIINE JOKYMEHTHI,
noanepxkusaronie nonutuky EC B cepe nmomyyenus odpa3oBaHusl.
IIpu sTom onHolt u3 ueHTpanpHbIX Lened EC sBaseTcss paBHBII
JOCTYH K KaueCTBEHHOMY 00pa30BaHUIO.

B To e BpeMs caliT pacmosiaraeT pecypcamu, HampuMmep, B
BUJIC EBPOINEHCKOr0 00pa30BaTENIbHOIO MPOCTPAHCTBA, KOTOPOE
HalpaBJICHO Ha TMOMICPKKY TOJbKO TrocyaapcTB-wieHoB EC B
BOMPOCAX CO3/aHUsl YCTOWYMBBIX W TEPCHEKTHBHBIX CHUCTEM IS
oOpa3zoBanus u 00y4enus [9]. Jlymaem, 9To Takoe TEPPUTOPHATIHLHOE
oTaeneHne 00pa3oBaTEIbHOTO HPOCTpaHCTBa cTpaH EBpomelickoro
COI03a HEe OTBEYAET MM INIo0an3auy B cepe 00pa3oBaHMs.

Mbl  mpoaHanM3UpOBaIM  00pa3oBaTeibHBIE  IIAT(OPMBI
HEKOTOPBIX CTPaH M NPUILIM K BBIBOLY, YTO Ha MHOTHX M3 HHUX
pa3nuyHble NepeyHH (IaKeTbl) JOKYMEHTOB, HEOOXOIUMBIX IS
NOJauy B yUpexXACHHs 00pa30BaHMs.

[Tomumo 3Toro, nHpOpMaLs MOJACTCS B Pa3INUHOM KOHTEKCTE,
napameTpax, U pacroiaraeTcs Ha OTICNbHBIX caiTax.

O06 »TOM B CBOEM HCCICAOBAaHUM TOBOPIT U 3apyOesKHBIC
uccienoBareiau, Takue kak: Jomunrym ®depunangec Kammnoc, I'Bugo
CanpBu aym Cantym u ®@enune Hanon Kactpo / Campos, Domingos
& Santos, Guido & Castro, Felipe Campos, Domingos & Santos, Guido
& Castro, Felipe (2017) [10]. [Tomy4yenne oOpazoBaHus Ha CETOTHSAIII-
HHUH JIeHb JOCTYIHO HOCPEICTBOM MOJIYYEHHs €r0 4epe3 OTKPBITHIN
JUCTAHIIMOHHBIA J0CTYN. B TO e BpeMs 10 cuX HOp UMEIOT MECTO
npoOIeMbl OTKPBITOTO M JUCTAHIMOHHOTO OOYYEHHS, B TOM YHCIIE
C HCHOJb30BAaHHEM, 4aT-00TOB MM MOCPEACTBOM OHJIAHH-KYPCOB.
HexoTtopsie u3 3Tux mpo0ieM OCBeLeHbI B pad0Tax yueHbIX JaJIbHETo
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3apy0exbsl, HO JAaHHBIMH UCCIIEI0BATEISMH HE OJHUMAJIKCh BOIPOCHI
0 JocTyne K 00pa3oBaHUIO U 00pa30BaTEeIbHBIM IUIATGOpMaM Bcex
BHE 3aBUCUMOCTH OT CTpaHbl npoucxoxaenus [11; 12; 13].

Wnrepec mnpencrasBnser Touka 3peHus CunmpBum  Jamnma
Pamxuone o mpobnemax eanHooOpa3us oOpa3oBaTENIbHBIX CHCTEM
B cTpaHax EBpocoro3a W mepedHs I0JaBacMbIX JOKYMCHTOB B
y4eOHbIC 3aBEACHUS, OTPAaHUUCHUN K PaBHOMY JOCTYIY B YCIIOBHAX
riiobanu3anyy, npeacrasieHHas B 2021 roay Ha oHnaiH-iatgopme
Kongepenuu o Oyaymem EBpomnsl mon nHavamom EBpomeiickoii
komuccuu [14].

O HeomHOPOTHOCTH 00pa30BaTEIbHBIX CHUCTEM, O MOJEIH
MEXIYHapOIHOTO COTPYAHHYECTBA B cepe BBICHICIO 00pa3oBaHMS
B BHJIC MEKPETHOHAIIBHON U MEXITPABUTEIILCTBEHHON MOJIEIIN MEXKTY
crpanaMu EBponsl u A3y, a Takke 0 HEOOXOAMMOCTH WHTETPALlH
B cepe BrIcIIEro 00pa3oBaHUs HA MEKAYHAPOJHOM YPOBHE MHUIIYT
U nosibekue uccnenonarenu . Oxpumenko u A. Menpimkosa [15].

B mnacrosimee Bpems Bcs MH(OpMamMs O BBICIIMX yYEOHBIX
3aBEJICHUSX DPAa3pO3HEHHA M HAXOAWUTCS Ha pa3lWYHbIX caiTax. B
CBSI3U C 3THM MBI IOJlaraeM HEOOXOIUMBIM CO3AaHHE TII00aNbHON
o0pazoBarenbHOM TIATGOPMBI B BHJE OTKPHITOM €IWHOH Oa3bl
JaHHBIX, OOBEAMHSIOMEH WHPOPMALMIO O TOCYAApPCTBEHHBIX H
YaCTHBIX KOJUIEJPKAX M YHHBEPCHTETaX B KOHTEKCTE IIOJIyYCHHMS
HETIPEPHIBHOTO 00Pa30BaHMUSI.

Hanuune takoi ruaTdopMbl MO3BOIMIO Obl CKOHLIEHTPHUPOBATH
Ha Hell He TOJIBKO JaHHBIE O KOJIMUECTBE OpraHu3anuii 00pa3oBaHus MO
TOMY WJIM HHOMY PO MITI0, HATMYHUIO Y HUX JIMLEH3HUH, HO ¥ II0KA3aJ10
Obl B CpaBHMUTEJIIHOM acleKkTe HX HOoTeHuuan (mpogeccopcko-
MIPENoJaBaTeNbCKUI COCTAB, HAYYHbIE HCCIICI0OBAHNUS, MATEPUAIIEHY IO
0a3y, COTPYAHHYECTBO C OpraHM3alMsAMH U paboTomaTensIMH,
OoubnroTeunslii GoHN ¥ T.1.). Jlymaem, 9To Takas Tio0aibHast eaHHas
oOpa3oBarenbHass 0aza JaHHBIX OO0 OpraHM3anusiax oOpa30BaHUS
npezacTasisia Obl HHTEpeC A Becex cTpaH-ydacTHHKOB OOH, a taxxke
JUIs1 TOTCHIUAIIBbHBIX CTYICHTOB, MAaI'CTPAHTOB U JOKTOPAHTOB.

UYro kacaercs ctpan Conpyxectsa HesaBucumsix ['ocynapcTs,
TO HaMH TIOAHNUMAJICS BOIIPOC O CO3JIaHUU €ANHOT0 00Pa30BaTEIBHOTO
npoctpancTBa [16]. Kpome TOro, HEOOQHOKpPATHO MBI 3aTparvuBajiu
W BONPOC O MPUMEHEHWH BO3MOXHOCTEH CTpaxoBaHUs [UIs
obecrieueHUs] peanu3alMd CyObEKTUBHBIX IIpaB Ha IOJyYCHHE
BEICIIEro oopaszosanus [17; 18; 19; 20].
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A. Dovgert

Doctrinal view on private international law:
Recodification in Ukraine

Introduction

In 2019 the process of civil law recodification was launched in
Ukraine [in this article the term “recodification” is used in the mean-
ing of systemic substantive and structural amendments to the code (or
group of codes and laws) in force, without drafting a new one].

It was decided that updating Ukrainian legislation in the pri-
vate-law sphere is required by the logic of further society transforma-
tion, namely by the formation of a true and efficient market economy
as an integral part of civil society. The Ukraine's way on the European
integration also serves as the most important factor in reforms of all
areas of social life [1, pp. 27 —41].

In two years later, the members of the relevant Working Group,
established by Ukrainian Government, developed and agreed on the
Conception of Renewal of the Civil Code of Ukraine (Conception)
[2].

The authors of the Conception assume that all books of the cur-
rent Civil Code of Ukraine (CCU) need systemic changes and signifi-
cant structural innovations. In the focus of recodification it has fallen
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not only the CCU but also family law and private international law
(PIL), having its own codifications.

As the recodification process covers the PIL’s area, the purpose of
the article is to elaborate the content of the main lines of updating this
part of Ukrainian law.

In independent Ukraine PIL was codified by the Law of Ukraine
“On Private International Law” of June 23, 2005 (Law on PIL) [3].

For the first time in the legislative history of Ukraine, Law on PIL
embodied in one document a broad set of national choice-of-law rules
together with the provisions of the international civil process.

In many respects, the Ukrainian PIL codification has become one
of the advanced and modern in the world and initiated the worldwide
interest of scientists and legislators [4; 5; 6; 7; 8].

Such international attention to the Ukrainian document is largely
due to the fact that the Law on PIL was constructed based on modern
approaches of European legal doctrine, new codifications in Western
countries (Austria, Italy, Quebec, Germany, Switzerland, etc.) and in-
ternational treaties.

The drafters broadly use the ideas realized in the Rome Conven-
tion on the Law Applicable to Contractual Obligations of 1980, the
Hague Convention on the Law Applicable to International Sale of
Goods of 1986, the Hague conventions on marriage, family, inheri-
tance, etc.

The Law on PIL turned over all the conflict theory and legisla-
tive practices that existed before in Ukraine and the former USSR. It
transferred the entire system of conflict of laws into the course of new
widely recognized approaches and principles in the world.

Among them — broad party autonomy; application to legal rela-
tions of the law of the country that has the closest connection with
them; introduction of significant judicial discretion in the choice of
applicable law; accurate and full application of the foreign law; con-
sideration of the interests of an individual concerning his personal and
family status, etc.

It should be noted that the foundations of the concept and content
of the draft of PIL codification in Ukraine were created in 1992 —
1996. Since then, for near three decades, much has changed in Ukraine
and the world in economic, political and legal terms.

Looking at PIL area, new approaches to conflict decisions and the
international civil process have been further developed and reflected
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in EU regulations and the documents of the Hague Conference on Pri-
vate International Law (the Hague Conference).

Fundamentally important in terms of recoding of Ukrainian con-
flict of laws legislation are modern EU regulations (Rome I, Rome II,
Rome III, Rome IV, Brussels I, Brussels II bis, etc.), which actually
created the European codification of PIL. To date, a number of new
documents on the unification of choice-of-law rules have been devel-
oped within the Hague Conference (e.g., 2006 Securities Convention,
etc). It should also be noted that in the XXI century the most modern
ideas of conflict regulation are embodied in numerous new national
codifications of PIL, both in the framework of civil codes (Argenti-
na, Lithuania, Moldova, the Netherlands, Romania, etc.) and in spe-
cial laws of Estonia (2002), Belgium (2004), Bulgaria (2005), Japan
(2007), Turkey (2007), Poland (2011), the Czech Republic (2012),
Monaco (2017), Hungary (2017), etc.

Main lines of the PIL recodification

Taking in mind recent quick developments in PIL sphere, it’s ob-
vious that the Ukrainian PIL theory and rule-making practice is not
fully consistent with the doctrinal and legislative achievements in Eu-
ropean countries.

The Working Group considers that PIL recodification in Ukraine
should consist in legislative developing of basic ideas of the modern
foreign codifications of PIL, elements of which were once laid in the
foundation of the Law on PIL, namely:

1) strengthening the private-law grounds of conflict of laws reg-
ulation (in particular, broadening its dispositiveness; increasing the
regulatory capacity of choice-of-law rules);

2) giving choice-of-law rules greater flexibility while maintain-
ing their certainty through such instruments as principle / connecting
factor of the closest connection and escape clause based on the closest
connection, etc.;

3) further “materialization” of conflict of laws;

4) clarifying of the unilateral approach for resolving the conflict
1Ssue;

5) reintegration the text of the Law on PIL into the body of the
revised CCU.
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skokok

1. Strengthening the private-law grounds of conflict regula-
tion. At the beginning of private-law codification works in the 1990s,
the domestic conflict of laws legislation and relevant doctrine did not
correspond to both the world experience and the general process of
revival of private law in Ukraine. The first task of PIL reform was to
strengthen the private-law potential of conflict of laws, because its
rules, like any other private-law rules, are aimed at regulating pri-
vate-law relations, albeit with an international color.

The strengthening of the private-law charge of conflict of laws is
primarily associated with the development of its dispositiveness. The
later in PIL is manifested, first of all, in such a legal institution as /ex
voluntatis.

In the Ukrainian codification, in contrast to all previous domes-
tic experience, a considerable leap in this direction has been made.
The main provisions on the lex voluntatis are concentrated in a special
article of the Law on PIL (Article 5), and its scope is significantly
expanded.

During the expected updating of the PIL codification, the institute
of lex voluntatis needs further improvement, both in terms of gen-
eral rules and in terms of its special manifestations in certain types
of legal relations (contractual, non-contractual, labor, etc.). Thus, the
current practice of international commercial arbitration and even na-
tional courts is increasingly recognizing the right of the parties to an
international contract to choose the rules of the lex mercatoria to reg-
ulate the relationship. Today, the recently adopted (2015) by Hague
Conference “Principles on the Choice of Law in International Com-
mercial Contracts” focuses on improving the /ex voluntatis institution
in many aspects, including the application of non-national law. The
legislative improvement of the institution of “autonomy of will” in
Ukraine is also proposed by the provisions of EU Regulations, in par-
ticular “Rome I’ and “Rome II”.

In the modern European legal tradition, the private-law nature of
conflict of laws is revealed by strengthening the regulatory function of
choice-of-law rules. The aureole of technicality and simple reference
function has long been removed from the latter. German scientist Leo
Raape noted that choice-of-law rules, as well as material rules, “ap-
peal” not only to the judge, but also to the parties who want to know
the rules of conduct or prospects of the process [9]. For the first time
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in the world practice of legislation this idea was written dawn in Ar-
ticle 1598 (1551) of the CCU draft, prepared for the third reading in
the Verkhovna Rada of Ukraine. Unfortunately, this provision is not
included in the current Law on PIL.

In the Western and Ukrainian codifications of the PIL, the regu-
latory function of choice-of-law rules is most fully revealed in giving
the latter more flexibility. This quality is achieved through many tech-
niques, among which the modern institute of the closest connection is
dominant.

2. Increasing the flexibility of choice-of-laws rules through the
introduction of the principle and connecting factor of the closest
connection and the corrective reservation (escape clause) based on
it. Apart from the choice of law by the parties themselves (lex volun-
tatis ), modern European systems of conflict of laws are built on the
general principle of the closest connection of law with legal relations
combined with a big number of formalized choice-of-law rules, which
embody the general principle. This approach has solved many legal
problems, including achieving a reasonable balance between legal
certainty and flexibility of choice-of-law rules.

The experience of post-World War II codifications has shown that
the best tools for balancing the certainty and flexibility of choice-of-
law rules are “soft” connecting factors and escape clauses. The modern
understanding of the closest connection (together with the corrective
reservation based on it) breathed new life into today’s PIL: the choice
of law began to depend not on the localization of any one contact, but
on the assessment of many circumstances of a particular case.

When drafting the book on PIL as part of the CCU in the 1990s,
the task of the drafters was not just to create a new system of choice-
of-law rules, but also to overcome their rigidity (inflexibility). The
choice-of-law rules had to be given such qualities that would make
them more adaptable to the circumstances, to the nuances of a particu-
lar case, to some unusual situations. From the point of balancing “cer-
tainty — flexibility” there was also the question of the level of judicial
discretion in the application of choice-of-law rules. There were no bet-
ter tools in the world to solve all these problems than “closest connec-
tion” and “escape clauses”. The closest connection for the Ukrainian
codification, as well as for modern codifications of the countries of the
world, became the best way to replace “rigid”, unilateral connection
factors with open, multilateral and flexible ones.
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The drafters of the Ukrainian codification also took into account
the fact that the closest connection in modern codifications has be-
come multifunctional. It began to play not only the role of a connect-
ing factor for a particular area of legal relations. In some codifications
it was given the meaning of the main conflict principle, on the basis of
which all the choice-of-law rules of the normative act were built. It has
also been widely used in other contexts, in particular to fill the gaps in
the array of conflict of laws, etc.

The closest connection, as a connecting factor, is presented in the
Law on PIL (e.g., p. 2 of Article 32, p. 4 of Article 44, p. 1 of Article
60, Article 66, etc.). An extremely important step in building the sys-
tem of conflict of laws of Ukraine was to provide the category of the
closest connection of the function of filling the gaps in conflict regu-
lation (p. 2 of Article 4).

Even an extremely extensive system of formalized choice-of-law
rules does not protect against the possibility of distorting the prin-
ciple of the closest connection in the case of the application of the
choice-of-law rule in certain “non-standard” factual circumstances. To
overcome this situation, it was necessary to take another step towards
meeting the flexibility of conflict regulation. Using world experience
in this matter, Ukrainian drafters of the Law on PIL have turned to
the mechanism of protective corrective provisions (escape clauses),
which allows courts in the right situations to deviate from the choice-
of-law rule proposed by the legislator (p. 3 of Article 4).

The drafters of the book on PIL as part of the CCU draft, the pro-
visions of which were later “migrated” to the Law on PIL, using the
principle, connecting factor and other aspects of the closest connection,
actually rewrote the Ukrainian conflict of laws. However, improving
the tools for balancing legal certainty and flexibility of choice-of-law
rules remains an important way to update the codification of the PIL.
Thus, the category of the closest connection should be clarified by
a provision similar to that given in Article 1 of the Austrian PIL Act
[10]. Its essence is that certain choice-of-law rules should be consid-
ered as a manifestation of the principle of the closest connection.

Another point of improvement in the category of the closest
connection is related to the need to provide courts with certain legal
guidelines how in a wide range of ties of the legal relations with sev-
eral countries to identify one, norm-forming, closest connection. That
is, it is about revealing the content of the closest connection.
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Today, the European doctrine and jurisprudence is dominated by
a territorial approach to this issue, according to which the closest con-
nection is seen in the degree of intensity of territorial contacts of legal
relations with a particular country. However, in modern conditions it
is better to prefer not so much a “geographical” as a material (mixed)
approach to the content of the closest connection. European science
is increasingly inclined to take into account when determining the
closest connection not only geographical contacts (conflict justice),
but also factors that are in the plane of substantive law and material
outcome (material justice). This approach, according to his supporters,
allows to make the conflict array even more flexible, and to “arm” the
court with all the possibilities in determining the applicable law that
the legislator has when modeling a particular connecting factor.

Based on the above, the updated conflict of laws legislation of
Ukraine should give the courts possibility to determine the closest
connection (as a connecting point, principle or protective reservation)
taking into account, along with territorial, also material factors. The
recruitment of the latter will depend on the desire to extend this ap-
proach to all or part of the legal relationship with a foreign element
(e.g., only to contractual obligations as in Venezuelan Act on Private
International Law [11]).

3. Further “materialization” of conflict of laws. An important
trend in the development of modern conflict of laws is its materializa-
tion. We speak of materialization not only when material factors are
used to determine the closest connection, but also when the legislator
or the court takes into account the material regulation and the material
legal result in determining the applicable law.

The essence of the new European approach is to move away
from the neutral, “indifferent” attitude of the choice-of-law rule to the
outcome of the conflict problem. The choice-of-law rule is no longer
equated to the station train schedule, which only informs about the
time and track of arrival or departure of trains. The social “filling” of
such norms takes place through taking into account the interests of the
subjects of relations, already embodied by the legislator in the mate-
rial legal regulation.

Depending on the public or private material interests to be taken
into account in conflict regulation, the materialization of conflict of
laws can be divided into two types. The first type of materialization
takes into account the overriding interest of a particular institution of
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private law or group of persons (e.g., protection of a weak party in an
employment or consumer contract; victims’ choice of law applicable
to tort; choice of more favorable right for the child, etc.). The second
type of materialization takes into account the overriding public inter-
est.

The main instrument of materialization of the first type every-
where in Western codifications is the plurality of connecting factors
— that is, connecting factors that complement each other or compete
in determining the applicable law. In the Ukrainian codification, this
instrument of materialization is represented by alternative, subsidiary,
cumulative and other types of connecting factors (e.g., p. 3 of Article
24, p. 1 of Article 31, p. 2 of Article 45, Article 66 of the Law on PIL).

In order to improve the Ukrainian codification, the line for wider
use of the plurality of connecting factors should be continued. In some
cases, this can be done by expanding the list of alternative connecting
factors for recognizing the validity / invalidity of acts. In others, to
provide better protection to some subjects, such as employees in em-
ployment contracts.

The main tool for the materialization of conflict of laws of the
second type is the institution of mandatory rules, which the doctrine
refers to the modern unilateral (one-vector) approach to conflict res-
olution.

4. Unilateral approach in the PIL recodification. One-vector
(unilateral) approach to resolving the conflict issue, in contrast to
multi-vector (multilateral), does not require a system of choice-of-law
rules. It is characterized by the fact that the choice of law is based on
the analysis of the action in space and in relation to the material norms
themselves, and not on the analysis of private-law relations.

It would seem that this technique was forgotten along with the
medieval theory of statutes. However, it proved to be in demand now,
during the development of national and global economies, which is
characterized by significant state intervention in economic processes
through the legislative establishment of various prohibitions and other
mandatory rules that traditionally relate to public law.

Due to the importance of mandatory rules for the protection of the
public interest, states have always sought to apply them, regardless of
the foreign law determined on the basis of choice-of-law rules. In the
post-war acts of the PIL such rules began to appear on the following
differently names: “imperative norms”, “supra-imperative norms”,
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“norms of direct action”, etc. The widely recognized doctrinal position
was that the institution of imperative norms began to be attributed to
a new way of influencing the relationship of the PIL, which comple-
ments the material and conflictual methods.

The drafters of the Ukrainian codification adopted the above-men-
tioned scientific position and reflected it in Article 14 of the Law on
PIL, which deals with the application of mandatory rules of both
Ukrainian law and, in certain circumstances, the law of third countries.

The practice of doctrinal interpretation and judicial application
of the institute of imperative norms in Ukraine testifies to the need to
make certain adjustments to it. First, it is worth changing the name of
these rules. In the doctrine and PIL codifications of many countries,
the rules set out in Article 14 of the Law on PIL, commonly referred
to as “supra-imperative”.

This name accurately conveys the nature of such rules and makes
it impossible to mix them with the mandatory rules of national private
law.

Secondly, practice shows that the inclusion of certain rules in the
category of supra-imperative is a rather difficult task for both scholars
and judges. In the text of Article 14 of the Law on PIL, there are no at
least some guidelines for this. In addition, such rules may belong to
private law, as well as to public law.

It is proposed to include only norms of public law content in the
category of supra-imperative norms. Practice shows that supra-imper-
ative norms are mostly associated with the realization of public state
interests.

If we decide that the one-vector approach to supra-imperative
norms includes only those that have a public law character, it’s easy to
see their approximate list.

skekok

The above-mentioned global directions of conflict of laws devel-
opment will become the “keys” to update all sections of the current
PIL codification and transfer them to the final book of the CCU.

Such an update involves increasing the scope of regulation and
complexity of legal techniques, detailing legal regulations, replacing
a number of outdated and ineffective rules with more modernized pro-
visions, taking into account significant changes in legal relations and
the need to regulate new legal institutions.
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5. Moving the PIL codification to the CCU. As it was saying
above, from very beginning the draft of new CCU consists of eight
books, one of which was devoted to the PIL. However, after the sec-
ond reading (2001) of this draft in the parliament (Verkhovna Rada of
Ukraine), various political forces inflicted many blows on its form and
content. Without dwelling on the details of this legislative tragedy, let
us just note that as a result of these attacks, the effectiveness of the
current CCU was significantly reduced compared to the draft. Particu-
larly heavy consequences occurred due to the adoption of anti-market
Economic Code of Ukraine, which in fact “blocked” the acting of the
CCU in the field of commerce. The second heavy blow was aimed
at the structure: two books (“Family Law” and “Private International
Law”) were “detached” from the codification, thus violating the logic
and ergonomics of the legislative system, which led to significant loss-
es in law’s application, legal training, etc.

Nowadays, in connection with the recodification process, the
question of the optimal structure of the CCU arises again, in particular
in terms of adding to the code the book on PIL. It should be noted, that
such an approach on the form and structure of the PIL codification,
which were reached by the Ukrainian drafters in 1990s, are confirmed
by current legislative practice of states. Even the PIL codifications of
the last two decades of the XXI century also testify to the widespread
use of civil codes as its “shelter” [the emergence of separate laws on
PIL in some countries may be explained by tradition (Albania, Po-
land, Turkey, Czech Republic, Hungary, the countries of the former
Yugoslavia, Japan) or the lack of the process of civil codes modern-
ization]. Thus, the civil codes of Argentina (2014), Vietnam (2015),
Lithuania (2000), Moldova (2002), Mongolia (2002), the Netherlands
(2011), Romania (2011), Tajikistan (2005) and other countries contain
developed arrays of choice-of-law rules. Sometimes these parts of the
codes (books, sections etc.) also cover the rules of international civil
procedure.

When updating the civil legislation, it is considered reasonable to
return to the original structure of the draft CCU, in particular to add to
the current code a book on PIL. The modernized provisions of the Law
on PIL will be “transferred” to this book.

The remarks of some lawyers about the alleged unusualness of the
inclusion in the civil code of procedural norms or choice-of-law rules
on relations that are not its subject (for example, labor relations) are
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considered unfounded. This is confirmed by the experience of some
foreign countries (Argentina, Quebec, Peru).

The restoration the book on PIL in the updated CCU will corre-
spond to the national legal tradition in this field (the previous Civil
Code of 1963 contained choice-of-law rues in the Section under the
name ‘Application of foreign law and international treaties, legal ca-
pacity and capacity of foreign citizens’). The practical benefit of trans-
ferring conflict of laws to the code is to increase both its role in the
regulation of private relations and the importance of the rules of pri-
vate international law. The code itself will have a complete form: the
book on PIL offers special regulatory mechanisms in case of “mov-
ing” of private-law relations to the international arena. The inclusion
of PIL in civil codes, in addition to the advantages of unity, logic and
convenience of closely related legal arrays, will provide all the pos-
itive aspects of the so-called “autonomous” codification, as well as
significant didactic and law implementing benefits.

Conclusion

The Ukrainian conflict of laws codification at the turn of the cen-
tury facilitated the transition of the domestic PIL doctrine and practice
to the theoretical platform of Western European countries and interna-
tional organizations. By means of the principle, connecting factor and
other facets of the closest connection, Ukrainian conflict of laws was
actually rewritten anew. Currently it is characterized by high disposi-
tivity, regulativity and flexibility.

The authors of the Conception suggest new updating Ukrainian
conflict of laws through further developing the modern multilateral
method of the choice of law, which has been established to a great
extent due to the efforts of F. Savigny. In doing so, the focus on the
material result should not be lost (materialization of conflict of laws
— material justice). The authors consider that an important task of the
update is to bring the codification back to the structure of the CCU.
The main direction of the renewal of the PIL codification, as well as
the whole CCU, is a further its “Europeanization”. The authors of the
Conception believe that the modernized PIL codification will ensure
more effective interaction of the Ukrainian legal system with the for-
eign ones and thus contribute to the development of international eco-
nomic and other relations.
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