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Kazakhstan and Hague Conference on
Private International Law: The Unification of
Collision of Law in International Trade
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Abstract—This article discusses the prospects of participation of
the Republic of Kazakhstan in Hague Conference on Private
International Law on the unification of collision law in the
international trade.

The article analyzes some conventions on international trade. The
appropriate conclusions based on the opinions of scientists and
expertsin this field have been made. First, all issues presented in the
form of gaps or spaces in conventions should be the subject to direct
negotiations in the course of the activities of Hague Conference, and
have a comprehensive feature, be transparent and taken under
simplified procedure.

Secondly, one should not underestimate the value of conventions
that do not become active due to various reasons and having a
positive impact on the development and improvement of national
legislation and practice in the field of private international law.

Thirdly, Kazakhstan has to reconsider its attitude to Hague
Conference, having become its full member and aiming at providing
constructive and fruitful cooperation with both the organization itself
and its member states.

Keywords—Hague Conference on Private International Law,
Hague Conventions, unification, collision norms, international trade,
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|. INTRODUCTION

HE experience of European integration is very important

for Kazakhstan and other former Soviet states aimed at
real integration. At present forma relations between
Kazakhstan and Europe are built not only in bilateral interstate
format, but also in the format of relations of Kazakhstan -
European Union and Kazakhstan - the OSCE [1]. The
integration decisions penetrate into the legal system of the
state through the process of harmonization and
unification. Fast development of international trade relations
among states and overcoming of the contradictions and gapsin
the law call for rapprochement of the Kazakhstani national law
with the legal system of the European Union.

Cooperation among international organizations whose aim
is to unify private international law plays a mgjor role in the
establishment of comprehensive and effective systems of
international trade development.
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“The main goal is to work for the unification of rules of
law, which could be achieved either by internationa
organization or under the auspices of international
organization” [2].

Among these organizations, the Hague Conference on
Private International Law is of particular note. It was
established in 1983 by the initiative of the Dutch lawyer Mr. T.
Asser (and with the support of the Kingdom of the
Netherlands) with the primary goa of framing common legal
rules or, rather, unified collision rules.

Although the Conference was established for certain
countries similar in social, economic, cultural and legal
development and with similar social and political systems, it
has been a permanent international, intergovernmental
organization since 1955.

Thus far, the Hague Conference on Private International
Law consists of 72 members. 71 states, including leading
countries in Europe, Asia, the United States, and Africa, and
one integrative region, the European Union. Sixty-eight other
states, which are not members of the Hague Conference on
Private International Law, have ratified or joined one or more
Conventions [3].

The Conference's new charter was ratified in 1951 and
adopted in 1955. According to the charter, the Hague
Conference aims “to work for the progressive unification of
the rules of private international law” (Article 1). All members
of the current Hague Conference have participated in one or
more sessions of the Conference and accept the present charter
[3].

The Hague Conference today is a global organization
promoting cross-border cooperation while solving civil and
trade law problems. Since 1951, the Conference has prepared
more than 40 international conventions on various cross-
border issues for the benefit of citizens, companies and other
organizations [4].

The continued existence and activities of the Conference are
supported by the current trend of economic
internationalization across the globe, in which has created a
great need for unified collision law.

The Russian researcher Mr. V.P. Zvekov highlights the term
“diversity,” using it to describe the scope of the Hague
Conventions, which embrace numerous areas within private
law relations [5]. I'ssues accepted at the sessions of the Hague
Conference are divided into groups that correspond to the
abovementioned functions (legal regime of internationa
contracts, international civil procedure, family and succession
relations, etc.).
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Primary international legal acts governing the igation of
collision norms for international trade include tfalowing
Hague Conventions: June 15, 1955 on the law apjpécto
international sales of goods; April 15, 1958 on tlaev
governing transfer of title in international sale§ goods;

designated by the Contracting Parties. Such designanust
be contained in an express clause, or unambiguaeshyit
from the provisions of the contract” (Art. 2) [7].

The novelty in Convention is foremost the rule plhdn
Art. 6. As N.G. Vilkova notes, for the first tima this Article

March 14, 1978 on the law applicable to agency; an@ rule that is repeated later in the subsequenguea

December 22, 1986 on the law applicable to corgrfatthe
international sale of goods.

Il. RESEARCHAND RESULTS

Conventions is included, and it is about that icheaf the
Contracting States, the application of the law eiteed by
this Convention may be excluded on a ground of ipubl
policy”. Namely in this Convention, the issues ddrsfer of
ownership and transfer of risk of accidental loshjch are

The first document, Hague Convention on the lawnportant to the sellers, is also separated fofitaetime (that

applicable to international sales of goods datedhfdune 15,
1955 is remarkable by the reason that it is noy dné first
international legal experience of unification ofnli@t rules,
but it also has the greatest number of statesticjpants of the
multilateral international instruments of this kit entering
into legal force on September 1, 1964. It had gamificant
effect on the development of subsequent internalitneaties
on conflict of law.

The convention has been ratified by the followiogmtries:
Denmark, Finland, France, Italy, Norway,
Switzerland and Niger. Luxembourg, the Netherlaraisd
Spain have signed the Convention. Belgium denourtbed
Convention on 19February, 1999.

The Convention of 1955 contains 12 Articles, 5 dfich
define the scope of the Convention and the rigptiegble to
international sales of goods, the other ones (legi6-12) are
complementary [3].

is, relationships connected with the transfer s,rare subject
to the legal effect of this Convention) [7].

Secondly adopted Convention on the law governiagstier
of title in international sales of goods on A8, 1958 fills
up the previous Convention, it is identical withiritscope of
application and the developers, as it is logicliows from
the official name, while accepting it pursued tha@&mgoal - to
resolve the issue concerning the law governingstearof title
to the goods sold.

Sweden, Although this Convention, in contrast to “its predssor”

has not yet entered into force, its influence am d¢heation of
the domestic legal system and the development wof la
enforcement cannot be denied. Convention has lziied by
Italy, signed by Greece [3].

The content of general provisions of Conventionl868
can be characterized is as follows: firstly, “tlaevlapplicable
to the contract of sale determines four situatibesveen the

The Kazakhstani researcher G.B.Ispayeva speakst abgarties: 1) the time up to which the seller is téadi to the

imperfection of certain rules, namely, the Convemtiloes not
give a definition to the international sale and<sloet indicate
signs that determine the nature of the sale. In JArthe
concept of sale is disclosed by citation of certgipes of
transactions falling within the scope of Conventiamd by
excluding certain types of transactions from tleispe of [6].

In particular, the Convention is not applied tolesaof
securities, sales of registered ships, vesselsiraafts, or to
sales upon judicial order or by way of executidrshall apply
to sales based on documents (Art. 1). Exclusiotede types
of transactions has the following reasons: seesrithat have a
specific nature of legal regulation in the interoaal sphere
have a uniform character; as in every country, ehare
peculiarities of legal regulation regarding airtraifd vessels,
causing differences in national laws of foreignmoies [6].

The Convention is applied, in particular, to sdiased on

goods and benefits and other gains associated thith
product; 2) the time up to which the seller bedrs tisks
associated with the product; 3) the time up to Wwhite seller
is entitled to compensation of damages associait thve
product; 4) as well as the validity of reservatia@imout the
preservation of title (Art. 2) — hence, by idenitify the law
applicable to the contract of international salegyobds on the
basis of Convention of 1955 and following the rutdsthis
Convention, approaches to address these issuescatsde
identified” [8]; and secondly, “in the relationshif the parties
of the contract for the international sale withrdhparties the
reference to the law of goods location is used esrlict of
criteria.

On the basis of this conflict of criteria followirgrovisions
are determined: ... the transition of ownership tfog goods
sold to the buyer in respect of any person, othan tthe

the documents; to contracts to deliver goods to Rearties to the contract of sale (however, the rafrdwnership
manufacturear produced shall be placed on the same footing recognized as transferred to the purchaseugcif s transfer
as sales provided the party who assumes deliveiryfisrnish — of ownership rights is recognized by the domestie bf that

the necessary raw materials for their manufacturepro-
duction (Art. 1) [3].

countries where the goods sold was previously). @)t... the
opposition the rights for the goods sold by théesebut not

Russian scientist profeSSOI‘ N.G.Vilkova in her Worlpaid to creditors of the buyer, such as the prgﬂband r|ghts

analyzed the features and general provisions of€aion of
1955.

She notes that “the principle of autonomy of thé ofi the
parties in the choice of applicable law is estélglds in the
framework of universal unification for the firstrte: “A sale

of possession or ownership, in particular due taetion for
rescission of the contract or by virtue of clauset
preservation of property rights (regulated by tbhendstic law
of the country where the goods sold at the timfirstf claim or
claims for enforcement) (Art. 4).

shall be governed by the domestic law of the cguntr
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In the case of a sale of goods based on the dodsjrién
these documents represent the goods sold, thes rightthe
goods sold by the seller, but not paid to creditdrthe buyer
is regulated by the domestic law of the location tioése
documents at the time of first claim or claims émforcement
(Art. 4) [3].

With regard to disputes affecting the relationstopduyer
with third parties, the matter was resolved in thd. 5,
according to which the rights that the buyer mapage to a
third party claiming with respect to property rightor any
other real right in respect of goods sold (govertgdthe
domestic law of the country where such goods wetkeatime
of submission of such claims)” [7].

The third international instrument mentioned irstpart of
the work, namely Convention on the law applicablegency
(agency agreements) on March 14, 1978, regulates
relations connected with the conflict of laws issirethe field
of representation, that is those relationships tlaihot have
direct connection with the contract for direct imi&tional sale
of goods and aim to promote products in other ways.

It was signed and then ratified by Argentina,
Netherlands, Portugal, France, and entered intoefam the
relations between these states from May 1, 1992 [3]

The generalized analysis of the contents of Convention
allows providing its following features:

1) By initiation of the developers, it combines egaches
inherent in the “common law” and continental lavasd on
this principle, determines the law applicable tatienships of
an international character arising where a pertiom,agent,
has the authority to act [7], acts or purportsdban behalf of
another person, the principal, in dealing with mdthparty. It
shall extend to cases where the function of thentageto
receive and communicate proposals or to conduaitizipns
on behalf of other persons (Art. 1) [3].;

2) the provisions of the Convention are also applie
whether the agent acts in his own name or in tHathe
principal and whether he acts regularly or occadignthat is,
this international legal instrument could be used only in
such ‘“traditional” agreements like contracts, cossians,
consignment, agency, etc., but also in the ageanyracts for
the law of countries of «common law», and also wiies
actions of the representative (broker, agent) agular, or
sporadic (Art. 1) [3].;

3) the principle of autonomy of the will of the fas
referred to Art. 4 of Convention, based on the that the
law, as determined in accordance with it, shallyapggardless
of whether it is the law of the Contracting Stadesot. This
means that this Convention is the first internalotreaty,
allowing coordination of the parties belonging te tStates
Parties to the Convention, application to theiatiehship to
the law of country, which has no relation to then@mntion
[7]. This choice must be express or must be sughitimay be
inferred with reasonable certainty from the ternts tioe
agreement between the parties and the circumstasfctse
case (Art. 5) [3].;

4) at the absence of choice of applicable law hyigsmof
the agreement (contract), the applicable law shall the
internal law of the State where, at the time ofifation of the
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agency relationship, the agent has his businesblestment
or, if he has none, his habitual residence (Ai.[8).

Exception of the common rules of Convention ondaea of
choice of applicable law by parties and of adojteit general
connecting factor, has been stated in Art. 9: whaté&aw may
be applicable to the agency relationship, in regardthe
manner of performance the law of the place of perémce
shall be taken into consideration.

At the same time, the general approach of the dpeet of
Hague Convention of 1978 to the conflict of lawpiples
that determine the applicable law is as follows: eference to
the collision law of country of representative’agént)
commercial enterprise location is fixed with theception of
this conflict criteria in favor of However, therereatwo
exceptions to these general criteria: first, A&.iddicates that
twhen application of Convention effect may be giventhe
mandatory rules of any State with which the sitathas a
significant connection, and secondly, Art. 17 cdaess the rule
of public policy.

These exceptions were first enshrined in this Cotiee

thend had further consolidation in the domestic ldwstates,

such as the Civil Code of the Republic of Kazakihgtpecial
part) from July 1, 1999 (Articles 1090, 1091) [9].

We cannot not evaluate in this context, the roleHafjue
Convention of 1978 and the codification of the valg
regional acts. For example, many of its rules agllations
contained in them were used in the development ahdR
Convention on the Law Applicable to Contractual igdtions,
which was been signed by the states - membersecEth in
1980 and entered into force on January 1, 1991.

December 22, 1986 in the framework of Hague Confare
on Private International Law completely “new”, coaned to
Hague Convention of 1955, the international acbav@ntion
on the law applicable to contracts for the inteoratl sale of
goods had been adopted.

It not only carried out a revision of the first Gemtion, but
also adopting by the states-participants of the f&ence

under the influence of Vienna Convention of 1980 on

Contracts for the International Sale of Goods, odpced
basic principle of collision of Hague Convention 1855, as
well as many evolutionary rules of conflict of laWat are
included in the text of the last Convention.

In addition, Hague Convention of 1986 introducedthe
legal system and practice some improvements andiadl
that were not reflected in Hague Convention of 1%l
Vienna Convention of 1980. First of all, we shoybay
attention to the fact that unlike Vienna Conventidrl980,
Hague Convention in 1986 put in the concept of tgjoa
different meaning: now, this term includes: a) shipessels,
boats, hovercraft and aircraft, b) electricity (A3} [3].

As Hague Conventions of 1955 and 1978, Hague

Convention of 1986 recognizes autonomy of partias i
choosing the applicable law, but complements iplbyviding
the parties with the possibility to determine tipplacable law
based on a set of conditions of contract and tinelect of the
parties. The latter considered in Convention as lmolev
(paragraph 1 of Art. 7) [3].
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Compared with the same Hague Conventions of 1985 aoonventions are aimed at unifying collision normer f

1978, in the text of the Convention two new rulesaerning
applicable law were first secured: 1) the rule thath a choice
may be limited to a part of the contract (paragramf Art. 7),
2) the rule that the parties may at any time afpemibject the
contract in whole or in part to a law other thaattkwhich
previously governed it (paragraph 2 of Art. 7). Hoer, in
this regard, it should be noted that as set fonthHague
Convention of 1986 collision criteria coincides lwihe same
criteria of Hague Convention of 1955: accordingp&ragraph
1 of Art. 8 To the extent that the law applicaldeatcontract of
sale has not been chosen by the parties in aca®daith
Article 7, the contract is governed by the law bé tState
where the seller has his place of business at ithe of
conclusion of the contract [3].

Further Convention developing Hague Convention$9&5
and 1978 determines, in accordance with Art. 15,the
Convention “law” means the law in force in a Statker than
its choice of law rules, and Art.17 does not preévére
application of those provisions of the law of tlwruim that
must be applied irrespective of the law that otlisgvgoverns
the contract.

Since Convention was adopted mainly because oh¢eel
to revise the Hague Convention of 1955, many of
innovations can be determined by comparison wighrtbrms
of the first international treaty. First of all, ishapproach

international trade among the member states. Hayeve
unfortunately, these norms are not widely useahiernational
practice except for those established at the H&presention

of 1955 and the conventions of 1958 and 1986, whiehno
longer in effect.

Researchers have offered two primary reasons wegeth
international legal acts are not widely used inerstate
relations: first, the texts of the conventions @picthe Hague
Convention of 1978) serve primarily the interesfs tie
countries that follow the principles of “civil lam{Romano-
Germanic law) rather than “common law” as well as
developing countries, as evidenced, for instangahe Hague
Convention of 1955; second, the conventions dopnotide
adequate and efficient mechanisms for solving desmgents
over laws governing the regulation of certain issimedifferent
countries, notably the Hague Conventions of 195818v8. It
should be noted that the Hague Convention of 1958
differentiates the contractual transfer of propeity the
legislation of each country, and, therefore, reapprty status
could not be determined specifically.

Meanwhile, another reason why the Hague conventions
have limited influence over the unification of ésilbn norms

its the compromising nature of such unification, bely the

connecting factors have been unified, which dodsalve the
problem of uniform regulation in full.

suggests that Hague Convention of 1986 is much ,more Moreover, “since the collision norm is, at bottom,

accurately to three expanded the list of situationshich the
connecting factor used is different.

reference, it does not solve a problem but onheintifies a
national law to address the correspondent legaltiosis.”

In contrast to Hague Convention of 1955, Conventiomherefore, as A.V. Kukin notes, “international teactlations

adopted in 1986, in paragraph 3 of Art. 8 also jates for the

first time the possibility of application of thewawith which a

contract for the International Sale in all the girstances, for
example, the contractual relationship between trégs, has a
closer connection with another law.

M.M. Boguslavsky in connection with the inclusiof this
exception in Convention as a conflict of principletes that it
“demonstrates the growing influence on the processk
unification of common law countries, primarily tHénited
States” [10].

remain part of national laws, and one could usé sdlision
norms only in line with pre-existing rules of sudodive law”
[11].

I1l. CONCLUSION

Certainly, all these issues described as disadgestar
gaps should be subjects of discussion at the Hague
Conference, handled as transparently as possitdefotiowed
up with simplified procedures.

Innovations of Hague Convention of 1986 as compased V-P- Zvekov comments that not all Hague conventiares

Hague Convention of 1955 are outlined in the A2tlitnits of
action of the law applicable to contracts of in&ional sales,
which list is not exhaustive.

equally popular for all member states, and some/exations
have not even been adopted due to insufficient musab
Nevertheless, the conventions that were not adopted

Despite the fact that Hague Convention of 19giarious reasons should not be discounted; they héfeeted

progressively unified the rules relating to the ulagon of
contractual relations in the sphere of internafiaades, it has
not yet entered into legal force, since it requipasticipation
of the five states. One state has ratified the @otign -
Argentina. Convention is signed by three staths: €zech
Republic, the Netherlands, the Slovak Republic [3].

It is important to note that Kazakhstan is not imed to the
Convention of 1986. However, it should be bornenind that
in disputes with domestic legal entities and indil
entrepreneurs in the courts of the states partiogan the
Convention shall apply rules of this Convention.

and continue to affect the development and evolutid
national legislation and practices of internatiopélate law
[5].

At present, the Republic of Kazakhstan is not a bemof
the Hague Conference, and, notably, it participatemly two
accepted conventions in accordance with: 1) the bauhe
Republic of Kazakhstan of December, 30, 1999, “Ceeding
the Republic of Kazakhstan to the Convention Aliitig the
Requirement of Legalization for Foreign Public Domnts
effected at the Hague on 5 October 1961” [8], anth@ Law
of the Republic of Kazakhstan of March 12, 2010,n“O

In summary, after examining all the Hague conversio ratification of The Hague Convention of 29 May 1968

mentioned in this section, one may note that abks¢h
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Protection of Children and Co-operation in Respe€t
Intercountry Adoption” [12];[13].
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Among CIS countries, the Russian Federation becamel?] N.G.Vilkova. Contractual law in international tusres (Attachment) —
member of the Hague Conference on InternationabRriLaw M.: Statut, 2004. — p. 110 - 119.

. . [8] N.G.Vilkova. Unification of conflict rules in thepbere of international
on December 6, 2001 and has attended six conventloh contracts // Economy and law. 19711, — p.133.

Belarus has been a member since July 12, 2001 amd [9] The Civil Code of the Republic of Kazakhstan (spegart), July 1,
participated in eight conventions, and Ukraine haen a 1999 N 409 // Kazakhstanskaya Pravda, 17 July, 189572-173.

member since December 3. 2003 and has particinat [10] M.M. Boguslavsky. International private law: Textso - 3° edition,
’ P patéeh revised and added. — M.: “Laywer”, 1999. — p. 200.

conventlo_ns [3] . [11] A.V. Kukin. Principles of international commerciatontracts,
Thus, in essence, this study presents an analystheo UNIDROIT: conceptual issues and legal nature / $yiw of thesis,

general multilateral conventions on internationales of Cand. Sc. Law. M., 2004. —p. 8.

goods in that Kazakhstan is not participating. [12] The Law of the Republic of Kazakhstan of 30 Decemt@99 “On

acceding of the Republic of Kazakhstan to the Cotiwe Abolishing

Apart from th? fact that Kazakhstan Shf)U'd beconpardy the Requirement of Legalisation for Foreign Pulllimcuments done at
to the conventions discussed above, it should btdno The Hague on 5 October 1961” // Kazakhstanskayadares January
however, that adherence to them (and their ratifioq will 2000, No.004

not only contribute to the development of natiolegjislation [13] Trﬁ_ '-‘?_W OfTrt]heHReP“bgC of *;azakpsztg”MOf iggﬁ';"go?l‘f_ "O”f
in the sphere of legal reguiation of the conflistues, to  Siicalon Tne Hague Comenton of 20 ey 1995 Brotecton o
bringing its norms and principles in accordance hwit Kazakhstanskaya Pravda, 17 March 2010, No.62 (26123
international standards, but also will involve t@untry into [14] D.A. Abdilda. Problem of implementation of interiwatal contracts into
the unification processes of private legal relation the nationz_il customs law of the Republic of Kaz#dhg Thesis Cand.
As exemplified by Russia, it is also necessaryrgae in sc. law University named D.A. Kunaev, Almaty 208%. 10.
Kazakhstan Information Centre of Hague Conference o
Private International Law, which goal will be theopotion of
private international law in our country. The expaces of
Russia, Belarus, and Ukraine in at the Hague Centars
show that “in order to develop international cogien and
avoid possible collisions in view of a leading rot#
international contracts on foreign economic, fonegade and
customs issues prior to the accession of the Repul
Kazakhstan to the WTO and taking into account @ifidesire
of Kazakhstan to join 50 the most competitive caestof the
world” [14].
In light of this, Kazakhstan should reconsiderpitsition on
the Hague Conference and become a full member, ngaki
effective cooperation with the Organization and ritember
states the cornerstone of its goals.
This is important for Kazakhstan’'s strategic nagion
interests as it is being mentioned with increadimeguency
regarding its relations with the EU (for instancthe
Agreement on Advanced Partnership and Cooperation
proposed for the nearest future) and with the natonal
community. The Republic of Kazakhstan badly nebdéshest
practices and opportunities of the Hague Conferémaeder
to become an active and integrative part of theopean and
world legal framework.
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