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Theoretical and practical questions of referendum
The article is devoted to the analysis of one of the most important, interesting and requires a rethinking of the forms of direct democracy - a referendum. The referendum is defined as a national survey, a nationwide vote on the bill. What are the specifics of this form of direct democracy? What explains the flurry of activity and its application in popularity in the early 21th century, and especially in recent years?
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Theoretical and practical questions of referendum
In the message of the Constitutional Council of RK “About a Condition of the Constitutional Legality in RK” of June 16, 2016, it is said, that: “A political and legal basis of Independence, formation, strengthening and improvement of new statehood is the Constitution of the country”. Progressive provisions of the historical documents which founded the state independence formed the basis of the first Constitution of RK of January 28, 1993 and in the subsequent – the existing Constitution of the Republic accepted on August 30, 1995 on a national referendum [1].

One of the most important interesting and demanding reconsideration forms of direct democracy is the referendum. What is a referendum? In what are specifics of this form of direct democracy? By what the surge in activity and popularity of its application at the beginning of the 21st century, and especially in recent years is explained.

In 1964 professor V.F. Kotok noted that in special literature the referendum (from the Latin word “refero” that means I report, I reportage) is determined as national poll, national vote by the bill. A kind of a referendum - the plebiscite (from the Latin word plebs - the simple people, scitum - the decision) applied usually to the solution of territorial and other specific state questions [2]. The plebiscite means - it is the same referendum, but carried out on a narrow circle of questions.

The prof. Kotok considered that there is no distinction between a referendum, poll of the population and a plebiscite. All of them irrespective of the names “represent the approval of this or that draft of the state decision by the popular vote giving to the decision a final and binding character” [3].

Professor A.A. Mishin gives the following definition of this institute in the legal encyclopedic dictionary: “A referendum (from Latin referemdum - what has to be reported) - the appeal to an elective body for the purpose of acceptance of the final decision on the constitutional, legislative or other internal political and foreign policy questions” [4]. It turns out, the referendum is an appeal of the supreme representative body to citizens. But here it is not visible to essence of this institute as votes, direct adoption of the concrete decision, but not a simple sentence of a certain question for consideration to voters.

The legal encyclopedic dictionary gives also definition of a plebiscite as population poll, as a rule, for the purpose of determination of destiny of the respective territory. In some countries the plebiscite is considered a synonym of a referendum [5].
Professor A.A. Mishin in other works develops the definition of a referendum. “In strict sense of the word the referendum represents the appeal to an elective body for the final decision any (mostly legislative or constitutional) a question. This address can proceed both from Parliament, and from the head of state in case of the solution of national questions or from local authorities to a local elective body for the solution of local questions” [6]. Quite right that the right to appoint a referendum can belong to the above-named bodies, but it is besides difficult to agree that the referendum is only the address to voters, but not decision-making in such specific way as it was already told.
A.A. Mishin emphasizes that “a peculiar kind of a referendum is the plebiscite, i.e. population poll about political destiny of the territory on which it lives. In some countries of (France) the plebiscite is considered wider concept, than a referendum which is considered a kind of a plebiscite. In other countries of (USA) do not do distinction between plebiscites and a referendum” [7]. As we see, the legislation of the different countries interprets these terms in different ways. For example, in the Constitution of the Republic of Estonia the term a plebiscite is not used at all, article 56 says that the people carry out the Supreme government through the citizens having a voting power: 1) by elections to the State Meeting; 2) by a referendum of national vote). Further in articles 105-106 the concept a referendum (national vote) is used [8] too.

  The constitution of Japan in the article 96 says that amendments to the Constitution are made at the initiative of Parliament with the consent of not less than 2/3 from total number of deputies of chambers and are represented then on approvals of the people; the amendment is considered approved if the majority voting supported it, or as a special referendum... [9]. Here the concept of a referendum and its synonym — “approval of the people” is used.
The Ukrainian scientist A.G. Murashin differently gives definition of a referendum: “The referendum is a national (national) vote for the purpose of acceptance of the final decision on the constitutional, legislative or other internal political questions” [10]. This definition has something in common with definition of a referendum which the professor  V.V. Maklakov gives: “Term referendum... means vote of voters by means of which the state or self-administrative decision is made. In some countries (for example, in Yugoslavia) a referendum call any vote of voters irrespective of its consequences, however such understanding nowadays — it is rather an exception of the rule” [11]. The general in these statements is that the referendum is vote, national or local.

Our legislation (referring to the old legislation) is always used only the term “referendum”. The term “plebiscite” was not used. In the referendum, the concept does not always put the same meaning. The Constitution of 1936 defined the referendum as a “popular consultation”. In the Constitution of 1936 the referendum was defined as “national poll”. Such definition is hardly worth using because as follows from the concept “poll”, the result of vote in this case most likely has no obligatory value neither for the public power nor for citizens [12].

Article 5 of the Constitution of the USSR of 1977 and of the Constitution of KAZSSR of 1978 provided that “the most important questions of the state life are submitted for national discussion, and also are put to the national vote (referendum)”. In these Constitutions the referendum and national vote are used as synonyms, it emphasizes the imperative nature of results of this institute.

In the only Law of USSR “About national vote (a referendum of the USSR)” of December 27, 1990 in the Article 1, part 1it was designated that “in the present Law the referendum is understood as a way of acceptance by citizens of the USSR by national vote of laws of the USSR and other decisions on the most important questions of the state life” [13]. In that period of time and in our republic was drafted similar law of the Kazakh SSR “On the popular vote (referendum Kazakh SSR)”. This project was complete, the mirror image of the federal law and therefore contain exactly the same determination referendum.

The legislation on a referendum of the independent state of the Republic of Kazakhstan as follows defines this institute. The presidential decree of the Republic of Kazakhstan which is valid the constitutional law “About a Republican Referendum” of March 25, 1995 said: “A republican referendum — national vote according to drafts of laws and decisions on the most important questions of the state life of the Republic of Kazakhstan” [14]. The constitutional Law of November 2, 1995 specified a concept of a referendum, having added that it not just vote according to drafts of laws and decisions on the most important questions of the state life of the Republic of Kazakhstan, but, the most important, under draft constitutions and the constitutional laws [15].

Proceeding from all aforesaid, it is possible to draw a conclusion that the referendum is the specific institute of direct democracy representing national or national, local (depending on the scale of the held event within all republic or the certain area or an administrative and territorial unit) vote under draft constitutions, the constitutional laws, laws, acts of local self-government and other most important questions of the state life. In other words the referendum represents a specific form of the final decision of these or those state questions by directly people. The plebiscite is a kind of a referendum. “From the legal point of view of distinctions between a referendum and a plebiscite is not present; these are full synonyms. However stylistic distinction is available: a plebiscite calls a referendum on the questions having for the country or the region as it is accepted to speak, fatal character. For example... question of the state accessory of batable ground, of the form of government, of further existence of ruling regime, of trust to the leader of the country and etc...” [16]
The referendum and popular consultation – it’s not the same thing and they are not synonymous. The referendum involves a commitment, and a survey is just a discussion of possible solutions or decisions.

Constitutional theory classifies referendums on various kinds for various reasons. Many researchers of the institute addressed this issue in their work [17].

Depending on the area covered divided into nation-wide referendums (national) and local. Nationwide referendums are held in the entire state in all its territory. Local referendum organized to address public issues of local importance within a particular part of the state, in accordance with its administrative and territorial division. They can be held in some subjects of the Federation. But in practice, local referendums were conducted rarely.

Local referendums may also be convened on the draft acts of maslikhats, on other major issues of local life, put forward by the masses, bodies of public organizations of the region, district, city, town, and village. The decision on holding a local referendum could be taken by local representative bodies of state authority on its own initiative or at the request of the commissions, maslikhats deputies, public organizations, citizens.

Depending on the types of acts to be submitted to referenda, the last divided into constitutional and legislative. In the constitutional referendum ordered either drafts a new constitution or constitutional reform or amendment to the Constitution or constitutional laws. Such referendums are constitutive character. On the legislative referendum shall be made an ordinary law, amendments to laws previously approved by referendum.

Professor V.F. Kotok divided the referendums on the advisory and mandatory, depending on the validity of the received the decision. At holding a consultative referendum revealed the views of the population accounted for proposals, but the final decision is made by the appropriate state agency. In our opinion, this is not entirely true. The so-called consultative referendum will not have a referendum in the full sense of the word. After all, what is a referendum? This vote, the answer is “yes” or “no”.  All kinds of discussions do not have a referendum. But if you stick to this point of view, an example of a consultative referendum can be called within a month to discuss the draft Constitution of the Republic of Kazakhstan, adopted August 30, 1995 (although it was very brief discussion on the term and insufficient in content, because the majority of voters in it did not participate, and many were not even familiar with the project). A mandatory referendum is called, in which adopted mandatory for all solution. For example, the referendum on the adoption of the Constitution of the Republic of Kazakhstan August 30, 1995.
By way of popular vote are divided into mandatory and optional. A mandatory referendum is called when a draft act is required to be approved by the voters (for example, the draft of the constitutional amendments in all US states). In this case, a particular issue cannot be resolved except by referendum. Optional referendum - this is a referendum that does not need to be conducted in this regard, the appointment of such a popular vote depends on the discretion of the authority competent to call a referendum. Holding such a referendum may be initiated by voters (e.g. Italy), on the subject of the federation (Switzerland), or the central government [18].

Mandatory and optional referendums and are characterized by different legal force of decisions. “The decision taken by the mandatory referendum may be withdrawn or significantly altered only by popular vote. Optional referendum produces a solution that can be changed or canceled as a representative body, and a new popular vote. The latter can be carried out in the event that it finds it necessary to the appropriate representative body” [19].

Foreign authors, based on the analysis of the constitutions of different countries share the mandatory referendum on the absolutely indispensable and relatively binding. Absolutely mandatory referendum corresponds to the definition of a mandatory referendum, which was mentioned above and is considered to be relatively certain the referendum means of resolving disputes between constitutional authorities. [20]

The authors of the textbook “Constitutional (state) law of foreign countries” release another specific kind of referendum - resolutely referendum (national veto). As an example, Article 75 of the Italian Constitution, which provides for a referendum only to decide on the total or partial repeal of the law or an act having the force of law? [21] For our legal system resolutely referendum is not peculiar.

Referendum Institute has arisen for a long time. It was first held in Switzerland in the canton of Bern in 1439. Of course, the greatest development of this institute was in the XX century. “It was carried out (in 1987), an impressive number of national referenda: in Europe - 101 in Africa and the Middle East - 54, in Asia - 18 in America - 25 in Australia and Oceania – 45” [22]. Analyzing the history of popular votes cannot say for sure that this institution has always served the interests of democracy or, on the contrary, the interests of reaction. Of course, the referendum is not always served progressive goals. Repeatedly, Hitler used the referendum: in dealing with the release of Germany in 1933 from the League of Nations, the connection presidency and post of the Fuehrer and Reich Chancellor in 1934 and the accession of Austria and Germany in 1938.
Another example: In April 1989 in Uruguay, a plebiscite was held on the issue of respect for the law on amnesty in 1986.  53% of the officially registered 2.3 million voters were in favor of the law. Thus, about 80 cases of killings, torture and other crimes, which involved between 180 and 200 military officers during the dictatorship, will be forever buried in archives and criminals will never be punished. [23]

Especially actively referendum institutions used in the late 20-early 21th century. The most recent example is the referendum in the UK, which was held June 23, 2016. In this referendum, less than 52% of the vote, it was decided to withdraw Britain from the European Union. This solution is very ambiguous, generates a lot of political, economic and organizational problems.

Once again, that uniquely evaluate the Institute of the popular vote is impossible. It should consider all aspects: the alignment of political forces, democratic and reactionary political regime, the degree of economic development, political and legal consciousness of the masses, and others.

In a democratic state, what has declared itself the Republic of Kazakhstan “... in the referendum, with all its obvious disadvantages and hidden defects, laid still a strong democratic potential” [24]. Why?

Firstly, the people directly act as the supreme legislator, which authorizes the most important public law for all citizens, state bodies and officials;

Secondly, the referendum to accelerate the growth of justice citizens;

Thirdly, it is a form of public expression;

fourth, it made such a social function of democracy as public control over the activity of representative bodies, since referendums given the imperative assessment legislation, which obliges the supreme bodies of state power (or at least should oblige) to improve its standard-setting activities;

Fifth, develop public interest in government and public affairs, increased influence and impact of citizens on all aspects of life [25].

In addition, participation in the referendum creates a citizen confidence in the fact that he can influence his opinion on the adoption of specific decisions, keeps on instilling confidence in their legal impotence in terms of corruption and bureaucracy.
References:
1. Message of the Constitutional Council of RK “About a Condition of the Constitutional Legality in RK” dated June 16, 2016. – Kazakhstanskaya Pravda. – 2016, 18th of June. -№ 116 (28242).
2. V.F. Kotok. Referendum in system of socialist democracy. – M., Nauka. – 1964. – 4 p.

3. V.F. Kotok. Problems of development of direct democracy in Soviet state. Abstract of doct.diss. – M. -1965.- p.31.
4. Legal encyclopedic dictionary. – M., “Sovetskaya Ensiclopedia”. - 1984, -p. 320.
5. In the same place. P.252.

6. A.A. Mishin. Constitutional (state) right of foreign countries. - М., “Belie al’vi”.-1996.-p.149.
7. In the same place.
8. Constitutions of 16 countries of the world, Almaty, “Zheti Zhargy”. - 1995.-p.535, 546-547.
9. Constitutions of 16 countries of the world, Almaty, “Zheti Zhargy”. - 1995.-p.535, 546-547.
10. A.G. Murashin. Direct democracy in system of socialist self-government of the people. – Kiev, Visha shkola. -1989. – p.64.

11. Constitutional (state) right of foreign countries. General part. – M., Print “Bek”. – 1996. – p.384.

12. Constitutional (state) right of foreign countries. General part. – M., Print “Bek”. – 1996. – p.384.

13. The law USSR “About national vote (a referendum of the USSR) of December 27, 1990//”News of Councils of People’s Deputies of the USSR, 1990. 29 December.

14. The presidential decree of the Republic of Kazakhstan which is valid the Constitutional law “About the Republican Referendum” of March 25, 1995//Kazakhstanskaya Pravda. 1995, 28th march.

15. The presidential decree of the Republic of Kazakhstan which is valid the Constitutional law “About the Republican Referendum” of March 25, 1995//Kazakhstanskaya Pravda. 1995, 28th march.

16. Constitutional (state) right of foreign countries. General part. – M., Print “Bek”. – 1996. – p.384.

17. Results of a plebiscite in Uruguay the II News of Councils of People's Deputies of the USSR, 1989, 19th april.
18. M. Marchenko. The referendum is we//Komsomolskaya Pravda, 1989, 20th june.

19. A.G. Murashin. Direct democracy in system of socialist self-government of the people. – Kiev, Visha shkola. -1989. – p.64-65.
