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LAW
CIVIL LAW

Huxonaii JIeBosuy CeHHUKOB
npogeccop, 3acayxcer bl paboOmHUK HAyKu u 06pazoganus,
obnadamens Opdena Examepune: Benukotl 3a 3acayau ¢ obaacmu nayku
u npoceewyenus (PAE)

O KPU3UCE CYAEBHOW CUCTEMbI
WMHTEJNNEKTYAJIbHbIX NPAB!

Yupexzerve u oTkpeiTie Cyna 00 HHTE/UIEKTyanbHbIM npasam Poccun B 2013
rofly O3HaMeHOBAIO Hayano HelcTBisr cynedHOMA cucTeMbl NpobecCHOAAIBHO 3ailid-
WArOLLEH MpaBa HHTEJUIEKTYanbHOH COOCTBEHHOCTH € MEPCIEKTHRBOM MPOEKTa 3aliMThI
NpaB HEMaTEPHAILHOINO COINEPXKaHUs MPAMO WM KOCBEHHO CBA3aHHBIX C JMYHBIMU
HEHMYIECTBEHHbIMY HHTEpeCaMK (OPMHPYHOILMECS [0A 3THIOH HCISTOUWTEIBHBIX,
HEMaTepHATbHBIX, MOPAJIBHBIX MPAB H KOMMNEHCATOPa MOPAJIBHBIX YIUEPOOB, HEOTHENH-
MBIX OT aBTOPCTBA ¥ UHTEJUTEKTY JIbHOH TBOPYECKOH AEATENBHOCTH, 2 MOXET ObITh 3a-
LMTE! JOKE BCEro Takoro, YTO COMPSIKEHO ¢ HHTEJUIEKTY UTbHBIM HauaioM JIMYHOCTH U
UMetoLIee IIPOJIODKEHHUE B TTONTHOTE COAEPIAHHs [1paB YesloBeKa H IPKAaHHHA.

3ajaya cysa rno WHTENNEKTYalbHBIM 1paBaM Oblla O4EHb CIOKHON BCIENCTBUE
TOTO, YTO 3aKOHOAATENILCTBO PEryIHpyIOillee NPOLECCh] CO3AaHUs, PETHCTPALIMK, He-
NoJIb30BaHMS — OOOPOT MHTEJUIEKTYaNbHOH COOCTBEHHOCTH COLEPXKANO ABHbIE HPO-
Oenpl, ¥ MPOTHBOPEYM HOPM 4 4aCTH TPaXXJAHCKOro kojekca PM u mx He cornaco-
BAHHOCTH C APYFMMHU HaCTAMH IPaXKHaHCKOTO KOAEKCA W WHBIX HOPMAaTHBHBIX pery-
FIITOPOB 3aKoHoaTenbcTBa Poccuy.

3710 MOXHO ObUIO OBl pa3peliiTh, YKOMILIEKTOBAB COCTaB CyAa CliclHanicTaMy,
NpodeCCHOHANBHO 3aHUMAIOUIMMHUCT H 3HAOLMMUCS BONPOCH HCKUIOUMTENBHBIX
UMY LIECTBEHHBIX ¥ JIMYHBIX HEUMYIIECTBEHHbIX [PaB WHTEJUIEKTYyanbHOH COOCTBEH-
HocT. OnHako 310 He npousouwio. Kak e obecneynts QyHKUHOHUPOBAHHE MEXa-
HHM3MOB CTOJTb ¥HHOBALMOHHOMN CTPYKTYph! CyieOHOH cucTeMbi?!.

I 3toro na 6ase cyza No HHTEUIEKTYanbHBIM MpasaM yupexaanca Hayuno
kOoHCybTaTHBHBIH CoBeT Cyna 10 MHTENICKTYIBHBIM rpasam. 310t CoBeT W npu-
3BaH 6bU1 OOBICHHTL M Pa3biCHUTH MHOFKHE M MHOIHME HECOrJIaCOBAHHOCTH 3aKOHO-
JlaTeJILCTBa M0 HHTEJUICKTYIbHOM COOCTBEHHOCTH, a TaKKe JypHaJl CyJla [0 UHTEN-
JIEKTYaNbHBEIM IpaBaM NPH3BaHHEBIH OCBEINATEL MMOJIEMHUYECKHE PACCYHACHUT O KOH-
KPETHBIX ¥ IEPCIEKTHBHEIX TEMaX 060 pOTa HHTENEKTY allbHOA COOCTBEHHOCTH.

Mo noruke B coctas CoBera MOJDKHBI ObUIM BOKTH CHEUHANIKUCThI, 00Nanarouiye
cnetuGUUHBIMK 3HaAHWIMH B CI0COOHBIE NMPUMEHHUTE 3TH 3HAHHUA 10 MECTY, CYILECTBY,
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Pa3iMYHBEIX BHIOB JIOKAILHBIX 30H 3KOHOMWYECKOro O/aronpuaTCTBOBaHMSA
(AMypckas obnacTs).

Becomuyiii BJIa B CTUMYJIMPOBaHHE WHBECTULIMOHHOUW NeITeNbHOCTH BHOCST
PErHOHalIbHbIE WHCTHTYThHl PA3BUTHA — WHBECTHLHMOHHEBIE QOHIBI, QOHEB! OPSIMBIX
VHBECTUUMH W Npyrve GOoHMIEL

B nepeuse MHBIX Mep rocyJapCTBEHHON MOLNEPKKH, NPUBENEHHBIX B 3aKOHAX
00 MBBECTHUMOHHOH NEATENBHOCTH, CJIEJXYeT BLIAEINWTh OPraHW3alMOHHOE COfeH-
creue. Tak, crartbeit 10 3akoHa Xabaposckoro kpas ot 23 Hos6ps 2011 r. Nel30
TIPEAYCMOTPEHb)  ceayolne GOpMbl rOCYapCTBEHHOH OpraHM3alHOHHON MOj-
JEPMKH MHBECTHLIMOHHON AESTENbHOCTH:

CONPOBOMAEHHE UHBECTULMOHHBIX NPOEKTOB T10 NPUHLIMITY KOIHOFO OKHaY;

OKa3aHMe WHQOPMALMOHHO-KOHCYJIbTATHBHOW MOMOiNM CyOBbekTaM WHBECTH-
UMOHHOH [esTENBLHOCTH 10 BOMNPOCaM MNpeJOCTaBJIeHWI KpaeBOW rocynapCTBEHHOM
NOANEDKKH HHBECTHLIHOHHOHN NEATENLHOCTH;

NpENCTaBieHHe HHBECTHLMOHHBIX MPOEKTOB Ha POCCHACKMX W MEXIYHapO.-
HEIX M&pBﬂpHﬂTHﬂX;

OpraHu3alys ¥ NpOBENEHHEe MEPONPHATHH B cepe UHBECTULIMOHHON NesTeNb-
HOCTH, HanpaBfeHHBIX Ha (OPMHPOBaHHE WHBECTHLHOHHO- NPHBIEKATENLHOTO HMH-
IDKa Kpasg: BICTABOK, KOHIPECCOB, KOH(EpEHUMH, KKPYIIBIX CTONOBY, IPE3eHTaUuH,
CEMMHApPOB, CHMMO3MYMORB, (HOPYMOB, IpMApPOK HHBECTHLIMOHHLIX [IPOEKTOB W MHBIX
MEPONPUATHH;

pasmelienve Ha oduIanbHOM calite [IpaBuTenbera Kpas nub0 CneuHanmu3n-
POBAHHOM HMHTEpHET-NOpTane 00 MHBECTHUMOHHON NeATENbHOCTH B Kpae B nubop-
MaUHOHHO-TEIEKOMMY HUKALMOHHOH cety «MHTepHeT» CBeneHMH, CnocoGCTRY FOIIMX
Pa3BUTHIO HHBECTHIIHMOHHOH AESTEILHOCTH B Kpae.

3axoHb! 06 MHBECTHLMOHHOM AEATENBHOCTH NPEeXyCMAaTpUBatOT 1 Apyrue dop-
MBbl OPraHU3alMOHHOTO COHNEHCTRHSA. -

VmeroTcs orpaHM4eHus roCyJapCTBEHHOMN NOJHEPKKH HHBECTUIHMOHHOMN jes-
TEJILHOCTH.

O61uas cyMMa HaNOroBLIX JLMOT HE NOMKHA MPEeBBIATh CYyMMY HAJIOTOBBIX
NOCTY [UIEHKH B KOHCOJMIMPOBaHHbIH Otomker Pecnybnuku Caxa (SkyTHi) 3a 00-
MK NEPHOL NPEACCTABNICHUS HAIOTOBLIX JILIOT.

B Pecnytnuke Caxa (JkyTHs) yCTaHOBIEHO, 4T0 0Owlas Cymma HalOroBBIX
JIBTOT HE NOJDKRA NPEBBILIATh OOy CYMMY BJIOXKEHHBIX HHBECTHLIHH.

bromxerHble cyOCUANY NPEAOCTaBALIOTC Ha Bo3MewueH e (Kamyarckuil u Xa-
HapoBckuii kpast) ¥ s xomneHcauun (EBpefickas aBTOHOMHas 00J1aCTh) TOIBKO Ya-
CTY 3aTpaT CyOBEKTOB HHBECTHLMOHHOIO MpoLEcca B CIydasx, 3apMKCHPOBAHHBIX
PETrHOHAILHBIMY 3aKOHAMHU.

CYMMa HaIOIOBBIX JIBI'OT M HHBIX BHIOOB rocynapUrBeHHOFx NMOANEPXKKHU B Eg-
peHCKOH aBTOHOMHOH 0GJIAaCTH HE MOXKET MPEBbIINATE CYMMb! MHBECTHLHMN.

3axoHsl 00 MHBECTHMIHOHHOH HEATENILHOCTH M MHble HOPMATHBHBIE [IPABOBBIE
aKThbl PEFTHOHOB PETIAMEHTHPYIOT YCJIOBHS, IOPAOK NIPEOOCTABICHHS, & TAKXKE PHU-
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OCTAHOBKH H IIPEKPALICHHS rOCYy 1apCTBEHHOTO coneicTBUs yJacTHUKaM UHBECTHUH-
OHHOTO npouyecca.

[TpumeneHue Mep rocyNapCTBEHHON MOMIEP>KKH HHBECTHLIMOHHOH AEATENBHO-
CTM 3HAYMTENLHO YJydmaeT COCTOSHHE WHBECTMLMOHHOTO KJIMMara B CyObeKTax
Poccuiickoit Demepaunu, gxonamux B JOO.
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Candidate of engineering, associate professor, Pernebekov S.
!Al-Pharabi Kazakh National University-Almaty city,

M. Auezov South Kazakhstan State University, Shymkent city,
Republic of Kazakhstan

iIMPROVING THE LEGAL STATUS OF BANKS
AND ORGANIZATIONS ENGAGED IN CERTAIN TYPES
OF BANKING OPERATIONS IN REPUBLIC OF KAZAKHSTAN

Nowadays in the period of need to further improve banking activity a tendency
of strengthening the scientific attention to the issue of the legal status of the subjects
of banking activities is being saved.

In particular, Zhusupov A.D. is of the view that «in order to determine the sub-
ject and method of legal regulation of banking activity it is important to know the le-
gal status of its members. According to him, in accordance with any applicable law
such members can be divided into two groups:

1) The National Bank of the Republic of Kazakhstan;
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2) Second-tier banks and institutions performing certain types of banking trans-
actions (Articles 3 and 5 of the Law of Republic of Kazakhstan «On Banks and Bank-
ing Activity in Republic of Kazakhstan») «{1].

To our mind, depending on the object and method of legal regulation of subjects
of banking activities should be divided into the following groups:

1) The National Bank of the Republic of Kazakhstan;

1) Second-tier banks (other state banks in Kazakhstan, private banks);

2) organizations engaged in certain types of banking operations.

This classification’is the most clearly defines the list of subjects of banking ac-
tivities, depending on the nature of their legal regulation, because, for example, sec-
ond-tier banks and institutions performing certain types of banking operations are dif-
ferent in legal capacity to implement banking activities.

First of all, the scientific interest falls to the legal status of the National Bank of
Kazakhstan, which operates on the basis of the Constitution, the laws of the republic

_ —and the international treaties (agreements)of the Republic of Kazakhstan.

- Despite the fact that the special status of the National Bank of the Republic of
Kazakhstan is obvious, one of the problems is the lack of normative reflection of its
special role in the state.

In addition, there should be rules governing activity of the National Bank of Ka-
zakhstan in conditions of emergency or special state conditions.

One of the constitutional and legal problems of second-tier banks is the presence
of securing regulatory status of second-tier banks with a special legal status.

Creation of special subjects of banking activities inevitably involves conflict
with the fundamental constitutional and legal provisions. Thus, the appearance of the
Development Bank of Kazakhstan with special structures are not included in the
banking system, but at the same time performing certain types of banking activities. It
is, indeed, lead to the formation of case law in a completely different legal system
that affects the state of implementation of constitutional and legal norms, including
the well-being of the people of Kazakhstan, which is the only source of state power.

Another problem with the constitutional and legal regulation of banks of the
second level is the lack of regulation in the Constitution of the Republic of Kazakh-
stan of the most important relationships related to banking activities.

Thus, under article 61 of the Constitution of the Republic of Kazakhstan the Par-
liament has the right to issue laws that regulate the most important public relations,
establish fundamental principles and standards dealing with: 1) legal capacity of indi-
viduals and legal entities, civil freedoms and rights, obligations and responsibilities of
legal entities and individuals; 2) conditions of ownership and other property rights; 3)
foundations of organization and activity of state bodies and local self-government,
state and military service; 4) taxation, establishment fees and other mandatory pay-
ments; 5) The national budget; 6) issues of the judicial system and legal proceedings;
7) education, health and social security; 8) privatization of enterprises and their prop-
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erty; 9) environmental protection; 10) administrative-territorial structure of the repub-
lic; 11) ensuring defense and security of the state.

The same article noted that all other relations are regulated by laws.

An analysis of this list showed that the activity of second-tier banks are not paid any
attention. It can be presumed to relate this gap with a period when the banking activities
didn’t affect the lives of Kazakhstanis and the fate of the state intensively as it is now.

Thus, the second-tier banks in Kazakhstan are not only in economic ties with the
state, but also form the inextricable link between the people and the govemnment, the
quality of which depends on the well-being of each person. On the other hand, public
bodies watching this relationship should take care of the effective coordination of
such relations with only one purpose — to ensure the economic security of the country
as well as the protection of citizens from corporate abuse.

According to paragraph 3 of Article 1 of the Law of the Republic of Kazakhstan
«On Banks and Banking Activities in the Republic of Kazakhstany any legal entity
which does not have the official status of the bank can not be called a «bank» or
characterize themselves as engaged in banking activities 2]

However, Article 5 of the Law of the Republic of Kazakhstan «On banks and
banking activity in the Republic of Kazakhstan» defines the organization engaged in
certain types of banking operations as a legal entity that is not a bank, which is based
on the license of the authorized body and (or) the National Bank of the Republic of
Kazakhstan or in accordance with the legislative act of the Republic of Kazakhstan is
entitled to carry out certain types of banking operations stipulated by this law.

In our cpinion, on the basis of paragraph 3 of Article 1 of the Law of the Repub-
lic of Kazakhstan «On banks and banking activity in the Republic of Kazakhstan», it
can be concluded that, firstly, this item is contrary to Article 5 of the Act, and, sec-
ondly, activities of organizations engaged in certain types of banking operations, co-
vers part of the banking operations.

Links to the above problem, there are some solutions to this contradiction:

1) to make the activities of these organizations illegal and eliminate them, leav-
ing the banks to expand their system;

2) to determine that the status of the bank includes the status of an organization,
which received a license to engage in certain types of banking operations.

In favor of the first proposal there are a lot of facts of unjustified breach of the
rights of clients and creditors of institutions engaged in certain types of banking oper-
ations. [3]

Visually such unreasonable acts can be traced in Kazakhstan in September 2015,
when the devaluation of national currency is still creating a stir among the popula-
tion. Despite the fact that the head of the National Bank of Kazakhstan reported on
the devaluation of the currency by a certain percentage some currency exchange of-
fices is much overstated its course of buying and selling foreign currency, thereby
earning a lot of money on exchange.
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In this regard there is the need to improve the structure of the subjects of bank-
ing activities in the Law of the Republic of Kazakhstan «On banks and banking activ-
ity in the Republic of Kazakhstan», which is invited to the following scheme: a ge-
neric term will be the term «credit institution» and kinds — concepts «bank» and
«non-bank credit organization» [1].

This proposal, in terms of the first solutions for the status of the organization in
question, is quite attractive.

Given the High importance of banking activities in the financial sector and the
need for further improyement of the legal status of banks we offer primarily to desig-
nate the role and place of banks by fixing their status in the Basic Law — the Constitu-
tion of the Republic of Kazakhstan.

Adding to the Constitution of the Republic of Kazakhstan more articles on fi-
nancial and banking system will strengthen the status of banks in Kazakhstan and will
allow to make important legal decisions and create a kind of foundation for making
changes to address the problems in the implementation of the relevant law.

— —
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INTERNATIONAL LAW

Kupeera Haranosa
Cr yaenr 4 kypca Brnagyumupckoro ropuanaeckoro uHer UT yT a ©®CHUH Poccum
Epoxnuna Onus EBredreBna
CT apuwwii npenogasar efb Kadeaps! rpax JaHCKO-NPAaBOBBIX JUCIMIUTHH
BriaavmMupckoro ropuandeckoro WHET vt yT a DCHH Poccun

Ob OCOBEHHOCTAX «JETCKOTI O MPABA» B LWBELNN

JIeTH — 3TO COKPOBHLIE JUIS KDKAOH CEMbM, HE3aBMCHMO OT HAaLMK WIH [paX-
nancTea. OfiHa u3 BOKHEHIINX COCTABNAIOUMX HE TONLKO CBOEH CeMbE, HO W CBOEH
PoguHel noToMy, 9TO 3TO MajeHbKHE TI'p@KJaHe, 0T KOTOPhIX 3aBUCHT Oymyliuee
CTpayhl M ¢BOero Hapoaa. Kak jxe BOCIHThIBATL BaXKHEIEE COCTABIAIOLIEE CBETIIO-
ro Gyayilero CBoeH CeMbi, a TAK e CBOErO TOCYApCTBA M KAK CAGTAT ITO Jiydlle
I1s obecTsa. 3TOT Bonpoc Mbl OyleM paccMaTpuBaTh Ha NpUMepe BOCTIUTaHME Jie-
Te# B [lIBeuny, npenpaprUTENbHO PACcCTaBNAS AKUEHTHl Ha NOJIOKUTENLHBIX U OTPH-
UaTeNbHBIX MOMEHTAX 3TOTO [IPOLECcea.

[Beuus — crpaHa «cBOOOIHBIX AETEM», TAK MOXKHO CKa3aTh, NPOAHATUIUPOBAB
NOJX0J poAuTeseH K BOCMUTAHHMIO CBOMX AETEH M OCHOBBLIBAICH HA TEX rapaHTHIX
npae ¥ cBOOOA pedeHka, KOTOPHIE TOCYNAapCTBO MPEJCTaBIAET CBOUM MaJleHbKHM
rpaxnaHaM. B 2TOH cTpaHe JeTH UBYT N0 CBOMM 3aKOHaM W npasunam. [Ipousse-
nenve Actpua Jinaareps «[lennu JnuHHBIA 9yf0oKk» O HE3aBUCUMOM LUBEACKOH Jie-
BOYKH W3 JETCKOro A0Ma, KOTopas Oblna BONbHA cama cebe BuidpaTh poxurenei u
9eM e¥i 3aHumaThes. Maes nanHoro nporsBefieHHs Npou3Bena OonplIoe BrieYaTIeHne
Ha O0INECTBO, W MOBJIMAJNO Ha B3MVIAL O BOCHMTAHMH CBOMX [ETell CTPOTHX M paccy-
JMTENBHBIX WBEACKUX ponuTench. [lepBriM pe3yabTaToM CTANO NMOMIWCAHHE LUBE-
ckuMu nonurrkamu kodseHuun OOH o npasax pebeuka B 1989 roay.

B macrosinue BpeMsi MajleHbKHe rpaKiaHe 3T0H cTpaHbl 4yBCTBYIOT ceds yBe-
peHo ¥ He3zaBucuMo. ety B IlIBelyd HaxopsaTCs Ha ONHOM YPOBHE C B3POCHBLIMHU
smropeMH. OHW MOTYT CaMH BHIOMpPATh KOTZA M 4EM 33HMMAThCH , YTO UM HYKHO , a
YTO HET — OHH 3HAKOT JIydlle.

Bspocnble, B CBOIO OYepelb, ABMAIOTCA A1 HUX CKOpee APY3bsIMHU, 4eM POIHTe-
namu. [Dnanupys cBOM OeHb, BBIXOAHOH WM OTIMYCK, 00S3aTeNbHO YUMUTHIBAETCH
MHEHHE JeTell W 4TO, M KyJa OHM XOTAT NOHTH MY noexarb. Bce HHTEpEechl ¥ CUITh
poOMTeneH Bcerna coCpeiOTO9eHHb] TONBKO Ha BOCTIMTAHUY, Ha Pa3BUTHE CaMOCTOS~
TENBHOCTH [IPUHATHE PELIEHHH, HA CaMOCTOATENBHOCTH MBIILIEHM. Tak e poxgure-
JIM HE KOT/Ia HE BBUICHAIOT CBOM BHYTpPUCEMEHHBIE OTHOMIEHH MEeXDY CO00# u meTs-
MH Ha MoAaX. Eciy e Bce — TaKkK BO3HUKAIOT KOHQUIMKTHBIE CHTY allii, TO HUKTO H3
pPOIHMTENe He MOBBLIIAIOT CBOH rOJNIOC U HE 3aHHMAeTCs PYKONPHKIIAACTBOM, a CIIo-
KOHHBIM TOHOM Ha ypoBHE Gecennl 00BACHAIOT PebEHKY YTO HE CTOUT Tak ceds Be-
CTH, HHA4€ OH HE MOJyYHT MIPYWIKY, KOTOpYIO eMy obewany. Poaureny, KOTopsie He
MOTIYT KOHTPOJIMPOBATH CBOM HEMATHBHLIE 3IMOLIMY, B YACTHIX CIy9asX UMEIOT HEJNo C
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