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THE LEGAL AND PRACTICAL ISSUES OF INCLUSIVE EDUCATION
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FROM THE HUMAN RIGHTS PERSPECTIVE
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Abstract: At present, in many countries of the world, sending children to special (correctional) educational
institutions is considered as an emergency measure when all other opportunities have already been used, and did not give
the desired result. In this regard, The Republic of Kazakhstan is not an exception. After the ratification of the Convention
on the Rights of Persons with Disabilities, our state undertakes attempts to adjust legislation in this area and its fulfilment
in compliance with international standards. The give article attempts to trace the latest tendencies in the international and
local levels to cope with the inclusive education issues.
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The problem of the human rights of the people with disabilities is still one of the most relevant issues all
over the world. During the last two decades, numerous developed countries with clear socially oriented
governments have undertaken tremendous affords in order to make life of such category of citizens more
convenient. However, other states still have a lot gaps and lacks in legislation and practical actions for the
solution of the present problem. The crucial moment here is, that in most countries a person with disabilities
is isolated from conditionally healthy representatives of the society. For instance, disable children usually go
to specialized schools, were they can see kids with similar problems, whereas “normal” children do not face
disable children as well. As a result, in the adult age one group is not able to be self-sufficient in full extend,
as well as cannot be accepted by the “healthy” people.

Case of Kazakhstan

In accordance to Resolution of the Government of the Republic of Kazakhstan dated May 28, 2019 No.
326 On approval of the National Plan to ensure the rights and improve the quality of life of persons with
disabilities in the Republic of Kazakhstan, until 2025 the creation of an effective system of measures for social
protection of persons with disabilities is one of the priority directions of the state's social policy. The goals of
the Resolution are the implementation of obligations (assumed by the Republic of Kazakhstan) in connection
with the ratification of the Convention on the Rights of Persons with Disabilities, and the formation of an
inclusive society through the creation of a favorable environment for all vulnerable groups within the
framework of social modernization of Kazakhstan until 2030. Moreover, article 1V of the resolution states that
Kazakhstan recognizes the right of people with disabilities to education on an equal basis with others[1,5].

At this stage, in accordance with the purposes of the convention and global trends, we have to pay special
attention on the opportunities of the inclusive school, higher education institutions giving the legal side of the
issue, as well as conduct an analysis of the some foreign experience cases.

In spite on the vast amount of the legal sources regulating educational issues and issues of people with
disabilities (Constitution, Law of the Republic of Kazakhstan dated April 13, 2005 No. 39-111 "On social
protection of disabled people in the Republic of Kazakhstan", Law of the Republic of Kazakhstan dated July
27,2007 No. 319-111 "On Education", provisions of international Conventions ratified by Kazakhstan), the 72-
page report by the international human rights organization Human Rights Watch on the topic of an access of
children with disabilities to education indicates that the Kazakh education system divides and isolates children
with disabilities with “specialized schools with thousands of children are often located far from home. The rest
study at home; at best, teachers study with them for several hours a week” [6,8].

In 2015, Kazakhstan ratified the UN Convention on the Rights of Persons with Disabilities, and promised
that by 2019 conditions for inclusion will be provided in 70 percent of schools. The report of the Human Rights
Watch says that there has been no significant progress in this direction so far. Human Rights Watch researcher
Mira Rittman believes that "children with disabilities, like other children, have the right to receive a quality
inclusive education.” [6]. The government must take into account the individual capacities of each child and
provide the child with the support he/she needs to learn on an equal basis with others. For some, it might be a
tutor; for others, these are books with large print; for others more time to complete assignments during lessons
are required. Above all, children with disabilities need to have guaranteed access to high quality inclusive
education on an equal basis with others, including through the provision of reasonable support.

Another important point is the reform of psychological, medical and pedagogical consultations (PMPC).
PMPC is a group of doctors and educators who assess the child and issue an opinion with recommendations
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on the conditions of study. We recommend that the PMPC performs only the function of determining the
individual reasonable accommodations necessary for a child to receive education in a general education school.
According to the amendments made to the Kazakhstan law "On Education” in 2010, all schools are required
to accept children with special needs. De facto, due to the lack of equipment and specialists, this policy is not
always implemented. According to the official data, three percent of minors in the country need inclusion, —
that's 148 thousand children [6,9]. Special educational conditions have been created for only 40 percent of
these children [ibid.].

Human rights paradigm has provided the inspiration and foundation for the trend to the inclusion of
children with disabilities. Inclusion requires the recognition of all pupils as self-sufficient members of
community and the respect of all of their rights, regardless of age, gender, ethnicity, language, poverty or
impairment. Inclusion involves the removal of obstacles that might prevent the enjoyment of these rights, and
requires the foundation of appropriate supportive and protective environment.

The UN Educational, Scientific and Cultural Organization (UNESCO) states that the integration of
children who would otherwise be perceived as ’different’ means “changing the attitudes and practices of
individuals, organizations and associations, so that they can completely and equally participate in and
contribute to the life of their community and culture. An inclusive society is one in which difference is
respected and valued, and where discrimination and prejudice are actively combated in policies and practices.”
[7,9]. The World Conference on Special Needs Education, organized by UNESCO and held in Salamanca,
Spain, in 1994, advised that inclusive education should be the norm. This has now been reaffirmed in the new
Convention on the Rights of Persons with Disabilities. In scope of education, inclusion means the
establishment of barrier-free and child-focused learning environments, including for the early years. It means
providing appropriate supports to ensure that all children receive education in non-segregated local facilities
and settings, whether formal or informal. It is framed by article 29 of the Convention on the Rights of the
Child, which requires that the child’s education be directed to the development of their personality, talents and
mental and physical abilities to their fullest potential; to the preparation of the child for responsible life in a
free society, in the spirit of understanding and tolerance. Inclusion is a process that involves all children, not
just some “special” children [7,8].

This gives children without health problems the opportunity to grow up in an environment where diversity
is the norm, not the exception. If the education system cannot provide and embrace this diversity, such
shortcomings occur, leading to marginalization and exclusion of certain groups. Inclusion is not the same as
“integration”, which involves putting children with disabilities into “normal” channels or helping them to adapt
to “normal” standards. For example, in the context of school education, integration means placing children
with disabilities into ordinary public schools with no changes in school organization or teaching methods.
Inclusion, on the other hand, requires schools to adapt and provide the necessary support so that all children
can work and learn together [1,7,8].

It is almost impossible to include all categories of the disable people to the classes for “normal” children.
At this point, it will be quite useful to review the foreign experience of the states with a more long-term practice
of the inclusive education.

Currently, in many countries of the world (USA, Great Britain, Germany, Italy, Scandinavian countries),
sending children to special (correctional) educational institutions is considered an emergency measure when
all other opportunities have already been used and did not give the desired result. Modern researchers note that
today, among the countries with the most advanced legislation, one can mention Canada, Cyprus, Denmark,
Iceland, India, Malta, the Netherlands, Norway, South Africa, Spain, Sweden, Uganda, the United States and
the United Kingdom. The most radical and rapid changes are being observed in a number of developing
countries: Uganda, Lesotho, Vietnam, Laos, Jordan, Palestine, Morocco, Egypt and Yemen. This dynamics is
largely due to the effective implementation of UNESCO programs in the above-mentioned countries [6,7].

Case of the USA

The United States currently have a law passed in 1990 called the” Persons with Disabilities Education
Act”. It guarantees free education that meets the needs of the child in the public education system. Parents
have the right to demand from schools an opinion on the child's educational opportunities, which justifies the
presence or absence of developmental disorders in an individual child. It is the responsibility of a school to
identify children with such disabilities.

The law provides the right to receive not only special education, but also additional services (transport,
speech therapy classes, psychologist's assistance, audiological examination, etc.). According to the law, a
written opinion and an individual educational program are drawn up for each child, and compulsory education
for children with special needs is prescribed. This is possible to conduct in public schools, and their inclusion
into school environment happens with minimal restrictions [9].
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Case of France

Special education in France focuses its efforts on integrating as many children with disabilities as possible
into the mainstream schools. The inclusion into general educational process of children with developmental
disabilities is carried out in four (4) options:

The child studies according to regular school curricula, but during his stay at school and outside of school
he is provided with additional services: medical procedures, educational measures, etc. For example, a child
with a musculoskeletal disorder studies in a regular classroom and attends an adaptation center opened at this
school or located nearby.

The child learns according to the regular school curricula, receives additional care and is trained in
additional special programs. For example, a child with visual impairment studies in a regular class and receives
assistance in preparing lessons, additional classes with a teacher, attends classes in spatial orientation and other
special correctional and developmental classes.

During the main school time, the child is trained in a special class according to a special program (usually
children with mental retardation). The other part of the time he is engaged in a regular program with students
of his own age.

The child attends only a special class and studies there according to a special program (usually children
with intellectual disabilities). But at the same time he takes a direct part in the life of the school: joint
breakfasts, joint visits to educational events and leisure activities, participation in sports competitions and other
events.

Case of Sweden

In Sweden about 80% of children with disabilities attend regular schools, where they receive the necessary
support (classroom assistance from a special teacher or assistant and the use of special aids) [7,8]. Almost all
children with special educational needs attend regular kindergartens. However, for children who are unable to
attend a regular school due to complete loss or severe loss of vision and hearing, speech impairment or mental
retardation, there are special schools that are differentiated by types of impairments. The Ministry of Education
of the country merely formulates general objectives of the training programs. The educational standard sets
only the mandatory level of knowledge that must be achieved by the end of grades 5 and 9. Teaching methods,
selection of material, working conditions and payment, organization of the educational process, — all this is in
the competence of the teachers themselves and school principals. Thus, the freedom of choice by the parents
of the school has expanded, taking into account the individual characteristics of their child. In most European
countries, school teachers play a major role in working with integrated students with special educational needs.
Additional educational support is provided by professionals, mainly social educators. In Sweden, only special
teachers work with students in special classes. Parents and school-teachers are consulted by a special educator
at the municipal Children's Rehabilitation Center, which operates under the District Council (commune) [7,8]
Based on the child's capabilities, they together create an individual curriculum, for the implementation of
which the school teacher is responsible. If necessary, an assistant teacher is invited to the class.

Case of Italy

In 1971, the first law was passed in Italy on the right of children with special needs to study in the
mainstream schools. In 1977, a more elaborate law was adopted, which already established certain standards:

— The maximum number of children in a class is 20;

— The maximum number of children with special needs in a class is 2;

— Special support activities for children with special needs are built into the classroom;

— Classes for special programs are being abolished;

— Special educators team up with regular school teachers;

— Both categories of educators interact with all students in the class.

Officially, the ratio of the number of special educators and students with special needs is 1:4, but in reality
it turned out to be about 1:2 [8]. If there is a blind or deaf child in the class, the whole class is learning Braille
or sign language. In 2003, the Ministry of Education is obliging all directors to participate in on-the-job training
courses to improve the implementation of the national inclusion policy. All teachers are required to complete
a 40-hour professional development course per year [ibid.].

Conclusions

In accordance with the provisions of the resolution, the goals of the National Plan are to ensure the rights
and improve the quality of life of persons with disabilities in the Republic of Kazakhstan until 2025 (hereinafter
— the National Plan). The implementation of the obligations assumed by the Republic of Kazakhstan in
connection with the ratification of the Convention on the Rights of Persons with Disabilities and the formation
of an inclusive society through the creation of an enabling environment for all vulnerable groups within the
framework of social modernization of Kazakhstan until 2030 are to be performed in the nearest future.
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At this stage, an attraction of people with disabilities is very important step on the way towards total
unification and integration of all groups of the population for the future successful collaboration in social,
cultural and political processes in our country. For this purpose, we have to apply approbated mechanisms that
have been applied in other states to solve the issue.
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