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THE SIGNIFICANCE OF DELOCALIsA

TIO
INTERNATIONAL COMMERD A T EQ

RY IN THE HISTORY OF
ERCIAL ARBITRATION

: The significance of delocalisation the:

? : : Ve international commercial arbitration is of
nt and copious Imporiance. ‘Delocalisation’ refers 1o the

ni ossibility that an award may be
by the legal order of an enforc sdicti ;f.*mr the .h:gu.-" order of its ::e‘::;rrnﬂ'
has also embraced it. The parties are not only free to choose the applicable procedural and
ve law in international arbitration, but also they can detach the arbitration from the national
[ lodge it to international law so as to be “a-national ", “supra-national”, “detached
8", “transnational”, or floating”

W

arbitration.

2 international commercial arbitration, delocalization theory, enforcement of arbitral

International arbitration has become the principal and fundamental method
een States. individuals, and corporations in almost ev
ment.’ Particularly, mternational commercial arbitration is the mechanism which provides
exibility and pliancy for the arranging of business transactions abroad; it simplifies the
ent of foreign arbitral awards and standardizes enforcement procedures; and it strengthens the
'safeguarding private rights in foreign transactions ¥ Petrochilos appropriately mentioned that
1s “the process whereby a third party determines a dispute bemnm tWO or more parties in
a jurisdictional mandate entrusted to him by the disputing parties'"
1 i v [ 1

of settling disputes
ery aspect of international trade. commerce,

significance of enforcement of awards and the 1

7 e

sesentative of mainstream thinking

1al commercial arbitrations from controls

he interests of intemational trade. " In the
may be accepted by the legal order of an

der of its country of origin has also mhﬁ:ﬁ?d it
¢ of international commercial arbitration.

St ‘ id : ﬁﬂ place n'farbiiﬁlion.“ According to the view of one of the
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outstanding proponents of delocalisation theory Philippe Fouchard, the country where a losing party has
assets might recognise an award even if it had been vacated in the place of rendition. A fervent debate
was generated among courts, arbitrators and scholars arguing on implementability of the theory,
The international commercial arbitration system works perfectly within a framework that has
five interwoven aspects: Expedient arbitration clauses; Efficient procedural rules: Proficient arl:u,m
institutions; National laws that assists arbitration; and International treaties that assure the recognition
of agreements to arbitrate and the enforcement of foreign arbitral awards* They all comprise tiny
inherent elements of one solid root of interational commercial arbitration in its history and gradus
development. Alternatively, we can enunciate that international commercial arbitration 1s enr
progressively due to the indefeasible assistance and support of national courts, due to the applicati
procedural and substantive rules in settling dispute, due to the administration of arbitral process
impartial and independent arbitrators, and of course, due to the workability of national laws ar
transnational rules, A
The meaning of the delocalisation concept was argued by Professor Fragistas for the first time in
the history of international commercial arbitration™ He emphasized that the parties are not only o
choose the applicable procedural and substantive law in international arbitration, but also they can ¢
the arbitration from the national law, and lodge it to international law so as to be “a-national”, “supra=-
national”, “detached”, “stateless”, “transnational”, or “floating” arbitration. -
The delocalised system emerged on a basis of certain theory. Therefore, it is vital to divine t
sense of different theoretical approaches employed in different jurisdictions in order to detem
whether the award can be enforced are controlled by the relevant national laws.*" The statements a
the nature of arbitration have been gathered into four different theories: the jurisdictional theory,
contractual theory, the hybrid theory and the autonomous theory. Amongst them, the jurisdictional th
is connected with a foundation of the entire supervisory powers of states, specifically with strong
for the national courts to adjust any international commercial arbitrations within their jurisdiction,
whereas the contractual theory demonstrates that international commercial arbitration originates from i |
valid arbitration agreement between the parties and that, therefore, arbitration should be carried
according to the wills of parties. In fact, jurisdictional theory ignores the existence of delocalis

flexible method to settle their disputes outside of the court systems.* W
From the mid-1900s there was a fervent debate about the two main schools of thoug

localisation and delocalisation which has generated and formed arbitral practice and the laws of s
In particular, the courts have taken two contrasting approaches in considering whether to enfo!
award which has been set aside in the country of origin: the teritorial approach and delo
approach. The territorial approach, ‘seat theory’ or ‘localisation theory” is differentiated v
dominance of the law of the seat which governs the creation of arbitration agreement and comp
of the arbitral tribunal *¥ The "localisation" theory that an arbitrator should apply the substanti
the seat of arbitration - was widely acknowledged in the 1940s and 19505 It constit
supervisory power of the courts at the seat of arbitration to set aside which ensures that legality.
and liberty of parties is respected. ™" The parties’ agreement is mainly subordinates to the lex
or alternatively, the seat anchors arbitration to the legal order of the state in which it takes p AC
providing certainty and encouraging simplified recognition and enforcement of the award.™
Delocalised approach is based on the completely opposite concept, opposite nature, and O
objectives. It is not mandatory to arbitrators to apply the procedural rules in force in the state of
of arbitration. Arbitrators deduce their powers from the sum of all the legal orders that recogi
legitimacy of the arbitration agreement and award ™ Unlike a national judge, thus it is consi
arbitrators have no forum even for procedure and choice of law, which refers to the idea that ar
do not have to abide by the rules of forum. The role of arbitrators in the arbitral proceedings is imr
and of inherent importance in arbitration. Mayer made an emphatic point that there is a fact wi ichs
be mentioned: ‘the arbitrator is not considered as a substitute for a state judge; he is regarded as

78 CRCRDCRCACLATRD TR T TLTLTLITE

ggggggg




s 1sed arbitrati : s
academics and professors such as Wi ttration and who are in favour of territorial

illiam W. Park_ F A Mann, Ro
; . TOA , Roy Goode, Albert Jan van
Pieter Sanders, Bucher A., Schwartz E. and etc. On a basis of the research of the

med scholars and academics the controversics’ concerning the viability of delocalised

,_ wa;:fam arguments will be contemplated deeply in discussing pros and cons of the theory,

be deduced obviously that proponents of the delocalisation theory have a dream that one

tional commercial arbitration will be floating without any restriction from national laws:
roponents of the seat theory affirmed that one would never escape from a national
L™ One of the outspoken opponents of delocalisation theory, Roy Goode argnes that
mm;'f of law represents a disregard for international comity principles by disowning from
arbitri. ™™ He contemplates that contemporary intemnational arbitration does not need the
alised arbitration at all insofar as 1t has some risks of divergent decisions and the disintegration
jer than the harmonisation of rules or preservation of uniformity of awards around the globe.
.~ In any case, the primary postulate of the delocalisation theory of arbitration is that an arbitration
seeeding is not rendered invalid by virtue of the fact that it is conducted independently of both the
nd the courts of the place of arbitration provided transnational minimum standards are observed
- arbitrators ™" Furthermore, the main inherent features of delocalized arbitration are the
o- It is detached from the procedural rules of the place of arbitration: It is detached from the
al rules of any specific national law; It is detached from the substantive law of the place of
on: It is detached from the national substantive law of any specific jurisdiction.™"
Delocalisation theory can be applied at two stages of the arbi_l‘ratinn prncnedir!gs.““ One 18
ocalising the arbitral procedures from the surveillance of the lex fori, The other one is delocalising
'ﬂw which refer to removing the power of the courts at the Rlace of mi:.utrm;m'tn make an
% Ity valid and forceful declaration of the au'rard‘s nullity. Vf"!:!ﬂe delocalised arbitral process
o< to arbitration which is autonomous of the purview of any municipal procedural law and courts,
» concept of delocalisation of awa‘rds is shg:‘hély more nuanced. The latter acknowledges the power of
g L wer. ©
i€ supervisory cuulrts :ffl;? t:ciﬂfi:?: an adequate connection so far as national courts are involved,
- ey a“zs true in arbitration is disputed ™ Garnett argued that the parties can shape their
it whether the Same 1=, - ard to local statutory rules in delocalised arbitration.
ywn procedural law Wi Ulicaﬁ':'" and choice of procedural law is another important aspect of arbitral
p: Therefore, the ﬂgp there was a representation of origin or wellspring of delocalisation theory —
roceedings. 10 ledsu& :;glupiﬂg in the history of international commercial arbitration; proponents and

heorctical apf?gfacjfctﬁ“f the role of national courts and procedural law in international commercial
DO [0 e » ; = I
.'.:',' ?: inter alia, N delocalised arbitration.
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