Jlekuua 6 MexxayHapoaHble cTaHAAPTbl HE3aBUMCUMOCTU CyaebHOMN

BJf1actu

1.TTonsiTHe MEXIYHAPOIHBIX CTAHAAPTOB B IEATEIHPHOCTHU CYACOHOM BIIACTH.
2. OCOOEHHOCTH MEXIYHApPOJHBIX CTaHAAPTOB B JIEATEIBHOCTH CYJICOHOW BIACTH JAPYTHUX
roCyJapCTB U MEXIYHAPOIHbIE CY/IeOHbIC YUPEIKICHUS

1.ITpuHIUIIBI  IEATETPHOCTH CYAEOHBIX OpraHoOB OIpeAesieHbl B Jlekiapanmuu OCHOBHBIX
MPUHIIMIIOB MPABOCYAUS JUISl KEPTB MPECTYIUICHHUS W 3JI0YNOTPeOJIeHUs BIACThIO, MPUHATOM
pesomonueri 40/34 TenepanpHoii Accambien OOH ot 29 Hos6ps 1985 roma (pazmen 2
Hexnapamuu), u EBpomneiickoit xapTuu o craryce cyneud, npuasatoi B CtpacOypre 8-10 uromst
1998 rona.l EBpormelickast XapTusi 0 cTaryce Cy/Jed yCTaHaBIMBAET, YTO CTATYC CyJed MpHU3BaH
o0ecrieunBaTh ~ KOMIIETEHTHOCTb,  HE3aBHCUMOCTb W  OECHPHUCTPAaCTHOCTb  Cyldell U
npeaycMaTpuBaeT OCHOBHBIC IIOJIOKEHUS, Kacalolluecs craryca cyAei: TpeOoBaHUS K
KaHIuJaTaM Ha JOJDKHOCTh CyIbH MOTYT OBITh CBSI3aHBl C HAJIUYUEM IOPUAUYECKOTO
o0pa3oBaHUS M CTaka pabOTHl, © HE MOTYT OBITh OOYCIIOBJICHBI IOJIOBOM, dTHHYECKOH HIIH
COLIMATILHOW  MPHUHAINEKHOCTBIO, (HIOCOPCKUMH, TOIUTUYECKUMU WA PEITUTHO3HBIMU
yOXKICHUSIMY KaH/IHUJIATa; PEIICHHE O HA3HAYCHHUH CYIbH JOJDKHO MPUHUMATHCS HE3aBHUCHMOUN
WHCTAHIMEW  WCIOJHUTETBbHOM  WJIM  3aKOHOJATENbHOW  BJIACTH; NPUMEHEHHE  Mep
OTBETCTBEHHOCTH K CY/b€ BO3MOXKHO JIMIIb C COTJIACHs CyIeOHOTO OpraHa WM HE3aBHCUMOU
WHCTAHIIMM, BKIIOYAIOIIEH HE MeHee IMOJIOBUHBI Cyled; co3laHue MpodecCHOHATbHBIX
OpraHu3aiii cyaeu, crnocoOCTBYIOIIMX 3alluTe CYAEH; CyAbs IOJDKCH BO3JEPKUBATHCA OT
J000Tr0 MOBEICHHS, CIIOCOOHOTO HAPYUIUTH BEPY B €ro OECIpUCTPACTHOCTh U HE3aBUCUMOCTB;
YPOBEHb OIUIATBl TPYAa CYABH JOJKEH 00eCrednBaTh HE3aBUCHMOCTH CYABH; TOCYAapCTBO
JOJKHO TapaHTHPOBAaTh CYyJbe MOAJEP)KaHUE OIPENEICHHOTO YPOBHS U YIIyOJeHHs] 3HAHUN
IyTEM PETYJSIPHOTO JOCTyNa K MpOQecCHOHATHPHOMY OOpa30BaHHUIO, PACXOIbl MO KOTOPOMY
HeceT rocynapctBo. HMccnemoBaHue MHUPOBOW MPAaKTUKM  (OPMUPOBAHMS  MPUHIIUIIOB
HE3aBUCHMOCTH CY/I€OHON BIIACTH C TOYKH 3PEHHUS IIEJIe HACTOSAIIETO MCCIEeIOBAHMS JIOJKHO
MPOUCXOAUTh MO CIEAYIOIIMM HalpaBieHUsM: |) 3HaueHHWE TMPABOBBIX CHUCTEM MHUpa U
3aKOHOMEPHOCTEHW (OPMHUPOBAHUS TapaHTHH HE3aBHCUMOCTH CyIbU IMPH OCYIIECTBICHUU
MPaBOCYIUS; 2) UCTOPUKO-TIPABOBBIE AaCMEKTHl (HOPMHUPOBAHHS MEXKIYHAPOJIHBIX CYAEOHBIX
yupexaeHui; 3) 3aKOHONATENbHOE PErIAMEHTHPOBAHWE MEXKIYHAPOJHBIX IPHHIUIIOB
OCYILECTBIICHUs] TPAaBOCY/AUsS B OTEUECTBEHHOM CYJONPOU3BOJACTBE; 4) 3aKOHOMEPHOCTU
OTEUYECTBCHHOW MPaBOMPUMEHUTEIIEHON MTPAKTUKY C LEIbI0 (POPMYITHPOBAHUS KOHIENTYATBHBIX
OCHOB CyJeiCcKoro uMMmyHuTeTa. [Ipu M3ydeHuHn MpaBOBBIX CHCTEM MHPA MOXHO MPOCIEIUTH
3aKOHOMEPHOCTH  (OPMHUPOBAHUS TapaHTUM HE3aBUCHMOCTH CyIeOHOH BIacTH TpuU
OCYIIECTBIICHUU TMpaBocyaus. B HayuyHOUW nuTepaType BBICKA3bIBAIOTCS CaMble pa3ITUUHbBIE
MHEHHS O KJIaCCHU(HUKAIMH MPABOBBIX CHCTEM, 32 OCHOBY KOTOPBIX OEpYTCSl CaMble pa3inyHbIe
kputepun. CornacHo OOIIETIPUHATON KiIacCU(UKAIIMK MPABOBBIX CUCTEM COBPEMEHHOTO MHpA,
CYIIECTBYIOT CIIEAYIOIIME TPYIIbI, TaK Ha3bIBaEMbIE IPABOBBIE CEMBH: POMaHO-T€pPMaHCKas
(UMBUIIbHASI) TIPABOBasi CEMbsI, AHTIIO-CAKCOHCKAasl IMpaBOBas CeMbs (CeMbsl OOIEro mpana),
COLMAIMCTHYECKAs] TIPaBOBasi CeMbS W TPABOBAas CEMbsl «THOPUIHONW WM CMEIIaHHOU
ropucaukiuny. [Ipu paccMoTpeHHH BOMpoca HE3aBHCUMOCTH CyneOHOM BiacTH HEOOXOIMMO
3aTPOHYTHh BOIPOC O 3aKPEIUICHUH TapaHTHH HE3aBUCUMOCTH CyJeH B KOHCTHUTYIUSAX H
YTOJIOBHO-TIPOIIECCYATbHOM 3aKOHOAATEIhCTBE COBPEMEHHBIX JEMOKPATUYECKUX TOCYIapCTB-
ctpan CHI'. Ilocne paszBasia CCCP B 90-e roasl B CTPYKType MNpEXHEH COLHAIMCTUYECKOU
MPABOBOM CEMBbU OCTAJIMCh HAIIMOHAIIBHBIE TIPABOBBIE CUCTEMBI JIHMIIb HEKOTOphIX cTpaH (Kuras,
Cesepnas Kopes, Ky6a). Ha teppuropun ObiBiiero CCCP u Bcex OCTambHBIX OBIBIINX
COLMAIMCTHYECKUX TOCYIapCTB 00pa30BaIMCh HOBBIE TOCTCOBETCKUE U MOCTCOLUATNCTHYECKUE
MIPABOBHIE CUCTEMBI.



Taxxe, Kak IpaBoBasi cUCTeMa BenmkoOpuTaHuu BhICTyNaJIa B KQ4eCTBE IICHTPAIBHOTO 3BEHA B
OTHONIIEHWU BCEW aHIJI0-CaKCOHOCKOW IPaBOBOM CeMbH, MpaBoBas cuctema @DpaHnuu — B
OTHOLIEHUH POMAHO-TEPMAHCKOW IpaBOBOW ceMbH, IpaBoBas cuctema Coserckoro Coroza, a
BIIOCJEACTBUM PoOcCcuMM TOCTOSIHHO OKa3blBaja OTPOMHOE BIIMSHME HE TOJBKO Ha MPOLECC
BO3HUKHOBEHUS U CTaHOBJIEHUS COLMAJIMCTUYECKOM MpaBOBOM CeMbM, HO M Ha IIPOLECC €€
JaTbHEHIIEr0 Pa3BUTHS U COBEPIIEHCTBOBAHUSA.

PaccmoTpuM B kauecTBe oOpasia cynedHyro cucremy Pecryonmku Kazaxcras.

B Kazaxcrane cymectByer enuHas cyneOHas cucrtema, cocrosimias u3 Bepxosnoro Cyna
PecriyOnuku, 0OJacTHBIX M TPHPABHEHHBIX K HUM CYJIOB, PalOHHBIX (TOPOJCKHX) CYJIOB,
BhICIINX cynoB. Ctatyc cyaen onpenenser Koncturynnonnsiii 3akon PK ot 25 nekabps 2000r.
Nel132-11 «O cynebHoli cucteme u cratyce cyaei Pecnyonuku Kazaxcran».4 Cyapu Bcex CyoB
00Ja/1al0T €UHBIM CTaTyCOM M Pa3IUYalOTCs MEXKIy CO00H TOJbKO MOJHOMOYMSIMH (CT.23
Koncturynmonsnoro 3akona). HesaBucumocTs cyapu 3amuiaercss KoHcTuTynMe u 3aKOHOM U
oOecrieunBaeTcs MPEAYyCMOTPEHHOM 3aKOHOM MPOLEAYPOH OCYIIECTBICHUS IPABOCYIHS;
YCTaHOBJIEHHEM 3aKOHOM OTBETCTBEHHOCTH 3a OCYILECTBJICHUE BMELIATENIHCTBA B JIEATEIBHOCTh
CyZIbH MO OTIIPABJICHUIO UM IIPABOCYAMS, @ TAKIKE 3@ IIPOSIBJICHUE HEYBAXKEHUS K CYy U CYIbsIM;
HEIPUKACAEMOCTBIO CY/IbH; YCTAHOBJIEHHBIM HOPSAAKOM M30paHUs, Ha3HAUYEHHUS Ha JOJKHOCTD,
NpEeKpalieHuss W NPUOCTAHOBJICHUS IOJHOMOYMHI Cy[bH, NPABOM CYIbM Ha OTCTaBKY;
IIPEIOCTABIIEHUEM CYAbSIM MaTEpPUAJIBbHOIO COJAEPXKAHUA U COLUUAIBHOIO oOOecreyeHus,
cooTBeTCcTBYOIIMX UX crarycy. lIpencenarens BepxoBnoro Cyna, mpencenarenu KOJUIETUH U
cynpu BepxoBHoro Cyzna n30OuparoTcst ceHaToM 1o npejcTaBieHuto [Ipesunenra, ocHoBaHHOMY
Ha pexkoMeHaanuu Beicmiero Cynebnoro Cosera PecmyOnuku. Ilpencemarenu oGmacTHBIX U
MPUPABHEHHBIX K HUM CYJIOB, MPEICEAATENN KOJJIETUM U Cy/IbU OOJIACTHBIX W MPUPABHEHHBIX K
HUM cynoB HaszHauatorcsi [Ipesunentom mo pexomennanuu Beicmero Cyne6Horo CoBeta
PecnyOnuku; mpencenateny U CyAabH APYTUX CYIOB — IO MPEACTABICHUI0 MUHUCTPA FOCTULIUH,
OCHOBaHHOMY Ha pekomeHganuu KsamudukaumonHoi komnerunu ooctunud. Cr.498 VIIK
Pecny6onukn Kaszaxcran ompenenser HMOPSIOK HMPOW3BOJICTBA MPEIBAPUTEIBHOTO CIEACTBUS B
OTHOIICHUU CYJIbU. YTOJOBHOE JENO B OTHOIICHUU CYIbU MOXKET OBbITh BO30YKIEHO TOJIBKO
["'enepasibHbIM pOKypopoM PecriyOnuku.

Koncrurynus PK 3akperser: «Cyapl COCTOAT U3 MOCTOSHHBIX CYAEH, HE3aBUCUMOCTb KOTOPBIX
samuniaercd Koncrutynued n 3akoHoM. [lonmHOMOYMS CylnbU MOTYT OBITh MpEKpalleHbl WU
MPUOCTAHOBIIEHBI MCKIIOYUTENBHO M0 OCHOBAHMSIM, YCTAHOBJIEHHBIM 3aKOHOM», 4. 4 3TOU ke
cTaTbM TJacuT: «/lomKHOCTH cCyabH HECOBMECTMMA C JE€NyTaTCKUM  MAaHAaToM, C
OCYLIECTBJIEHUEM IPEANPUHUMATENIbCKON NeATEIbHOCTH, BXOXK/IEHUEM B COCTAB PYKOBOJSIIETO
opraHa WM HaOJIOAATEIbHOTO COBETa KoMmMMmepueckoi opranmzanum» (m.1 cr.79); «Cyaps He
MOKET OBITh apecTOBaH, MOABEPrHYT MPHUBOIY, MepaM aJIMUHUCTPATUBHOTO B3BICKAHUS,
HajaraeMbIM B CyA€0OHOM TMOpSAKE, MPUBJIEYEH K YrOJIOBHOM OTBETCTBEHHOCTH 0€3 COrjlacus
[Tpesunentra PK, ocHoBanHoro Ha 3akmodeHun Beicmero Cynebnoro Cosera PK, nmubo B
ciay4ae, ycTtaHOBiIeHHOM moamyHkToMm 3 ctathu 55 Konctutrynmuu PK 6e3 cormacus Cenara,
KpOME CITy4aeB 3a/IepkKaHus Ha MECTE MPECTYIUJICHUS WJIA COBEPIIEHUS TSHKKUX MPECTYIUICHUI
(4. 2 ct. 79). Ananornynas HopMa 3akpermieHa B Koncrtutynunonnom 3akone PK ot 25 nexadpst
2000r. Ne132-11 «O cyneOHoii cucteme u ctaryce cyaeit Pecnyonuku Kazaxcran» (4. 1 c1. 27).
VIIK Pecnybnuku Kazaxcran omnpeaensieT MOPSI0K MPOW3BOACTBA IMPEABAPUTEILHOTO
CIIEJICTBUSL B OTHOIICHHUH CyabH (CT. 498).5 [lnst momydeHus: coriacusi Ha MpUBIIEYEHUE CYIbH K
YTOJIOBHOM OTBETCTBEHHOCTH, NMPEABABICHUE CY/Ibe OOBUHEHMSI B COBEPIIEHUH MPECTYIICHUS,
apect, mnpuBona [eHepanbHBI mpokypop Pecmybnmuku KaszaxcrtaH BHOCHT TpeJCTaBlICHUE
[Ipesunenty, mubo B ciydae MPUBICYCHUSI K YTOJOBHOW OTBETCTBEHHOCTH Cyjaer BepxoBHoro
Cyna Pecnybonuku Kazaxcram - B cenar PecnyOmmku Kazaxcran. Ilocne mnomyuenus
I'enepansubiM  mpokypopoMm PecnyOnumku  Kazaxcran pemennst [lpesmnenta PecmyOmmku
Kazaxcran, cenara mapnamenta PecnyOonuku Kazaxcran nanbHeiiiee MpoW3BOACTBO MO JEITY
MPOU3BOIUTCS B OOBIYHOM Tmopsnke. [Ipouenypa ocBOOOXKIEHHS OT JAOKHOCTH CYAbH U
MpeKpalieHusl MOJHOMOUMN CyabH periameHTupoBaHa cr.34 KoHctutrynmonHoro 3akona «O



cyneOHOM cucTeMe M craryce cyaeil» - pemeHue o0 OCBOOOXKIECHHHM OT JOJDKHOCTH CyIbU
NPUHUMAETCS  IOCTAaHOBJEHHEM CEeHaTa I[apjiaMeHTa B  OTHOIIEGHUU [pelceaarers,
npejacenareneit kowieruu u cynei Bepxosunoro Cyaa no npencrasienuto IpesuaenTa, ykazom
[Ipesunenta — B OTHOLIEHUU MpeJIceAaTeNs, IpeaceaaTeNs KOJUIernii U cypu 00JacTHOTO Cy/ia,
npeJceaaTens U CyAbu pailoHHOTO cyAa.

2.B npyrux OBIBIIMX COLMATMCTHYECKUX CTpaHaX MPUHIMIIBI CyJOYCTPOWCTBA ONpEICICHHI B
KoncTuTynusix u 3akoHax.

CornacHo 3akony Pecnyonmuku Apmenus "O craryce cyabu'" yrojloBHOE IpECIEIOBaHUE B
OTHOUICHUU CYAbH MOXET ObITh BO30YXJE€HO TOJbKO ['eHepanbHbIM MpokypopoM PecryGmnuku
Apmenns. Cyabpsi HE MOXET OBITh apecTOBaH, IMOABEPTrHYT B CyA€OHOM TOPSIKE
aIMUHHCTPATUBHOW WM YrOJIOBHOW OTBETCTBEHHOCTH Oe3 cormacusi Ha To Ilpe3unmenta
Pecriybnuku, nanHOro UM Ha ocHOBaHWU TipenctaBienus Cosera npaBocyaus (ct.11). Cormacuo
cratbe 30 Ha3BaHHOTO 3aKOHA TMOJIHOMOYMSI CynbH TpekpararoTcs IIpesuaenTom PecryOnuku
Ha OCHOBaHUM mnpenioxenuss CoBeTa MpaBOCYAMs, €CIIM, HAPUMEp, Cy[bs Ooiee AecATH JHEH
nojpsa 0e3 yBaKUTENbHOW NPUYMHBI HE SIBISUICS Ha paboTy (M.5), coBeplIni MOCTYIOK,
ABJIAIOLIUICSA B COOTBETCTBUM ¢ KO/IEKCOM MOBENEHUs CyJbH OCHOBAaHHMEM Ui IPEKPALCHUS
MOJHOMOYMH (11.7), MpU OCYIIECTBICHUH MPaBOCYAMs IOMYCTHJ Ipyboe HapylleHHe 3aKOoHa
(n.8).B Benrpuu craryc cynpu omnpenensiercss Koncrturymumed, 3akoHom Ne LXVI o
CyIOyCTpoicTBe H ymnpaBieHuu cyaamu. Cyzabs Ha3HauaeTcs [IpesugeHTOM pecrnyOIuKH o
IPEJICTABICHUIO HAIlMOHAJIBHOI'O COBETa MAarucTparypbl. B cymax cymiecTByloT KOMHCCHUH,
n30upaeMble CaMHUMH CYIbSMH, KOTOpbIE Y4YacTBYIOT B MpOLEAype Ha3HAUEHUs CyIbeu.
Kangupgar mnpoxoauT TecT, 3aTeM KOMHCCHS JlaeT NPEIBAapUTEIbHOE 3aKIIOYEHHE O
npodeccHoHaNbHOM TNPUTOAHOCTH KaHAunata. l[lepBoHauanbHBIA CpPOK Ha3HAuYeHUs Ha
JOJKHOCTB CYJIbU — TPU I'0J1a, 3aTEM I10 IPOCHOE Cy/IbU BO3MOXKHO MIOKU3HEHHOE Ha3HaueHue.7
Nmmynuter cyzneit B JlarBuiickoii PecnyOnuke rapantupyercsi 3aKOHOM: YTOJIOBHBIA MPOIECC
IIPOTUB CYJIbU MOKET Ha4aTh TOJIbKO ['eHepanbHblil npokypop. Cyabst MOKET ObITh MPUBJIEYEH K
YrOJIOBHOM OTBETCTBEHHOCTH WJIM apecTOBaH TOJBKO ¢ coriacusi ceiima. IlocraHoBienue o0
apecTe, NPHUHYAUTEIBHOM TPHUBOJE, 3aJCpPKaHUM WM OOBICKE CyIbH HIpPUHUMAET 0c000
YVIIOJTHOMOYEHHBIN cynbss BepxoBHoro cyma. Ecnu cyaps 3aaepkaH MpU  COBEPILEHUU
MPECTYIHOIO JI€SHUS, IOCTAHOBJICHUE O NMPUHYIUTEIBHOM MPHUBOJIE, 33JI€PKaHUU UM OObICKE
He TpeOyeTcs, HO B TeueHHe 24 dYacoB 00 ATOM JOMKEeH OBITh WHGOPMUPOBAH 0CO00
YIIOJHOMOYEHHBIHN cynbs BepxoBHoro cyna u I'enepanbHblil mpokypop (4. 2 cr. 120 YronosHo-
npoleccyaiabHoro 3akona Jlarsuiickoit PecryOmukn).

[Tocne 3aBepiieHust cyAeOHOro Impolecca HajJ BOCHHBIMH NPECTYMHUKAMU B paMKax
HropuGeprckoro u Tokuiickoro TpubyHanos B cenuainbHoil Pezomonuu 206 (1) ot 9 nexadps
1948 r. T'enepanpHas Accambies OOH npeanoxuna Komuccuu MexIyHapoJIHOTO IpaBa
paccMOTpETh BONPOC O JKEIATEIbBHOCTM W BO3MOXKHOCTH CO3JAHMS MEXIYHapOAHOIO
IOPUIMYECKOTO OpraHa, Ha KOTOPBIA BO3Jarajioch Obl pacCMOTPEHHE e JIUIl, OOBUHSIEMBIX B
COBEpILEHUM MPECTYIUICHUH TEeHOLUWAAa W JAPYIHX MNpecTyIUIeHWH, U oOpaTuia BHUMaHHE Ha
BO3MOKHOCTh CO3JaHHSl YTOJIOBHOM Kamepsl MexmayHapoaHoro cyaa. B ropucaukuuio Cyna
BXOJAT NPECTYIUIEHUS TE€HOLUJA, MPECTYIUIEHHS IPOTUB  YEJIOBEYHOCTH, BOCHHBIE
MPECTYIUIEHUs], IPECTYyIIeHUs arpeccuu. AccamOriest TocyapcTB — yuacTHUKOB 7 ¢geBpains 2003
roga u3bpana 18 cymeit B MeXIyHapOAHBIM YroJIOBHBIH CyJA, CPOK IOJHOMOYMN KOTOPBIX
Havanca ¢ 11 mapra 2003 roma. OgHako OTCHET Hayana JEATEIBHOCTH MeXayHapOIHOTrO
YTOJIOBHOTO CyZa BEJETCSI C MOMEHTA BCTYIUIEHUS B NOJKHOCTH [Ipokypopa MexayHapoaHoro
yrojoBHoro cyaa - 16 wurons 2003 r. Bce cyapu MexayHapOJHOrO YroJOBHOTO Cyaa
u30upatoTcst B kauectBe wieHoB Cyzla Ha MOCTOSHHOW OCHOBE C MOMEHTa CBOEro M30paHusl.
Cyzabpu BBIOMpPAIOTCS M3 YWCIA JUI C BBICOKUMU MOpAJIbHBIMU KauecTBaMH, SBISIOLINXCS
OecripucTpacTHBIMH M HE3aBUCHUMBIMH,  KOTOPbIE  YIOBJIETBOPSIOT  TpeOOBaHMSM,
NpeIbABISEMBIM B UX IOCY/IapcTBax JJisi Ha3HAUEHUsS Ha BBICHINE Cy/eOHbIE TOJKHOCTHU (CT.35,
36 Pumckoro craryra MexayHapoIHOro yrojioBHoro cyaa). Kanaunarypel Ha u3z0paHue B



COCTaB Cy/Aa BBIJIBUTAIOTCA KaXIbIM TOCYIAapCTBOM — YYacTHHUKOM JIMOO B COOTBETCTBHH C
CYLIECTBYIOILEH B 3TOM IOCy1apCTBE MPOLEAYPOi BBIIBI)KEHUS KaHAUAATYpP AJsl HA3HAYCHUS Ha
BBICIIME CyJAeOHBIE IODKHOCTH, JHOO B COOTBETCTBUHU C MPOLENYpOH, MPEAYCMOTPEHHOH B
craryre MexayHapoaHOro yrosioBHoro cyna. Cyabd HE3aBUCUMBI IIPU BBIIOJIHEHHHM CBOMX
GyHKIMH W HE 3aHMMAIOTCS HUKAKOW JEATENbHOCTBIO, KOTOpas MOXET IpENsTCTBOBATDH
BBIOJIHEHUIO MMM CBOMX CYIAEHCKMX (QYHKLUMH WIM MOXET 3acCTaBUTh YCOMHHUTBCS B HX
He3zaBucuMocTH (cT.40 Pumckoro craryra). beuto npunsro CornamieHue O HOPUBWIETHSIX U
UMMYyHHUTEeTaX  MEXIyHapOJAHOrO  yrojJOBHOTO  CyJa, COIJJaCHO  KOTOPOMY  CYyIbHU
MexnyHapoHOIO yrojIOBHOTO Cy/a IOJIb3YIOTCS TEMH K€ INPUBWIECTMSAMH U UMMYHHUTETaMH,
KOTOpbIE MPEJOCTAaBJIAIOTCA IJaBaM JuIuiomMatndeckux muccuit (cr.15 Cornamenust).34
NMMyHHUTET MOXET OBITH CHSAT C CyIbH IO PEUIeHHI0 abconoTHOro OoybmmMHCTBA cynei. Jlo
UCTEUEHUs CpOKa IOJHOMOYMH CyAbs MOXET YHTH B OTCTaBKY J0OpOBOJIBHO, B CiIydae
CEpPhE3HOT0 HApPYLICHUS UM CBOMX OOSI3aHHOCTEH JIMOO COBEPIICHUS CEPbE3HOI0 MPOCTYIKA OH
OTCTpaHseTCs OT JOJDKHOCTU. MeXIyHapoAHble CYyIeOHble YUPEKICHUS, KOTOpblE MOTYT
BBIMIOJIHATh  POJIb  CyA€OHOTO  KOHTPOJIS 33  BBINOJIHEHHEM TOCYAapCTBAMHU  CBOUX
MEXYHApOAHBIX 0053aTeNbCTB, CYLIECTBYIOT U MPU APYTHX MEXIYHAPOJHBIX PETMOHAJIBHBIX
opranmzanusax: Mexamepukanckom Cyne mo mpasaM uenoBeka, Cyne EBpomelickoro corosa,
Cyne benummokca, DxonomuyeckoM Cyne CHI' u np.MexnyHapoaHble CTaHAApPTHI CTaTyca
cyleil o0ecreynBaOT BO3MOXHOCTh NPUMEHEHHUS OOMIETPUHATHIX TNPHHIMUIIOB U HOPM
MEXIYHAapOJAHOrO IpaBa B 00ECHEUEHUM TapaHTHHl HENPUKOCHOBEHHOCTH Cylel B
OTE4YECTBEHHOM YI'OJIOBHOM CYJIOIIPOU3BOJICTBE.



Lecture 6 International standards of judicial independence

1.Ponyatie international standards in the work of the judiciary.

2. Features of the international standards in the activities of the judicial authorities of other
countries and international judicial institutions

1.Printsips the judiciary identified in the Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power, adopted by resolution 40/34 of the UN General Assembly of 29 November 1985
(section 2 of the Declaration), and the European Charter on the Statute for Judges, adopted in Strasbourg
on 8 July 10, 1998 goda.1 European Charter on the Statute for judges provides that the status of the
judges called upon to provide expertise, independence and impartiality of judges and provides the basic
provisions concerning the status of judges: requirements for candidates for judicial office may be
associated with the presence of legal education and work experience, and may not be due to gender,
ethnic or social origin, philosophical, political or religious beliefs of the candidate; decision on the
appointment of judges should be made by an independent authority of the executive or the legislature;
application of measures of responsibility to the judge is possible only with the consent of the judicial
authority or an independent body consisting of not less than half of the judges; the creation of
professional organizations of judges, contribute to the protection of judges; the judge should refrain from
any behavior that could affect confidence in their impartiality and independence; wages judges should
ensure the independence of judges; the State must guarantee the judge to maintain a certain level of
knowledge and deepen through regular access to professional education, expenditure for which the State
is. Study international practice formation of the principles of independence of the judiciary in terms of the
objectives of this study should be done in the following areas: 1) the value of the legal systems of the
world and the laws of formation guarantees the independence of judges in administering justice; 2) the
historical and legal aspects of formation of international judicial institutions; 3) legislative regulation of
international principles of justice in the domestic proceedings; 4) patterns of domestic law enforcement in
order to formulate the conceptual foundations of judicial immunity. In the study of the legal systems of
the world can be traced to the formation of laws guarantee the independence of the judiciary in the
exercise of justice. In the scientific literature expressed a variety of views on the classification of legal
systems, the basis of which come from the most diverse criteria. According to the standard classification
of legal systems of the modern world, there are the following groups, the so-called legal families: the
Romano-Germanic (civilian) legal family, the Anglo-Saxon legal family (common law family), Socialist
Family Law and Family Law "hybrid or mixed jurisdiction". In considering the independence of the
judiciary need to address the issue of securing guarantees of judicial independence in the constitutions
and criminal procedure legislation of modern democratic states of the CIS countries. After the collapse of
the USSR in the 90s in the structure of the former socialist legal family left the national legal systems of
only some countries (China, North Korea, Cuba). On the territory of the former Soviet Union and all
other former socialist states formed a new post-Soviet and post-socialist legal system. Also, as the legal
system of Great Britain acted as a focal point in respect of the entire Anglo-sakson legal family, the
French legal system - in respect of the Romano-Germanic legal family, the legal system of the Soviet
Union, and later Russia consistently has a huge impact not only on the origins and the formation of a
socialist legal family, but also in the process of further development and improvement.

Consider as an example the judicial system of the Republic of Kazakhstan.

In Kazakhstan there is a uniform judicial system consists of the Supreme Court of the Republic, regional
and equivalent courts, district (city) courts, the higher courts. The status of judges determines the
Constitutional Law of RK as of December 25, 2000. Ne132-11 «On the Judicial System and Status of
Judges of the Republic of Kazakhstan" .4 The judges of all courts have the same status and differ only
powers (Article 23 of the Constitutional Law). The independence of judges is protected by the
Constitution and the law and procedure provided by the statutory administration of justice; statutory
responsibility for the implementation of intervention in the activities of a judge to administer justice to
them, as well as contempt of court and judges; untouchability judge; the established order of election,



appointment, termination and suspension of powers of a judge, the right of a judge to resign; giving
judges the content of the material and social security appropriate to their status. President of the Supreme
Court, Chairman of the Board and the Supreme Court judges are elected by the Senate by the President,
based on the Supreme Judicial Council of the Republic recommendations. Chairmen of provincial and
equivalent courts, chairmen of boards and judges of the oblast and equivalent courts are appointed by the
President on the recommendation of the Supreme Judicial Council of the Republic; chairmen and judges
of other courts - by the Minister of Justice based on a recommendation of the Qualification Collegium of
Justice. St.498 Criminal Procedure Code of the Republic of Kazakhstan determines the order of the
preliminary investigation proceedings against a judge. The criminal case against a judge may be initiated
only by the General Prosecutor of the Republic. RK Constitution establishes: "The courts consist of
permanent judges, whose independence is protected by the Constitution and the law. A judge's powers
may be terminated or suspended exclusively on the grounds established by law, "Ch 4 of the same article
states:" The office of judge is incompatible with a deputy's mandate, to the implementation of
entrepreneurial activity, enter a governing body or a supervisory board of a commercial organization "(P.
1 Article 79); "A judge can not be arrested, subject to detention, measures of administrative punishment
imposed by a court of law, arraigned on a criminal charge without the President of the RK agreement,
based on the judgment of the Supreme Court of the RK Council, or in the case stipulated by paragraph 3
of Article 55 of the Constitution of the Republic of Kazakhstan without the consent of the Senate except
in cases of flagrante delicto or committing grave crimes "(Art. 2, Art. 79). The same rule is laid down in
the Constitutional Law of RK as of December 25, 2000. Ne132-11 «On the Judicial System and Status of
Judges of the Republic of Kazakhstan™ (Art. 1, Art. 27). Criminal Procedure Code of the Republic of
Kazakhstan determines the order of the preliminary investigation proceedings against a judge (Art. 498)
.5 To obtain permission to hire judges to criminal liability, the presentation of the judge charged with a
crime, arrest, drive the Attorney General of the Republic of Kazakhstan submits to the President, or in the
case of attraction the criminal liability of judges of the Supreme Court of the Republic of Kazakhstan -
the Senate of the Republic of Kazakhstan. Upon receipt of the Attorney General of the Republic of
Kazakhstan the decision of the President of the Republic of Kazakhstan, the Senate of Kazakhstan to
further proceedings in the case is made in the usual manner. Liberation Procedure of the post of judges
and termination of powers of judges is regulated by Article 34 of the Constitutional Law "On the Judicial
System and Status of Judges" - the decision to dismiss the judge accepted the decision of the Senate of
Parliament in respect of the chairman, board chairmen and judges of the Supreme Court on the proposal
of the President, the President's decree - in respect of the chairman, the chairman of the boards and judges
of the regional court, the chairman and judges of the district court.

2. In other former socialist countries, the principles of the judicial system are defined in the Constitution
and the law.

According to the Law of the Republic of Armenia "On the Status of Judges" prosecution against a judge
may be initiated only by the Prosecutor General of the Republic of Armenia. A judge can not be arrested
and subjected to judicial administrative or criminal liability without the consent of the President of the
Republic, given to them on the basis of representation of the Council of Justice (Article 11). According to
Avrticle 30 of the aforementioned Act, the powers of judge shall be terminated by the President of the
Republic on the basis of the Justice Council proposal, if, for example, a judge for more than ten days in a
row without a good reason not to report to work (5), the committed act, which is in accordance with the
Code of Conduct for Judges base termination of powers (7), the administration of justice committed a
gross violation of the law (claim 8) .In the Hungarian status of the judge is determined by the
Constitution, the law number LXVI on the judicial system and the courts operate. The judge appointed by
the President of the Republic on the proposal of the National Council of the Magistracy. The courts are
the commission elected by the judges themselves, who are involved in the procedure for appointing the
judge. The candidate passes the test, then the Commission gives a preliminary conclusion about the
professional suitability of the candidate. The initial term of appointment of judges - three years later at the
request of a judge may life naznachenie.7



The immunity of judges in the Republic of Latvia is guaranteed by law: criminal proceedings against a
judge can only start the Attorney General. A judge may be prosecuted or arrested only with the consent of
the Sejm. Resolution on the arrest, forcible conveyance, detention or search of a judge takes specially
authorized judge of the Supreme Court. If the judge arrested while committing a criminal act, a decree on
compulsory drive, arrest or search is required, but within 24 hours of this must be informed specifically
authorized by the judge of the Supreme Court and the Attorney-General (p. 2, Art. 120 of the Criminal
Procedure Law of Latvia ).

After completion of the trial of war criminals as part of the Nuremberg and Tokyo tribunals in a special
Resolution 206 (I11) of 9 December 1948 the UN General Assembly requested the International Law
Commission to consider the desirability and feasibility of establishing an international judicial organ,
which would be responsible for examining the cases individuals accused of committing crimes of
genocide and other crimes, and drew attention to the possibility of establishing a criminal chamber of the
International Court. In the Court's jurisdiction include genocide, crimes against humanity, war crimes,
crimes of aggression. The Assembly of States - participants of 7 February 2003 elected the 18 judges of
the International Criminal Court whose term of office began with the March 11, 2003. However, the
beginning of the countdown of the International Criminal Court conducted since the inauguration of the
Prosecutor of the International Criminal Court - 16 June 2003. All the judges of the International Criminal
Court shall be elected as members of the Court on a regular basis since his election. Judges are chosen
from among persons of high moral character, impartiality and integrity who possess the qualifications
required in their respective States for appointment to the highest judicial offices (article 35, 36 of the
Rome Statute of the International Criminal Court). Nominations for election to the Court are nominated
by each state - party or in accordance with the existing state of the nomination procedure for appointment
to the highest judicial offices, or in accordance with the procedure laid down in the Statute of the
International Criminal Court. Judges shall be independent in the performance of their functions and do
not engage in any activity which is likely to interfere with their judicial functions or to affect confidence
in their independence (Article 40 of the Rome Statute). It adopted the Agreement on Privileges and
Immunities of the International Criminal Court, according to which the judges of the International
Criminal Court shall enjoy the same privileges and immunities as are accorded to heads of diplomatic
missions (Article 15 of the Agreement) .34 The immunity can be withdrawn from a judge by the decision
of the absolute majority of the judges. Before the expiration of the term of a judge may resign voluntarily,
in the case of a serious breach of his duties or commission of a serious offense he was removed from
office. International judicial institutions that could fulfill the role of judicial review of the implementation
by States of their international obligations exist with other international and regional organizations: the
Inter-American Court of Human Rights, the Court of the European Union, the Benelux Court of Justice,
the Economic Court of the CIS, and the status of judges dr. International standards allow the application
of generally accepted principles and norms of international law to ensure the inviolability of judges
guarantees in domestic criminal proceedings.



