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BBK 67. 408 (5 Kaz)
H 90

bacnaza an-Papabu ameindasst Kazax yammui yrhusepcumemi
XanbIKapatslk KamuiHacmap gaiyasmeminiy Foiisiuu keneci scane
Pedaryusmuig-Gacna keyeel wewivinen yesiHbiiean

IMikip sazranmap:
Abunail xan aTeiHlarsr Ka3ak Xaleikapaisik
KATBIHACTAD KaHE XaNbIKAPANBIK aTeMIIK TIAep YHUBEpCHTET]
Xa/bIKAPANBIK KYKBIK Kadenpackiasy npodeccopsl, 3.5.4. CT. Anuberos
an-Dapabn areiHiarst Ka3ak yITTEK YHHBEPCHTET] XAILIKAPATBIK KYKBIK
xatenpacknbb gouenti, 3.5.x. C2K. Andapbaes
Abpriati xas areiniare Kasak XankIKapaibik KaTeIHACTAD
IHE XANBIKAPATILIK 27EMAIK TULIEP YHUBEPCHTET! XANBIKAPaILIK

KYKBIK KahenpacslHbiy nouenti, 3.0.8. KA. Maxanosa

Heicandexosa Jlazzart
H 90  XaIBIKapamplk JKeKe KYKBIK: OKy Kypambl. — AJMarsi:
Kasak ynusepcwreri, 2011. — 321 6.

ISBN 9965-29-698-7

Ocpl HHAKTA XATBIKAPAJIBLIK KEKE KYKBIKTBIH JKaMME 3aHe epekie foniMiniy
HETI3r Macesenepl KapacTHIPhLIFaH. XalIbIKaPAIBIK HKEKE KYKBIK — O KYKBIKTHIK
MOHAEPAIH iMiHJe epeKiue KyKbIK CANackl, OfTKCHI XalbIKAPATBIK HKeKe KYKbIK
OipHelle MeMIEKETTEPIIH KYKbIKTapsIMeH Daitnansictel, OKY KypalbiHbIH Herisri
MAKCATBL — CTYACHTTEPre KyPCTHIH MAHBIZIB CYPAKTAPBIH MEHTEPyTe KOMEKTECY
HKIHE O31HIIK TYpae o3 6iriMin Texcepy.

Byn oKy Kypainmga Tek KaHa a3aMarThIK KaThIHACTApIbl pPeTTeiiTiH
Macesrenepaen DacKa KaHYATIBIK, iC KYPrisy KATBIHACTAPB! KAPACTHIPLIIAEL

Oxy xypasnsi cemuaap cabakTapelHaa, 6aKbLIay JKYMBICHIH KYDPri3renne Tek
KaHa aCHPAHTTAP, CTYAEHTTED eMeC, COHAAH-aK OKBITYLIBIIAD Aa 63 011iMiH 0ChHl
casajia Texcepy YIH KolgaHyra G0maus!.
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Mamepuanu 3a |X MexncdynapoOna Rayuna NPaKmuina Kongepenyus

MEXXAYHAPOOHO NMPABO

Hiicanbexora JI.B.
Cm.npenodasamens kageopo
meacdynapoonozo npaca KA3SHY un.Ane-Papatu

K BOMNPOCY NOHATUA «®PUIUHECKOE JTULIO» B TEOPUU
NMPABA U MEXOYHAPO[QHO-NMPABOBOM PEIYIIMPOBAHUU

PeryupoBanie 9acTHONPABOBLIX OTHOIIEHWIT HEBNACTHBIX CYOBEKTOB € MOMO-
ML KO/UIM3HOHHBIX HOPM ObUI0 W Beerfa Oyaer Haubosiee BaHBIM H NPHHLMITH-
AJBHBIM BOTIPOCOM JUIS MHOTHX HHCTHTYTOB MeXIyHapOIHOTO YacTHOTO fpasa (Hanee
[TMUIT), B TOM 4Mcne u s [IPpaBoBOro cratyca (H3H4eCKAX JHL. Pacemalpusas Bo-
MpOC O TakOM COCTABHOM 3/IeMEHTe CTAaTyca /LA, Kak ero omnpeerneHue «pusuteckoe
JULO» HEMb3s HE OTMETHTE, YTO MPHMEHEHHE TOrO TEPMUHA HE MMEET N0BCEMECTHOTO
npuszHanis. Tepmun «u3nHecKoe MML0Y B IOPHIHYECKOH THTEPaType i HOPMATHRHBIX
aKTaxX WCTONL3yeTCA Mo-pasHoMy. B oToii cessi juis onpenencHus npaaonon_a TIONOMKeE=
HUA PUIMMECKOrO JIWIA B MpaBe cliedyeT BRICHHTB CaMo TOHATHE «(PU3HIECKOE JIHLION.
TpwcTynas K pacCMOTPEHHFO BOMpoca O (JH3MIECKOM Juiie HEOOXOMHMO 00paTHTLCA K
HCTOKY BO3ZHMKHOBEHHS MOHATHS «IMLO», KOTOPOE BIEPBbIE MOABHIOCH B PUMCKOM
npase. PUMCKie FOPHCTBI He MOApasAensmi cyOLeKToB Npasa Ha (PU3HHECKHE W 0pHIH-
yeckue Julia. B TekcTax NepBOMCTOMHHKOB OHM ((hu3nueckue W HOpHIIMHECKe J'lHl.lEl}
Jake He YNOMHHAKTCA. DTOMY ecTh HECKONBKO MpHYHH. Bo [NEpEbIX, HHBHILHEIH
oGopor B Prume GbUT 0CHOBAH 110 TIPEHMYLLECTBY Ha OT/ETBHBIX NPABOCTIOCOOHBIX JTFO-
IAX, UM TIPUHAUTCHKATA B HEM TNaBHas poiib. BO-BTOPBIX, MOHATHE JIMYHOCTH B PHM-
CKOIi Tpanii 000COBJIEHO OT MOHATHS OTIEIBLHOTO YENOBEKa, Tak Kak PUMIITHE 3HATH
BOIE CIIOCOBHBIX, HO HE MPaBOCIOCOOHBIX INo/EH, Hanpumep pados. B [ITpeTsux, caMmo
5T0 MOHATHE Pa3BWIIOCH JIMILL TO3[HEE B €BpOMEHCKOM Npase BpemeH peuenuud. B
PuMe CylecTBOBANIO OAHO MoHsTHe- persona.[1] .
TeXHHUECKHIT TEPMHH WIHIIO» T.c. PErsona (B nepeBojie ¢ NATUHCKOrO A3bIKaA [
«MacKa»)- TepMUH aBCTPAKTHBIA | ynoTpeblisercs B TeX clydasx, e HyKHO 000-
3HAYHTE 060CcOGIeHHY 0 NPABOCIOCOOHOCTE.
«JTHLIOY», WIMYHOCTEY?, KOMLETBOPATEY [13T0 ciloBa, 0003HAYAIOUIHE OTHOIIE-
HUe K 4YesioBeky, mepcone. ONUUETBOPATE, T.€. MPUIABATh BEIH HIIH OTBJCHEHHOMY
MNOHATHIO JIMHHOCTL.
CoBpeMEHHOE FPaIaHCKOE NPaBo, OCHOBHIBAACE HA MPUHLIKIE PABEHCTBA n‘pan
rpaskjiaf, He 3HaeT TAKOTO Pa3uvus, HO, TEM HE MEHee, [IPOBOJATC paziuIud B CBA-
3 ¢ TPAKAAHCTBOM, BO3PACTOM, MOJIOM, CEMEMHEIM TIOJIOKEHHEM.

IMokazaTeibHO, 9TO XaHHBIH TE3HMC HE BBIAEPIKHBACT KPUTHKH JaiKe B OTHOUIC- =

HHH CaMOoro Yc/I0BeKd, KOTOPOro 3a4acTy OTOMKAECTBIAOT C Cyﬁ"bﬁl\“TDM npaea.
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Mesxay tem, HeodXomuMo oTHYATL YeNoBEKa Kak OHomoruyeckyio HHAHBH Y-
ATLHOCTE OT NPEACTABIEHHS €ro B MpaBe, T.e. MHua (hH3HYECKOro. besycnosHo, 3TH
MOHATHA CBA3AHBI, HO He TOXKIecTBeHHLl. Yenorek cam no cebe ue cyObekT rpasa,
€r0 ACTAIOT TAKOBLIM OPTaHU30BAHHEIE MPABOBLIM 06PA30M HHCTHTYTHI TpakIaHCKO-
ro obuiectsa. TexHWHeCKH 5T0 NPOHCXOIUT npH ToMOIH (pHKIHH hH3UYECKoTo JTH-
ua. ObmiensBecTHo, 4TO 6BUTO Bpems, KOTa HenOBek He npu3Haeanca cybbekTom
Tpaea, W i €ro Npu3Hanns HeoOXoauM ObiT pa yenoewii, KOTOPLIM OOMBIIHHCTBO
JONIER HE COOTBETCTBOBANO, HANIPUME, Padhl (roropsmme opyams, Bemm), KpemocT-
Hple. Jlae ceromms ANCKYTHpYeTCs BOHPOC O TOM, BOIMOMKHO JIN CUHTATL CYOBEK-
TOM TpaBd JIHLUO HexeecnocobHoe, T. €. He obnamaiouiee NpaBOCYOBEKTHOCTLIO U
OCYMIECTBIISIOIICE CBOM [TPaBa Yepes Mpe/IcTABNTEei.

Takum obpazoM, dusnueckoe muUoO He ecTs YENOBeK, TAKOBBIM CTaHOBHWTCSH B
cuity obnananus npasocyOBeKTHOCTEI0. D10 Ll huknmm, mocpenankm MEKIy pealib-
HBIM MHDOM 1 MHpoM fipaea. Xot4 I".®. [llepmenesny numer: «®usuueckoe mumo [
3T0 CYOBEKT NpaBa, coBnanalommii ¢ yenosexkom! »..[2]

C num cornamaerca Xwonmuo me na Mopatiszep, on onpenenser: «dusnueckne
IHLa []3To "enoBeveckue cymiecTsa, MOCKONTEKY OHH, KaXI0€ OTAENBHO, SBISHOTCH
cybbexTamu npasax.[3]

Bwmecte ¢ Tem CaBuHEH cyHTal, 910 PeANBLHEM CyOBEKTOM Tipasa SBIAETC TOMLKO
HICIIOBEK KaK «BOJIECIIOCOOHAA IMTHOCTEY | YTO CYOheKTHBHOE npaso [ 13To cipepa npo-
ABIICHUA BOJICBON MOIIH «CBODOIBI» HHIWBHIA. lentbiep MoBem 10 NOTHYECKOTO KOHIA
TE3NC, YTO «CYOBEKTOM TIPaBa MOKET GBITH TOMLKO [eecocob LI YENOBEKY.

Obwenssectro, yTo Npofinema cyGnexTa 1paBa OTHOCUTCA K LUEHTPATLHOIl npa-
BOBOH HayKe, Tak Kak HET eHMHOr0 MHEHHS, Moaxona K MOHATHAM « cyObexTa rnpa-
Ba», €IHLAY, € cyOheKTa NMPABOOTHOMIEHHUSY.

B pumckom nipase, 1a u B tmBrmCTHYECKOM JOKTPHHE (peojlanisMa NoHATHS «Cyhb-
KT NpaBa» W WIMLIOY He COBMaNami, Tak kak pab He oGnanan TIPaBOCY OLEKTHOCTLI) M He
ABNANCA CyGBEKTOM Npara HY jus CGivile, wm jus gentium, ou canTancs Beusio.

B bypxkyaznom npage monm cyOmexramu Mpagd MOHUMANHCEL THOMIH, KOTOpbIE
MMEHYIOTCA «PU3HIECKHMU JTHLIAMMIY, W 0OBEIMHEHN s MOnel win OpraHuzamnH, Ko-
TOpbIe HMEHYIOTCA CHOPHINYECKUMHE THLAMEY.

B cospeMeHHEIX yenoBusX HeMBICTIMO PasiencHus NOHATHH «cyObekTa npas»
U «iumay,

Onnaxo, s yriyGaeHHoro ocMbICeHIs YKasaHHBIX ocobeHHoCTel enecoobpas-
HO oBpatuThes K ananuzy nomoxennii obmeii TEOPHH Mpaka, IToOkl uepes Ux npusMy
PAacCMOTpeTs 0603HaYEHHbI B HaZBaAHNUK FOPHANYECKMH (EHOMEH, UTPAOLLHIT BaXKHYO
POME B (pOpMHpOBaHHH HOPMATHBHOIN OCHOBBI OGO orpaciv npaea. Her uuuero
“KpamonbHOro» B TOM, YTO MOHATHE “CyOBEKT NpaBay BhIP@KAET NPABOBYHO abcrpak-
Wimo. Hanpotue, uMeRHo ¢ oMombio KaTeropuy «cyOhekT npaeay, B obuieM Buze o7-
PakKaromeli paamuaHbie KaTeropHn L, KOTOpBIE MPENYCMOTPEHD! MPABOBLIME HOPMa-
MH, eIMHCTBEHHO BOIMOKHO PACKPLITE CONEpAaHne TOH NI WHO# oTpaciv mipasa. Ha-
MpHMeEp, rpakIaHcKuM TpaBoM TIPEAYCMOTPEHBI TAKHE CYOBEKTEI, KaK IPOaaBeL H Mo-
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