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Waknpos K.II.

O NMPABOBOM CTATYCE NIPAXAAH KA3AXCTAHA 1 POCCUIN TIPU
HA3SHAYEHNW N MPON3BOACTBE CYAEBHbLIX SKCIMEPTWN3 (CPABHUTE/IbHO-
NMPABOBOW AHA/I3)

CyLWecTBEHHbIM (haKTOPOM MpaBOBOM perfnaMeHTauuMm WHCTUTYTa CcyfAe6HOW 3KcnepTusbl B
Pecnybnunke KasaxctaH fiBNSeTCA TO, YTO MPOLECC MPUBNEYEHUS CNelnabHbIX 3KCNEPTHbIX 3HaHWUA,
nves 3afgady (opMupoBaHUa NPeLCTaBNAOLLEN UHTepec ANS CNeACTBMA U Cyda f0Ka3aTeNbCTBEHHOWA
6a3bl, 3aTparvBaeT npasa W MHTepPeChl NuL, NpuobpeTaroLmnxX B NpoLeccyalbHOM [LOKa3blBaHUN CTaTyC
Yy4aCTHMKOB npouecca, 3alimuialowmnx cBOW npaBa W WHTEPECHbl, - MOL03PEBaeMblX, 06BUHAEMbIX,
NnoTepneBLUNX, N CTATYC UHbIX /UL, YY4aCTBYIOLNX B NpoLiecce, - CBUAETENEN, a TaKkxKe CreLmanmcToB
M CyiebHbIX 3KCMepToB, NPUBIEKAEMbIX B MPOLIECC B KAYECTBE CBEAYLLMX /UL,

AHann3 cyaebHOl npakTUKM B paccMaTpyMBaeMOM KOHTEKCTE MOKa3blBaeT:  BO3HWKHOBEHWE
NPaBOOTHOLIEHU B chepe NPUMEHEHUSA creunanbHblX 3HaHWA W, Kak CneAcTBue, UX BO3MOXHOE
HapylleHne B CYAONPOM3BOACTBE B 6OMbLUEN 4YacTWM CBA3aHbl C CyLLeCcTBYOLWeW B pecrnybivke
npoweccyanbHOM pernaMeHTauned HasHauYeHUs U NPOM3BOACTBA CyAeOHbIX IKCNepTus.

B kauvecTBe npumepa 34ecb AOCTATOYHO MPUBEC TM perfnaMeHTauuio Y rofoBHO-NpoLeccyaibHbIM
KofekcoM Pecny6nnkn KasaxcTaH BO3MOXHOCTM Ha3HauyeHus CyAebHbIX 3KCNepTu3 B CTaguu
BO30YXXeHWs YrofioBHOro gena. Tak, cornacHo 4. 2 cr. 242 YTIK PK, “B cnyvasax, Korga npuHaTtue
peLleHns 0 BO36YXXAEHUW YTrONOBHOIO [efia HEBO3MOXHO 6e3 NMpon3BOACTBA 3KCMepPTM3bl, OHA MOXET
ObITb Ha3HayeHa 40 BO30YXAEHMSA YronoBHOro fgena”. Bo3HMKaeT eCTeCTBEHHbIN BOMPOC: HACKO/IbKO
onpasgano cebs HOBOBBefeHUE?

Ecnu oTTankmBaTbCA OT aHa/iM3a CyLWeCcTBYHLWeA 3a HebOMbLWON nepuos nocne MpUHATUSA
[eiCcTBYIOLLEr0 Yro/loBHO - NPOLECCyasbHOro 3akoHa pecny6/vKn NpakTUKW Ha3Ha4YeHUs 3KCNepTus,
OTBET CNesfoBasno 6bl AaTb KATErOpuUYecKn oTpuLaTebHbIN.

Bo-nepBbiX, B YCNOBUSX, KOrfa HET YETKOro 3aKOHOAATe/IbHOro pasrpaHuyYyeHns MNOHATUIA
“crneumanbHble 3HaHMA” 1 “crieunanbHble Hay4YHble 3HAHUS”, ANt depeHLMPYOLLNX NPaBOBONR CTaTyC K1
KOMMETEHTHOCTb CheunannucTa M cyfebHOro akcnepra Kak CaMOCTOSITE/IbHbIX MpoueccyasnbHbIX
Cyb6beKTOB, npoueccyasbHOe HOBOBBELEHME CO3[an0 Ha MNpakTUKe CUTyauuto, KOTopas 3a4acTylo
BefeT K WIHOPMPOBaHWIO [03HaBaTeNs MW W CnefoBaTeNsiMW  COOGCTBEHHbIX BO3MOXHOCTEN U
BO3MOXXHOCTEM WCNOMIb30BaHWA [MO3HaHWI cneymanucTa npu YCTaHOB/EHUM MNPU3HAKOB COCTaBa
NPecTynneHns 3a cyeT Bce 60NbLIEro obpalleHns K UHCTUTYTY cyfAe6HON aKcnepTu3bl ANS NPUHATUA
peLleHns 0 BO3OYXAeHUWU YyrofIoBHOTO fena.

Bo-BTOpbIX, 1 3TO rNaBHOE, ecivi UMETb B BUAY, YTO NPOM3BOACTBO CyAeOHON 3KcnepTu3bl Bcergja
3aTparmBaeT npaBa U MHTepecbl NPUBIEKAEMbIX B MPOLLECC rpaXjaH, TO BMO/IHE eCTECTBEHHO, UTO
[Jo/KHa 6bITb OCYLLeCTB/eHA COOTBETCTBYHOLAA WX npoueccyanbHasa 3awmta. O3HAKOMJEHWEe C
[eiCTBYIOLWMNM Yro/0BHO-NpPOLEcCyasbHbIM 3aKOHOM MOKa3blBaeT: MpaBa W 3aKOHHble WHTepechl
rpakgaH sawuweHbl B HeM TO/IbKO B CWUIY Hanuyua Yy HUX OMNpefesieHHOl MpoueccyasibHOro
cratyca —CBUWJAETeNs, NoTeprnesLllero, NoA03peBaemMoro, 06BMHAEMOro, BO3HMKAKOLWLEro NNLb MNocne
BO36Y>X/EeHNA YrofIoBHOro fAena nnbo B cayvasx, ecim dKcrnepTusa NpPoBOAMTCA B OTHOLEHUN NMUQ,
npu3HaBaemMoro B KayecTBe MoL03peBaeMoro 40 B0o36Yy>XAeHNs YrosioBHOrO fena.

3aKOH He yKa3blBaeT, KaK ObiTb C npaBaMy Tex rpaxpjaH, B OTHOLIEHWW KOTOPbIX MOXeT OblTb
npoBefeHa cyAebHas aKcnepTusa B CBA3M C NPUHATUEM pPeLIEHUs 0 BO36YXAEHWUW YrOon0BHOTO Aena,
HO KOTOpble B fanbHellem He NpuobpeTaroT MpoueccyanbHbIi CTaTyC MepevynCneHHbIX KaTeropui
nu,

OTMeyeHHas cuTyauusa BefeT, TakuM 06pa3oM, K OTCYTCTBUIO Y OTAE/NbHbIX /UL, NPUBIEKAEMbIX K
NPOM3BOACTBY Cyfe6HOM 3KCNepTU3bl COOTBETCTBYHOLLMX MPOLECCYaNbHbIX MPas, B YMCNE KOTOPbIX B
KayecTBe Mpumepa cfefyeT Ha3BaTb NPaBO Ha 03HAKOMJIEHMe C 3aKkntoyeHmeM akcnepra (cT. 254 YTK
PK). B pamkax peanu3auuu AaHHOro rnpasa NnpefycMaTpuBaeTCcs, B YaCTHOCTM, BO3MOXHOCTb [aBaTb
06bACHEHUS W 3asBNATb  BO3PaXXEHWS MO BbIBOZAM  3KCNepTW3bl, Tpebywlwum B Cciyyae
YLOBNETBOPEHUA WM OTK/IOHEHUS xofaTtalicTBa 06 3TOM 00s3aTe/IbHOr0 BbIHECEHUS ClefoBaTeneM
MOCTaHOBNEHWNA N 06BbABNEHUS €ro MOA Pacnucky nuy, 3aaBuBLIEMY X04aTancTBo.

Takum o6pa3om, pakTUUeCKN Nobas sKcnepTu3a, HazHaAYeHHas M NPOBeAeHHAs [0 BO36YXKAeHUS
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YrofioBHOro fena B OTHOWEHMM /uua, He Mojyvalulero B JAa/bHeillleM  Kakoro-nméo
npoueccyanbHOro CcraTyca, MOXeT ObiTb MNpuW3HaHa He3aKOHHOW B CBA3W C HECOO/0AeHMEM
KOHCTUTYLMOHHbIX MpaB rpaxpgaH W Mpy >KenaHWM OCropeHa B Cyde, MOCKOMbKY M3Ha4YalbHO
NMPOBOAUTCA C HapylleHuem Tpeb6OBaHW 3akoHa 06 00s3aTe/lbHOM BO3HWKHOBEHWW KOMM/eKca
npoueccyanbHbIX Npas y NpuBieKaemMblX K ee Npou3BOACTBY /UL,

He B Mo/sib3y CyLLECTBYHOLLEr0 NpoLeccyanbHO 3aKpenneHHoro B pecrny6vke NoHATUA «cypebHas
JKCMnepTn3a» roBOpUT U (POpPManbHbIN aHann3 camoro 3akoHojaTesnbcTBa. B wacTHocTM, cT. 1 3akoHa
PK “O cynebHO-3KcnepTHON gesTenbHOCTM B Pecny6nvMke KasaxcTaH” OfHO3HA4HO pPacKpbIBaeT
[JaHHOe MNOHATWE KaK “unccnefoBaHUe MaTepuanoB Yros0BHOrO, rpaXAaHCKOro fena wav gena o6
aAMUHUCTPATUBHOM MNpaBOHapyLlweHun ...”, npegnonaras Yyxe Haanu4ume BO3OYXAEHHOIO Wm
NPUHATOr0 K pacCMOTPEHUIO fiena ANnd npugaHus niobomy nccnefoBaHuio, NPOBOANMOMY Ha OCHOBE
cneumanbHbIX Hay4YHbIX 3HAHWI, cTaTyca cyebHOl 3KCNepTu3bI.

1lpoueccyanbHoe 3akpensieHne NOHATUA CcyfebHas 3KcnepTu3a B 3aKOHE MOCPEACTBOM HAay4HOro
YTOYHEHUSA €ro cofepXKaHusa faeT peasibHY0 BO3MOXHOCTb paspewwnTb NPOTUBOPEUNS, cofepXallimnecs
B 3aKoHOfaTenbCTBe O CcypaebHON akcnepTmse. bonee Toro, cypebHas aKcnepTm3a, npuobpeTas
M3HavanbHbI CMbIC/, CMOXET OnpaBfaTb He TO/MbKO CBOE MpefHa3HayeHMe KakK MHCTUTYTa Hay4HbIX
3HaHWI, HO W CONWUAHbLIE BNOXEHWS TOCYyAapcTBa B COAepXXaHWe 3KCMNEepPTHbIX NoApasfeneHnii u
CyfebHbIX 3KCnepToB, 00M3aHHbLIX MNOATBEPXAaTb CBOW CTaTyC He OFPOMHbIM  KO/MYECTBOM
NPOCTeRLLNX NCCNefoBaHNA AN peweHns Bonpoca 0 BO30YXXAEHMN YronoBHOrO gena (415 3TOro Kak
pa3 1 npefHasHayeHbl CneyuannucTbl, B TOM 4uC/e LWTaTHble B MPaBOOXPaHUTE/IbHbIX OpraHax), a
YPOBHEM COOTBETCTBYHOLLE TEOPeTUYECKON MOArOTOBKW, BKMafblBaeMbiM B Hay4YHO 060CHOBaHHOE
paspeLlleHne OTAeNbHbIX 06CTOATENbCTB YrONOBHbIX U FPaXAaHCKUX fen.

MonoxntenbHoe peweHne 06CYyXAaemoro BOMpoca MO3BOAUT B  WUTOre OTKasaTbCs OT
CYLLECTBYIOLLEr0O 3aKOHOAATe/NIbHOro  3aKpensieHWs HapyleHus MnpaB rpaxgaH MnocpeacTBoM
paspelleHns Ha3HauyeHUs U NPOU3BOACTBA IKCNEPTMU3 A0 BO30OYXAEHUS YrofIoBHOr0 Aenia. PyHKLMIO
npogeccMoHanbHbIX KOHCYNbTAHTOB [03HaBaTesnd, crefoBaTtens u cyja no Bonpocam, TpebyroLwmm
NPUMEHEHNS cneymanbHblX 3HaAHUI, JOMKHbI BYAYT B3ATb Ha cebs CneyuanncTbl, Hafe/leHHble NPaBoM
NpoBefeHNs nUccnefoBaHU, 4OCTAaTOYHbIX ANA MPUHATUS PeLleHMs MO BOMPOCY O BO3GYXXAEHUN WK
00 0TKa3e B BO3OYXAEHUM YrON0BHOIO Aena, 6e3 Kakoro-nm6o MnoKyLleHns Ha npa.a rpax/jaH.

MpoueccyanbHblii XXe WHCTUTYT CyAebHON 3KcnepTM3bl AO/HKEH 3aHWMaTb, Mpexpae BCero,
nogobatoliee MeCTo B A0Ka3blBaHMW KakK WHCTUTYT Hay4yHOro obecrneyvyeHUss He TO/IbKO 3anpocoB
CNeAcTBUSA M Cyfa, HO U HeNmoCcpeaCcTBEHHO YYaCTHUKOB npoLecca.

3acny>xnpaet BHMMaHUS M APYroi acnekT npoueccyanbHOro obecrneyvyeHns npaB rpaxgaH npu
NPUBEYEHUN B CYLOMPOU3BOACTBO CheunasbHbIX 3HaHWWA, OOYC/IOBNEHHBLIA OTCYTCTBUEM Y
Yy4aCTHUKOB npolecca peasibHOro npa.Ba Ha CamoCTOATeNbHOE Oo6palleHne K UHCTUTYTY Ccyae6HOM
3KCNepTuM3bl, BbIGOP aKcnepTa U onpefeneHne BONPOCOB, TPEOYOLWMNX pa3pelleHuns. 'Tak, He MOXET He
obpawatb Ha cebs BHMMaHWe OTCYTCTBUE [AO/DKHOMO 3aKOHOAATe/IbHOr0 3aKpensieHns npasa
Y4aCTHMKOB Mpouecca Ha CcaMOCTOATe/NlbHOe obpalleHne K CBeAywum fvuam  Ans  nosyveHus
KOHCYNbTaUMin 1 3aKNOYeHU, TPebyrowmnx cneymanbHbiX 3HaHMi. CornacHo cT. 244 YTMK PK
nojo3peBaemMblii, OOBMHAEMbI, MOTEPNEBLUWNA, CBUAETENb, >Xenawouue o06paTUTbC K MOMOLLM
3KCNepTM3bl, UMEKT NpaBO 3asBUTb COOTBETCTBYIOLLEe XOAaTalCTBO Mepes CrefoBaTesieM, OAHAKO
3TON CTaTbeil yA0BNETBOPEHUE UMW HEYAOBETBOPEHNE JaHHOr0 Xo4aTalcTBa, KaK, BMNPOYEM, N WHbIX,
CBfI3aHHbIX C Ha3Ha4YeHMEM W MPOU3BOACTBOM Cy[e6HOW 3KCMepTU3bl, NOCTaBNeHO B 3aBUCUMOCTb OT
06BEKTMBHOIO, & B OTAENbHbIX CyYasx Cy6beKTUBHOIO peLleHns cnefoBaTens.

[ymaeTcs, 4To B paccMaTpMBaeMOM cllyvae 3aKoHogatenb Mor 6bl 6e3 yuiepba ans yctaHOB/EHUS
06bEKTUBHOM WCTUHbI MO YroNOBHbIM JefaM MpefocTaBUTb BO3MOXHOCTbL  MOA03PEBAEMOMY,
00BUHSIEMOMY M APYTMM Yy4yaCTHMKaM npouecca 06paTuTbCA K WHCTUTYTY CyAeOHON 3KCMepTu3bl,
Tpebys ee HenoCcpeACTBEHHOrO HaszHayeHWs NM60 MOpPyYeHMUs TaKoro nmpaea 3alWUTHUKY WK
3aKOHHOMY npefcTaBuTento. VIMEHHO Takol BapuaHT pelleHuMs paccMaTpuMBaemMoro Bompoca
npeasioxeH B npoekTe Hoeoro YTK PK.

OcyulecTB/eHNe Ha 3aKOHOAaTe/lbHOM YpPOBHe MOLOOGHOW HOBaLUKM MO3BOAUAO Obl B peasbHOM
npakTUKe co3gaTb CUTyauuto, Korga npu paspelleHnMr BOMPOCOB, CBSI3aHHbLIX C MPUB/IEYEHMEM
cneumanbHbIX 3HAHWIA, y4aCcTBOBanu Obl CyaeOHble 3KCNEPTbl, MPUrialleHHble He TO/IbKO CTOPOHOW
0OBMHEHWS, HO M CTOPOHOR 3allWTbl, YTO CAYXWUIO Obl rapaHTUER BbIHECEHMS CYAO0M OOBEKTUBHbIX

225



PELEHNA C y4eTOM MPUHATMS UM B KauyeCTBe foKasaTenbcTBa 60/ee 060CHOBAHHOTO 3KCMEPTHOrO
3aKNOYEHNS.

NHCTUTYT anbTepHaATMBHOW 3KCMepTM3bl CNoco6CTBOBAN Obl HE TOMLKO MOBbILEHUIO KayecTsa
3KCMEPTHbIX WCCNEeJOBaHUA, HO U 3HAYMTE/IbHOMY CHWKEHWIO KOMMYECTBA MHOMOYMC/IEHHbIX
MOBTOPHbIX 3KCMepTW3. Takoe MpoueccyasbHOe pelleHue MO CPaBHEHWIO C UMEHLWMMCS, paclumpss
npaBa Yy4aCTHMKOB NpoLecca Npu HasHaYeHUW IKCMepTu3, B 6OMblUel CTENeHU COOTBETCTBOBA/O 6bl
HOpMe  [AelicTBYytOLlero B  pecnyG/vMKe  YrofioOBHO-MPOLECCYaNbHOrO  3aKOHa O TOM, uTO

“Cy[0npom3BOACTBO OCYLLECTBNAETCA HAa OCHOBe MNPUHLWMNOB COCTA3aTE/IbHOCTM W paBHOMpaBusA
CTOPOH 06BMHEHMA 1 3aWKnTbl” (cT. 23 YTIK PK).

Uto Kacaetcsa BOMPOCOB MpaBOBOW 3alMLLIEHHOCTU TrpaxhaH B Mpouecce MPoOU3BOACTBA
CyAebHbIX 3KCMepTM3, XO0Tenocb 6bl B KayeCcTBe MOMIOXUTENIbHOIO MNpumepa OTMETUTb ChefoBaHue
LEMOKpaTUYeCKUM NpUHLKMNAM CYLOMPOU3BOACTBA B 3aKOHOAATENbCTBE O CyAeOHOM 3KcrnepTmse
Poccuiickoin defepayumn, B KOTOPOM CMeLManbHO OrOBOPEHbl HOPMbI, 3awuuiatoline WHTEpecHl
rpaxkgaH npyv Npou3BOACTBE 3KCMepPTU3:

B uacTHocTu, B ®efepanbHom 3akoHe PP oT 31 mas 2001 r. “O rocypapcTBEeHHOW cyaebHo-
3KCMepTHOM  pesTenbHocTM B Poccuiickoin  Pepepaumn”!l]  npefycMOTPeH  pag  HOPM,
obecneyvBaroLLNiA cobnogeHe NpaB 1M CBOOOA 4YenoBeKa W rpaxpaHuHa, nNpas HOPULMYECKOTro nua
npu OCYLWECTBNIEHNUN TOCYAApPCTBEHHOW CyAeOHO-3KCMepTHON paeaTenbHocTu (cT. 6); MOApPOGHO
PernameHTMpOBaH CTaTyC TakKMX YUYPEXAEHWU, KaK “MeAMUMHCKUIA CTauuoHap”, “ncuxmatpuyveckuii
cTauunoHap”, “cyaebHo-ncuxmnaTpuyeckuii ctaunoHap” (cT. 9); KeCTKO 0roBapmBaroTCs Ciydau, Korga
B 3TUX YUYPEeXAEeHUAX He MOryT MpOBOAUTHLCS 3KcnepTusbl (CT. 11); BBOAUTCA 3aKOHOAATENbHbIN
3anpeTt Ha pasrfalleHvie pyKoBOAMTENeM 3KCNEPTHOro YUYpeXeHUs 1 3KCMepTOM CBeAEHMI, CTaBLUMX
N3BECTHbIMW B  pe3ynbTaTe  MPOM3BOACTBA  3KCMEPTM3bl,  KOTOPble  MOTYT  OrpaHU4uUTbL
KOHCTUTYUMOHHbIE npaBa rpaxgaH (cT. 14); 3anpeweHo yyacTue B MNPOM3BOACTBE CyAeGHON
9KCMepTM3bl XWUBOTO /MLAa Bpaya, KOTOPbIA [0 ee Ha3HauyeHUs OKasblBasl YKa3aHHOMY /Ly
MeAMLMHCKY0 nomouwb (cT. 18); noapo6bHO OroBOpeHbl OCHOBaHWA W MOPSAOK MOMELLeHUs nuua B
MeAULVHCKNIA cTauMoHap, CPpoKu npebbiBaHus B Hem (cT. 29, 30); AeTanbHO U3MI0XKEHbI rapaHTUX NpaB
N 3aKOHHbIX WUHTEPECOB /UL, B OTHOLUIEHWM KOTOPbIX MPOU3BOAUTCS CyfeOHas 3KCMepTu3a, a Takxe
yCnoBMA MNpPOM3BOACTBA CyfAe6HOM 3KCNepTM3bl B OTHOLWIEHUM /AL, He cojep)Kawmxcs nmbo
cofepXxalmxcs nof CTpaxei, B NCUXMATPUYECKMX CTaumoHapax; 3akoHOAaTe/lbHO MpeLyCMOTPeHO
obecrneyeHune nuL, NOMELLEHHbIX B CyAebHO-MCUXMaTPUYeCcKme IKCnepTHble cTauymoHaps! (cT. 31, 32.
33); OroBOpeHbl OrpaHWYeHUs MeTOAO0B WCCNeA0BaHWn NpU NPOM3BOACTBE CYAeBHON 3KCMepTusbl B
OTHOLUEHUN XMBbIX nuy, (cT. 35).

Mbl yMbILW/IEHHO NOAPOGHO NPWUBOAMM 3aKpensieHHble B CrneuuanbHOM 3akoHe Poccuiickoi
defepaunyt npaBa UM WHTEpecbl rpaxzaH, BO3HMKaKOLWMe B CBA3W C MNPOM3BOACTBOM CyAebHbIX
3KCMNepTn3, NOCKONbKY [aHHbIA acnekT TpebyeT 60/5ee OTBETCTBEHHOIO OTHOLUEHMSA rocyjapcTsa npu
OCYLLECTB/IEHUN paccMaTpyMBaeMoro mnpoLeccyasbHOro Aeictemsa. Kak O6bl10 paHee OTMEYeEHO,
cyfebHas npakTuka AOCTOBEPHO MOATBEPXAAET, UTO MMEHHO MNPV MX OpraHu3auun 1 npoBefeHum
BO3MOXHbl MHOTOYUC/IEHHbIE HApYLWeHUd WHTEePeCcOB YYaCTHWMKOB YrO/IOBHOMO W rPaXk4aHCKOro
npotiecca.

Ana nonHoi wunncTpauMm nosvuMyM PoCCUIACKOro 3aKoHoAaTens B BOMPOCax rapaHTUpPOBaHUSA
npaB ¥ 3aKOHHbIX WHTEPECOB /1L, B OTHOLEHUW KOTOPbIX MPOU3BOAUTCA 3KCMEpTU3a, NPUBELEM eLle
ofHy Hopmy ®efepanbHoro 3akoHa Poccuiickoit depepaumm “O rocyaapcTBeHHOW cyae6Ho-
3KCMepTHON paeATenbHOCTU B Poccuitckoin depepaummn”. Tak, cornacHo cr. 31 3TOro 3akoHa npu
NPON3BOACTBE CYAeOHON 3KCNepPTM3bl B OTHOLLEHWMN XWUBbIX UL, 3anpeLLeHbl:

-orpaHnyeHne npas, o6MaH, NMPMMEHEHWE HAacWUIWA, YIPO3 N MHbIX HE3aKOHHbIX Mep B Lensx
NosyyYeHns CBEAEHWI OT NMLa, B OTHOLIEHUN KOTOPOro NPOn3BOAMTCA CyAebHas aKCcnepTusa;

-UCNblTaAHNE HOBbIX IEKAPCTBEHHbLIX CPEACTB, MeTOA0B AMArHOCTUKKU, MPOPUNAKTUKA U NeYeHNs
OonesHeil, a Takxe npoBefeHWe OUOMEAMULUHCKUX 3KCMEPUMEHTaNbHbIX  UCCNefoBaHWMI ¢
NCNo/Ib30BaHWEM B KayecTBe 00beKTa /Nuua, B OTHOLWEHWM KOTOPOro nNpoM3BOAUTCA cyaebHas -
3KcnepTUsa.

JKCMepT He MOXET ObITb AOMPOLLEH MO NOBOAY MOAYYEHUS UM OT fINLA, B OTHOLLIEHUN KOTOPOTro
OH NPOBOAW/ 3KCNEPTU3Y, CBEAEHUIA, HE OTHOCALLMXCS K NpeLMeTy JaHHOW 3KCNepTuU3bl.

CeugaHva nvua, NOMELLEHHOr0 B MeAWUMHCKWUWA CcTauMoHap, C ero 3auMTHUKOM, 3aKOHHbIM
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npeacTaBUTENEM WAN MHbIMW NPEACTaBUTENAMW, AONYLEHHbIMM K Y4acTUIO B Aeflie, OpraHusytoTcs B
YCNOBUAX, UCKNIOYAKOLWMX BO3ZMOXHOCTb MOMYYEHUS UH(pOpPMaL MM TPETbUMU NNLaMMN.

MeguuMHCKas nomolwb nuly, B OTHOWEHWW KOTOPOro MPOM3BOAUTCA IKCMEepTU3a, MOXET
OKa3blBaTbCA TO/bKO MO OCHOBAHUSAM W B NOPsAKe, KOTOpble NpeAyCcMOTPEHbl B 3aKOHOAATe/bCTBe
Poccuiickoin defepalmn 0 34paBOOXPaHEHUN.

Nvyy, nomeweHHOMY B MeAWLMHCKWWA CTaumoHap, LO/mMKHa 6biTb MpefocTaBfieHa peasibHas
BO3MOXHOCTb MOAaun >anob, 3asBNeHUn M xogaTalcTB. XXanobbl, NOAaHHble B COOTBETCTBUU C
npoueccyanbHbIM 3aKOHOAATENbCTBOM, LIEH3ype He nojgjexar U B TedyeHue 24 4acoB HanpasiskoTCcs
agpecary.

Nuua, He cofepxalymecs MNof CTpaxKei, MMetT MpaBo Ha BO3MELLEHWe PacxofoB, CBA3AHHbIX C
NPOU3BOACTBOM CYAeOHOM 3KCMepTu3bl, N0 OCHOBaHWAM W B MOPsLKe, KOTOpble NPesyCcMOTPeHbl B
3aKoHOofaTeNbCTBe.

ConoctaBum NpuBeAEHHbIE HOPMblI POCCUIACKOr0O 3aKoHa co cTaTbeli 38 3akoHa PK “O cypae6Ho-
3KCMepTHOM feAaTenbHoCcTM B Pecnybnuke KasaxcTaH”, pernameHTUpYHOLWein rapaHTuy npas U
3aKOHHbIX UHTEPECOB /L, B OTHOLIEHWUMN KOTOPbIX NPOU3BOAUTCA cyebHas akcnepTusa.

B uyacTHOCTM pfaHHas Hopma C 3TOW Lenbl BBOAWT 3anpeTbl MNpU MNPOU3BOACTBE CyAe6HON
3KCMEPTU3bl XKXMBbLIX NINL, HA NINLLIEHWE WU CTECHEHMe WX MNpaB, rapaHTUPOBaHHbLIX 3aKOHOM (B TOM
yucne nyteM obmaHa, MPUMEHEHUSA HAcUIUA, YIPO3 M UHbIX HE3aKOHHbIX Mep), B Lensx nofyyveHus
CBEAEHWIN Mo feny; WCNONb30BaHME YKasaHHbIX /UL, B Ka4yeCTBe CYObEKTOB  K/IMHUYECKUX
NCCNefOBaHNA  MEeAULMHCKUX TEeXHONOruidi, (hapMako/IorM4yecKUX W JIEKapCTBEHHbIX CPeACTB;
NPUMeHeHVe MeTOLOB UCC/ef0BaHUSA, NPefyCMaTPUBAKOLWUX XUPYPrMYecKoe BMeLIaTeNbCTBO.

B faHHON cTaTbe TakXKe O0TMeyaeTcs, YTO IML0, B OTHOLIEHUN KOTOPOro NMPOU3BOANUTCA CyfebHas
3KCNepTmn3a, AO/MKHO OblTb MH(OPMMPOBAHO OpPraHom (INLOM), Ha3HAUYMBLUMM CYLebHYI0 3KCnepTusy,
B LOCTYNHOW Ana Hero opme 006 WCNONb3yemblX MeTofax CyAebHO-3KCMepTHbIX WUCCNef0BaHUM,
BKIOYas anbTepHaTUBHbIE, O BO3MOXHbIX 60NEBbIX OLLYLEHUAX U NOOOYHbLIX ABMEHUAX. YKa3aHHas
NHOpMaLMsa MNpeaocTaBNseTcA Takke 3asaBMBLUEMY COOTBETCTBYHOLLEE XOA4ATalCTBO 3aKOHHOMY
npeAcTaBUTeNO inua, B OTHOLIEHUN KOTOPOro NPOuU3BOAUTCS CyaebHas aKcnepTusa.

Kpome Toro, cT. 38 npegycmatpuBaeT, 4to nuLy, NOMELLEHHOMY B MeAMLMHCKYO OpraHu3aumio,
npeaocTaBnseTcs BO3MOXHOCTb MoAaun »anob v xopataicts. XKanobbl M XopaTailcTBa, NofaHHbIe B
nopsgke, npefycMOTPEHHOM 3aKOHOM, B TeYEHMeE ABajLaTh YeTbIpex YacoB HanpaefATCA agpecarty U
He nognexar LeH3ype. CTaTbsl TakKXKe COLEPXUT MNOMIOXKEeHUe 0 TOM, 4TO cypebHas 3KchnepTum3a,
NPOU3BOANMAN B OTHOLWEHUW NuLa B 4O6POBONLHOM NOPSiAKE, MOXET ObiTh MpeKpalieHa Ha 6ol ee
cTaguv No MHUUMaTMBE yKasaHHOro nnua.

ConocTtaBneHne nNpUBOAUMONA HopMmbl 3akoHa PK “O cyaeGHO-3KCNepTHOW [fesTeNbHOCTN B
Pecnybnuke KaszaxctaH” € HOpmMaMu aHafiorMYHOro 3akoHa Poccuiickoin depepalmy NoKasbiBaeT, UTO
TONbKO /MWL OfHa cTaTbsl 31 KOMMEHTMPYEMOro 3akoHa P® (a X B HEM CBblle [eCATH, He cuuTas
ctateit YMNK P®) coaepXuT 1M nogpasymeBaeT ropa3fo 60nblue rapaHTUid 3aliuTbl NpaB M 3aKOHHbIX
WMHTEPECOB NNL, YEM BCE HOPMbl AEACTBYIOLLIMX B 001aCTU CyAeOHOW 3KCNEpTM3bl 3aKOHOJATENbHbIX
aktoB B PK. W 310 npyv Hanmuum B Ka3axCTAHCKOM 3aKOHe cTaTell npsMO WX  KOCBEHHO,
OrpaHMYMBalOLLMX MPaBOBOE MOMIOXEHNe Y4YaCTHUKOB YrOMIOBHOrO Mpouecca Mpu HasHayeHun u
NpPon3BO/ACTBE CYAeOHO 3KCMepTN3bl, KOTOPbIE ObIIN NPUBEAEHBI PaHEE.

EcTecTBeHHO, 4TO MogobHas cuTyauumss B CTONb C/IOXKHOW C TOYKM 3peHMs COONAeHUs npas
rpaxgaH cepe TpebyeT B MepBY OYepefb OT rocyfapcrsa M B YaCTHOCTUM MUHUCTEPCTBA HOCTULNN,
KaK KypupyloLllero faHHyl oTpac/ib BeAOMCTBa, 60/iee Cepbe3HOro OTHOLWEHMS K BOMpocam
NpaBoBOro 06ecrnevyeHnss KOHCTUTYLMOHHbIX FrapaHTUin rpaxaaH.

Takum 06pa3oM, CpaBHeEHME 3aKOHOAATeNbHOM MOMUTMKM B paccMaTpuBaemoi o6nacTu B ABYX
cTpaHax faeT MNOBOJ 3aAymMaTbCAd O Heob6XO4MMOCTM Cepbe3HOro nepecmoTpa CYLLECTBYHOLLErO
MoMoXeHns B 06/1acTU  cyAeOHO-3KCNEPTHON [feATenbHOCTM B KasaxctaHe € TOYKM  3peHus
Hagnexawero obecnevyeHns Npas N 3aKOHHbIX UHTEPECOB rpaXKaaH U NPUBELEHMNSA ero B COOTBETCTBME
C HopMamMu geicTeyowen KoHCTUTYLUN.

NntepaTtypa:
1 Cwm.: Poccuiickas E.P. KommeHTapuii k ®epepanbHomy 3akoHy «O rocyfapCTBEHHOW Cyae6HO-3KCNEpTHOWA
fnestenbHocTn B Poccuiickoii defepauuun». M.: MpaBo v 3aKoH, 2002
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