
КЫРГЫЗСКИЙ НАЦИОНАЛЬНЫЙ УНИВЕРСИТЕТ ИМЕНИ 
ЖУСУПА БАЛАСАГЫНЛ

КАЗАХСКИЙ НАЦИОНАЛЬНЫЙ УНИВЕРСИТЕТ 
ИМЕНИ АЛЬ-ФАРАБИ

АКТУАЛЬНЫЕ 
ПРОБЛЕМЫ 

ЮРИСПРУДЕНЦИИ И 
МЕЖДУНАРОДНОГО ПРАВА

Сборник материалов международной 
научно-практической онлайн-конференции 

(17 апреля 2014 года)

Бишкек, 2014

.



Резю мируя выш есказанное, можно также отметить, что в системе, 
доктрине и практике современного международного права и  национальных 
законодательств не сущ ествует единообразно закрепленного определения 
унификации права международной торговли. В рамках нашего исследования 
она впервые определена в широком смысле, как многоплановая 
правотворческая деятельность, которая представляет собой объективный 
процесс разработки, принятия и вступления в силу единообразно 
понимаемых и применяемых норм с целью создания новых согласованных 
идентичных норм, восполняю щ их существующие пробелы в регулировании 
отнош ений в различных областях международного торгового (делового) 
оборота и совокупность необходимых для приведения в единую систему 
правовых принципов, общ их условий, решений, правовых доктрин, правовых 
обычаев, судебной и арбитражной практики.
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Kazakhstan becam e an independent country in 199! . The sovereignty' 
nallenged Kazakhstan to jo in  the world com m unity that provided for integration 
: the system o f  law and policy with the international one. In this line the state 

rohcy o f  Kazakhstan was directed at revision o f  the legislation and development of 
r"e conception o f  the human being "s rights system. The Constitution and acting 

A s prohibit any discrimination on the basis o f  ethnic background and guarantee 
vjua! rights. Thanks to our President Nazarbaev N.A. Kazakhstan achieved great 
a c c e ss  in social and econom y reforms. The implementation o f  essential reforms 
"dicated the positive trends in establishm ent o f  new  legislation and normative 
" ’-se Development o f  these aspects allowed to attract attention to the problem of 

■olence against women ( in short as VAW  ). VAW  is a te c h n ica l  term  used to 
: Ilectively refer to violent acts that are primarily' or exclusively com m itted against
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women. [ I j 'T'his type o f  violence targets a specific group with the victim 's gender 
as a prim ary motive and violence is gender-based, m eaning that acts o f  violence 
are com mitted against women expressly because they are women.

Violence against w om en is a disgusting global violation o f  the rights o f 
human being. The suffered violence and the threat o f violence break life o f  women 
everywhere, overstepping econom ic, race and cultural differences. Some o f  the 
violence perpetrated by individuals are rape ; domestic violence : harmful 
customary or traditional practices such as diagnosis planning, honor killings, 
dowry violence, female genital m utilation, forced marriages, sexual harassm ent : 
coercive use o f  contraceptives, female infanticide; prenatal sex selection; obstetric 
violence and m ob violence. Some are perpetrated by state such as war rape; sexual 
violence and slavery during conflict; trafficking in women; forced prostitution; 
forced sterilization; forced abortion; violence by the police and authoritative 
personnel; stoning and flogging [2].

More recently, in the 20th and 21s' centuries, and in particular since the 1990s, 
there has been a large increase in activity on both the national and international 
levels to research, raise awareness and advocate for the prevention o f  all kinds of 
violence against wom en. M ost often, violence against women has been framed as 
a health issue , and also as a violation o f human rights [3].

The concept o f  im provem ent o f  status o f  women in the Republic of 
Kazakhstan defines the general strategy and priority directions o f  the state policy 
concerning women and is aimed at realization o f  the principle o f  equal rights and 
freedom, creation o f equal opportunities for women and men according to the 
Constitution o f  the RK.. international provisions o f Kazakhstan. Kazakhstan has 
organized efforts ( legal ly ,  politically, socially ) to prevent, reduce and punish 
violence against women.

To the m odem  day. it is recognized that violence against women exists 
everywhere, and that « there is no region o f  the world. no country and no culture 
in which w om en 's freedom from violence has been secured»- [4].

Women o f  different countries ha\ e accum ulated experience o f conducting of 
the audacious and interesting events against the violence. They have reached 
impressive results having changed legi^lÄKsn. the adopted practice and prevalent 
stereotypes.

The violence against women is the niost disgraceful violation o f the human 
being’s rights in our time

It is not restricted by the frames o f  an> concrete political or economic 
system . It exists in any country m d  does ih* recognize the material well-being, 
race and culture differences The thwHWMwg a r o a g y  on which the violence are 
deeply rooted in society. The experience o r Öse t r a t  o f  vioieoce prevents women 
from implementation o f  their rights and jse o f err to  their Sill extent

W omen all over the worid have cc—iw o d  «hew efforts m order to 
disseminate information about the v n k o c t  m  * -«-«a and to withstand
it. They have reached the impressive t-ham r* «  * e  a w h  o* tow’s, policy and 
practice. They have disclosed to the prfrfjc sack  v i e t a n s .  which ea r ik r  were not



~esr? by the society. They have established that facts o f  violence require responsive 
aaeasure o f  government, the society and separate persons. And the most important 
■s that they disproved the opinion about women as passive victims o f  the violence.
- ■ en in difficulties, poverty and oppression the w om en continue to lead fighting 
~ th  the violence against women.

During the last years, initiatives relating to solution o f  the problem in respect 
o f  women have been w idely dissem inated in the society. However, in many 

untries, advocates in the sphere o f  protection w om en’s rights have encountered 
with newly appeared forces, which consider the equality o f  genders a threat to 
public stability, and existing econom ic interests. In many countries achievements 
of women in the sphere o f  legal and other rights are annulled and ignored. Many 
governments have a lack o f  information and political will so that they could 
consider this problem. Irrespective o f the deeply rooted opinions and interests, the 
efforts w ith respect to elimination o f  the violation against women in world and 
locally have made changes in the situation finally.

Statistics in the sphere o f  the violence against the women evidences the 
world catastrophe in the area o f  the human being’s right.

The Council o f  Europe has stated that the home violence is the main cause 
for deaths and invalidity o f  women from 16 to 44 years old : the quantity o f 
w omen died from it is more than the quantity o f  w om en , who died from cancer or 
traffic accident

According to estimate made by A m artiya Sena, the Nobel Prize winner in 
economy, by now, more than 60 million o f  women died because o f  selective 
abortions and murders o f infants o f  feminine gender.

As a rule, not all cases on the violence against women become knowTi, as the 
victims often feel shame and are afraid o f  skepticism, distrust and further violence. 
Besides, the forms o f  the violence are defined differently in different countries, and 
that hindrance the com parison. In m any countries there are no appropriate 
statistical reporting forms, which could help to determine the size o f  the violence 
against women. As the facts o f  violence against women are not assessed as they 
should and the true size o f  thus problem remains unknown, the state, fam ily and 
the society have not acknowledged their responsibility yet.

The basis o f  the violence against women is discrimination, which denies 
equality o f  women with men in ail spheres o f  life. The violence is based on 
discrimination, which makes it impossible for the women to realize their rights and 
freedoms equally with men.

The UN Declaration on Elimination o f  Violence in respect o f women states 
that the violence against women is a result o f  « developm ent o f  the historic 
inequality o f  forces between men and women, which lead to domination o f man 
over Women and discrim ination in respect o f  women displayed by men» and, that « 
violence in respect o f  women is one o f  the basic social mechanisms, with the help 
o f  which women had to occupy the dependence position as com pared to men» [5].

Irrespective o f  the fact that violence on the basis o f  gender disseminates more 
and more, it is not «natural» or «unavoidable». The violence against women is an



expression o f  the historical and cultural norms and values. The enslavem ent o f  the 
wom en may appear as a result o f  some social and political institutes. For 
explanation or justification o f  such violence som e cultural traditions and customs 
may be used, especially those that relate to term s o f  virginity and chastity.

The violence against women has a universal character, however, many 
women experience certain types o f  the violence, which are results o f  peculiarities 
connected with such women. The race, ethnic characteristics, culture, language, 
sexual orientation, poverty and health condition are the basic facts that led to the 
violence against women [6].

The consequences o f  the violence against women exceed the boundaries o f 
the direct physical harm o f the victim. The psychological harm  and the threat o f  the 
further violence undermine dignity o f  the women, blocking her ability to defend 
and to  undertake measures against the offender. I f  the fact o f  violence remains 
unacknow ledged, further psychological consequences reduce. chances that the 
woman will apply for help. Drunkenness, drug addiction, depression and other 
form s o f  mental disorder constitute the incomplete list o f  long-term o f the violence 
against women.

These consequences appear in all levels o f  the family and the society. The 
present researches show that there is a large probability that children who endured 
the violence, most likely would become victims or offenders in the future. 
Children, who were witnesses o f  the situations in which their farther beat their 
mother, tw ice as often encounter em otional and behavioral problems and problems 
during study. According to the recent data on violation o f  the court orders, the 
offender often directs his aggression against his relatives and friends who provided 
refuge for him. The actual violence and violence in the form o f threat disseminate 
the atm osphere o f  fear, which creates certain boundaries for the women, restricting 
their freedom o f movement and the possibility to take part in making public 
decisions and also lower their life level. The violence against women impoverishes 
the society economically, politically and culturally, restricting the active role o f the 
women in the society. It is difficult to establish what price the society pays with 
respect to women, how ever the majority o f  researchers shows the serious economic 
consequences including loss o f  the productive w orking time, loss o f  income and 
medical expenses. According to the available data, women from developing 
countries lose five per cent o f  working time because o f their disablement or 
illness, which-is the consequence o f  the violence acts based on the gender and rape.

The Kazakhstani civil rights advocates have achieved significant success by 
proving that the violence against women is the violation o f  the rights o f  the human 
being [7] This fact has changed opinion on the violence against women as part of 
private Life, m aking it the problem o f  social significance and making the authorities 
to undertake the appropriate measures. The parallel development o f the 
international and regional standards in the sphere o f  rights o f human being 
strengthens this obligation

The introduction o f  the violation in respect o f  the women in the sphere of 
violations o f  the human bears s rights has created a common language for the civil
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Tsgfeis advocates in this area so that they could w ork in the area o f  w ithstanding the 
• ‘fence and increased the collaboration o f  international and regional organizations 
- ttve area. These organizations attract attention o f governm ents to this problem 

■wkJ help to adopt new international legal standards and practices. The example o f 
Rich new norms may be inclusion o f  the rape as military crime and crime against 
humanity in the regulations o f  the international crim inal courts. Such norms prove 
shat the society has widened its obligation on elimination o f  the violence against 
« omen and conviction o f  criminals.

One o f  the most significant peculiarities o f  the human being's rights system is its 
main principle, according to which all rights o f  the human being are general; all 
people have equal rights because they are people. The usage o f  this principle allows to 
w ith stan d  one o f  the widespread justifications o f  the violence against women, i.e. the 
violence can be accepted because it is a part o f  the culture o f our society.

All people should use their rights o f  the human being and the culture or the 
tradition should not justify the violation o f  the basic rights o f  a human being in the 
sphere o f  the rights o f  the women. The principle o f universality does not impose 
uniformity and does not deny the multiformity. The persons rights m ay be general 
only if  they are understood in the context o f  wide range o f  various cultures and 
experience [8]. The fight for the strengthening o f  status w om ens rights as the 
human being 's rights is a difficult and very long process. The w om ens rights are 
not always the focus o f  attention o f  non-governm ental organizations, civil society 
associations and political parties. M any o f  them, yet, have not acknowledges this 
status o f  the w om ens rights.

At present time, all over the w w ld, the initiative directed to fight with the 
violence are implemented. Some o f  them are being implemented by the women 
association in place, and others by the large international organizations, others by 
the governm ents o f states. Besides conducting o f  the research work has resulted in 
the deeper understanding o f  the causes and consequences o f  the violence against 
women.
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Бфшкен ¥лттар  ¥йы м ы  адам кукьнын коргайтын жана эмбебап 
стандарттар жасап шыгарды. Дегенмен де, мемлекеттер кабылданган 
стандарттарды устанбайды жэне бул жагдай Kaîipi i  куннщ манызды 
мэселесш щ  6 ip i болып гур. Демек, мемлекетердщ адам кукыгы туралы 
аймактык жэне дуниежузЫ к халыкаралык келю1мдерге ецпзшген 
стандарттарды гэж1рибе барысында колдану керектш не кезш жетюзу кажет. 
Н е п зп  кужаттардьщ эркайсысыньщ крдцанылу механизм! камтылган. niKip 
е р к ш д т , C03 жэне акпарат еркшдцт кукыктары барлык халыкаралык 
конвенцияларга ецпзшген. Аталган халыкаралык кужаттар сез еркщ цш нщ  
кукыгы н гана жарияламайды, сонымен катар, бул кукыкты укл'мет шектей 
алатындай непз жасайтынын естен шыгармаган жен. Сез ерю ндш  кукыгына 
шектеу койылган жагдай да. оны аткарушы бил i к емес, сот органы аныктауы 
кажет. Ягни, демократиялык. когам жагдайында сез еркщ ш л кукыгын шектеу 
кажет екендпш  дэлелдейп н кернею дэлелдер болуы тшс. Акпарат ерю ндш нщ  
iunci жэне халыкаралык кукыктык кепш дш н колдану ic i бойынша сот, мшдетп 
турде, ук1мет эрекеттерш жэне шектеу коятын зандарды калакшауы тик.

Адам кукыгынын жалпыга б1рдей декларациясы 1948 жылы 
кабылданды. Бул декларация K a3ipri куш  де, адам кукыгын жаппай 
сыйлаудьщ  H eri3ri кужат ы болып табылады Декларация, непзш ен. 
халы каралык келк1мнщ  мшдеттеу купине не емес BipaK халыкаралык 
кукыкты орындамау санкциясынын болмауына карамастан. шет-гурыпка 
непзделген  кайнар кез1 мэртебесш е не. Декларация Ережелерш халыкаралык 
кауымдастыктьщ  кептеген мемлекеттер! кабылдалы

Декларацияныц 19 бабында былан делш ген



«Эр а лам наным-сеш м бостандыгына жэне ез кезкарасын еркш 
едспруж е кукыгы бар; бул кукык ез н ан ы м -сетм ш  кедерпс1з устану 
ерю ндш н жэне м ем лекеттк  шекаралар тэрт1бш е тэуелд! болып кал май. 
жкпараттар мен идеяларды еркш  1здеп, кез-келген куралдар аркылы тарату 
бостандыгын да камтыйды».[1]

Э леум егп к  манызы бар окигаларды хабарлау немесе белгии б1р 
»эзкарастарды насихаттау мэселелерш  карасгырганда хабарлау м ен насихат 
зрасындагы уксастыктар мэселес1 туындайды. «Халыкаралык 
кэтынастардагы БАК-тьн рол1 туралы кептеген кезкарастар мен п т р л е р  бар. 
б1рак х ал ы кар а л ык- ку к,ы к,ты к кужаттардьщ  б!рде бф ш де хабарлау мен 
васихаттаудьщ  ерекшел1ктер1 туралы, хапыкаралык кауымдастык сынге 
алган насихат унпн ж ауапкерш ш к туралы да ешнарсе айтылмаган. Адал- 
хукыгынын жалпыга б1рдей декларациясы Б ¥ ¥  БА карары болып табыладъ 
жэне Азаматтык жэне саяси кукыктар туралы хапыкаралык, пактмлш 
Караганда кеш лдемелш  сипатка ие. Адамнъщ акпарат е р к ш д т н е  д е г а  
кукыгын аныктаганда А заматтык жэне саяси кукыктар туралы халыкаральи 
пактш щ  19 жэне 20 ережелерш е кез ж уп рту  кажет. Бул кел1с1мд1 б1рнеш 
мемлекеттер ратификациялаган жок, ал баска мемлекеттер акпарат ал; 
кукыгы чу рал ы 19 жэне 20 баптарга катысты тусш ш  бердг Дегенмен, акпара 
алуга «шекс13» кукык беретш  пик! зандар кебш е ш ындыкка жанаспайдь 
Себебц эрблр мемлекет ез аумагында таратылатын акпараттьщ  мазмуны ме 
таратылу тэрт{бш каж епнш е кадагалап, реттейдг Алайда, халыкаралы 
кукыктын максаты кушI не енген зандардьщ  жалпы ережелерш  жасап олард) 
б!рьщгайлау болып табылады».[2]

Азаматтык жэне саяси кукы ктар туралы хапыкаралык пакт 
халыкаралык манызды кужат 1976 жылы кабылданган Экономикальи 
элеум егпк  жэне мэдени кукыктар туралы келклммен катар купине ен/: 
Келклм нщ  катысушы-мемлекеттер1 осы келю м ге сэйкес курылган Ада 
кукыгы бойынш а Комитетке ез елгадеп  адам кукыгы туралы баяндамала 
мэл!меттер усынып отыруы тшс. К елю м де косымша ереже камтылган, ерея 
бойынш а катысуш ы-мемлекет азаматтары Адам кукыгы бойы нш а Комитет] 
ез елш деп  адам кукы гы ны цбузы лганды гы  туралы ш агымдануына болады.

18 бап - ой-тклр. ар-ож дан жэне дга бостандыгына, ал 19 бап -  с 
е р ю н д т н е  кегплд!к беред!; 20 бапта - согысты кандай гурде болса , 
насихаттауга зац  тургысынан тыйым салынган.

Келю 1м нщ  19 бабында былай дел: и ген:
«1. 0рб)р  адам ез о й -п ш р ш  еш кед ер п св  устануга кукылы.
2. 0рб)р  адам ез шьлрпт еркш бш дф уге кукылы. Бул кукык мемлекет: 

ш екараларга карамастан кез келген акпаратгар мен идеяларды еркш  1 зд< 
тауып алу жэне оларды ез калауынша тавдап алган куралдар аркылы ауызи 
жазбаш а немесе баспасез аркылы немесе керкем дж  бейнелеу формала 
турш де тарату бостандыгын да камтиды.

3. Осы баптьщ 2-тармагында кезделген кукыктарлы колдану ерек 
мшдеттер мен ерекше ж ауапкерш ш кт! ж уктейдг Сондыктан оларды колда
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правовой ответственности : как общих для всех видов ответственности, так и 
специфических для конституционно-правовой ответственности:

1) судебный порядок. В этом порядке государством возмещается вред, 
причиненный его органами и должностными лицами, расформировываются 
избирательные комиссии, ликвидируются общественные и религиозные 
объединения, приостанавливается их деятельность;

2) принятие решения (постановления) компетентным государственный 
органом (не судебным), о которых было сказано выше.
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