OJI-OAPABU ATBIHIATEI KA3AK ¥JITTBIK YHUBEPCUTETI
KA3AXCKUI HALIMOHAJIBHBIM YHUBEPCUTET umenu AJIb-DAPABU
3AH ®AKVYJIBTETI
IOPUUYECKUN ®AKYJIBTET

KBIJIMBICTBIJIBIKIIEH KYPEC MOCEJIEJIEPIH 3EPIEJIEY
KOHIHAEI'T FBIJIBIMU-3EPTTEY OPTAJIBIFbI
HAVYHO-UCCJIEJOBATEJIbCKUI [IEHTP 110 U3YUYEHUIO
ITPOBJIEM BOPLBbBI C ITPECTYITHOCTBIO

KBIJIMBICTBIK K¥KBbIK, KbIJIMBICTBIK IC XYPI'I3Y
KoHE KPUMHNHAJIMCTUKA KADE/IPACDBI
KA®EJIPA YT'OJIOBHOI'O ITPABA, YI'OJIOBHOTI'O ITPOLIECCA
N KPUMHUHAJIMCTUKU

Jlorotun KazHY JIOI'OTHUII xadenpor

«KBIIMBICTBIK KYKBIKTBIH, KbJIMBICTBIK IC KYPII3VIH )KOHE
KPUMUHAJIMCTUKAHBIH O3EKTI MOCEJIEJIEPI»

ammul Kazaxcman Pecnyonukacvinviy Tyneviw Ilpezudenmi Kynine apuanean
JHCO2APLI OKY OPLIHOAPLIHLIY APACHIHOARL JHCLI CAUBIHEbL
Ma2ucmpanmmap MeH cmyoeHmmepoiy &bliblMu KOHpepeHyus

MATEPUAJIJAPBI

30 xapama 2012 sxput

V 1IbIFapblUIbIM

MATEPHNAJIbI

€2HCe200HOU MeHC8Y3068CKOU HAYUHOU KOH@epeHyuu
MA2UCmMpanmos u cmyO0eHmo8, NOCEAUeHHOU
Huro Ilepsoco [lpesudoenma Pecnyonuxu Kazaxcman

«AKTYAJIbHBIE ITPOBJIEMBI YI'OJIOBHOI'O IIPABA,
YT'OJIOBHOI'O ITPOLUECCA U KPUMUHAJIMCTUKN»

30 Hos16ps 2012 rona

AnmMatsl
«Kazax yHUBEpPCHUTETI»
2013



VJIK 343
BBK 67.408
A 43

IIposedenue eairce200HOU MeAHCBY308CKOU HAVUHOU KOHGepeHyuu u nyoruKayus
mamepuanog ocyujecmenenvlt 8 pamkax 1342/I' @ « Pazpabomxa KpUMUHAIUCMUYECKUX
MEXHON02Ull NPU PACCAEO08AHUU NPECMYNAEHULL 8 YCLOBUAX 2N100ATU3AYUUY

OTBeTCTBEHHBIIl peJaKTOP
n.10.H., mpodeccop P.E. [)xancapaera

YieHbl peAKOJIJIETUN:
K.10.H., foeHT b.M. Xyrpaimna
K.10.H., goreHTt A.Jl. baiicamos
ctapumii npenonasarens M.E. AkOomnarosa
MarucTp IpUINYECKUX HayK, accucTeHT JI. bucenramu

A 43 AKTyaJIbHbIe TIPOOJIEMBI YTOJIOBHOIO IpaBa, YrOJIOBHOIO Ipoliecca U KpUMHUHA-
JUCTUKU: MaTepHalibl €KEroJHOM MEXBY3. Hayd. KOH(. MarucTpaHTOB U CTYI.,
nocBsauieHHoil JlnHto Ilepsoro Ilpesupenta PecnyOnuku Kaszaxcran. 30 nosiOpst 2012 1. —
Anmatsl: Kazak yausepcureri, 2013. - 246 c.

ISBN 978-601-247-825-9

B cOopHuKke npescTaBieHbl Hay4YHbIE JIOKIAbl YYaCTHHUKOB €XErOJHON MEKBY30BCKOM
Hay4YHOH KOH(epeHINH «AKTyalbHbIe IPOOIEMbI YTOJIOBHOTO IIPaBa, YrOJIOBHOTO Ipolecca
U KpUMHUHAIMCTUKWY», OpraHu30BaHHON Hay4yHo-MccaenoBaTenbcKUM EHTPOM 110 MU3YUYEHUIO
npo0sieM 60pBHOBI C MPECTYIMHOCTHIO U Kadenpoil yroJoBHOTO MpaBa, yroJOBHOTO Mpoliecca U
KPUMMHAIUCTUKU OpUINYEcKOro Qaxyiaprera Ka3axckoro HalMOHAIBbHOTO YHHBEpPCUTETA
HUMCHU anb-d)apa61/1. B HAay4YHBIX OOKJIagaxX MaruCTpaHTOB M CTYACHTOB IMOAHUMAIOTCA H
aKTyaJU3UPYIOTCS COBPEMEHHbIE NMPOOJIEMBl YTrOJIOBHOTO MpaBa, YroJOBHOIO Ipolecca U
KPUMUHAIUCTUKU, TPOOJIEMBI T'YMaHU3alMH YTOJIOBHOM MOJIUTUKY U JAPYyTHUE.

Marepuanbsl KOHGEpEeHIIMH aJpecyloTcsl TeM, KTO HMHTEPECYeTCs BONPOCAaMH HAay4dHOTO
pellIeHus aKTyallbHbIX TPOOJIEM YTrOJOBHO-TIPABOBBIX AUCLHUIUIHH.

V]IK 343
BBK 67.408

ISBN 978-601-247-825-9 © KazHY um. anp-dapadu,
2013



Amanmaes A.,
cmyoenm 3 Kypca 1opuouiecko2o paxyiomema
Kazaxckozo nayuonanvnozo ynueepcumema umenu anv-Dapaou

Hayunwiii pykosooumens: K.10.H., u.0. 0oyenma Kageopwl y20108H020 Npasa,
Y20N08H020 NPOYeccd U KPUMUHAIUCIUKU IOPUOULECKO20 (DaKyIbmema
Kazaxckoeo nayuonanvrnoco ynusepcumema umenu anv-Papadu
Myxamaouesa I'.H.

MNPUHIUII HETPUKOCHOBEHHOCTH JIMYHOCTHU
B YI'OJIOBHOM INPOLECCE

[IpyHIMIBI YTOJIOBHO MpoOLEcCa — 3TO OCHOBOIIOJArarIue, 0a30BbIE HJIEH,
JeXallue B OCHOBE YrOJOBHOrO cyjaolnpous3BoacTBa. Hamm paccmarpuBaercs
MPUHLNAN HENPUKOCHOBEHHOCTH, 3akperuieHHbld B cT. 14 YIIK PK. OH umeer
BECbMa BAXXHOE M CAMOCTOSITEJIBHOE 3HAYEHHE JJI1 YIOJOBHO-IPOLECCYaIbHOU
HaykHu. Bo-miepBbIX, MPUHILINI, HEIPUKOCHOBEHHOCTH OOYCJIOBIMBAET 3aKOHHOCTb
OrpaHUYEeHUs] CBOOOJBI B YrOJIOBHOM IPOIIECCE, NOCPEACTBOM IMPUMEHEHHUS MEp
YrOJIOBHO-TIPOLIECCYANIBHOTO MPUHYKIACHUS (3a1epkanus) U apecta (4.1 cT. 14).

Bo-BTOpBIX, OH OrpaHUYMBAET CPOKHU 3a/iepKaHusA 72 yacamu.

B-TpeTbux, ycTaHaBIMBaeT ClEUUaJIbHBIA CAHKIMOHHWPOBAHHBIN (CyIOM)
MOPSIIOK MPOU3BOJICTBA!

a) 3aJIepKaHus apecTa;

0) cyneOHO-MEIMIMHCKON M CyneOHO-TICUXMATPUYECKON SKCIEPTHU3bl IMPHU
NPUHYIUTEIPHOM TIOMEIIEHUH HE COAEp)KAIErocs TMoJ CTpaXel Jidina B
MEIUIMHCKOE yupexaeHue (4. 2 cT. 14).

B-ueTBepThIX, MPUHIMI HENPUKOCHOBEHHOCTH JINYHOCTH, YCTAHOBJIECHHBIM B
ct. 14 VIIK PK ycranaBmuBaeT o005S3aHHOCTh OPraHOB, OCYIIECTBIISIONIINX
(GYHKIIMHM YTOJIOBHOIO IPECIeI0BaAHUS:

a) HEMEIJEHHOIO OCBOOOXKIEHHS HE3aKOHHO  3aJIep’KaHHOTo, WU
apecTOBaHHOIO, WJIK HE3aKOHHO IMOMEIIEHHOTO B MEIULIMHCKOE YUPEKIeHHE, 100
COJIEPKAILETOCs TOJ, CTPaXE CBBILIE CPOKa, MPEAYCMOTPEHHOIO 3aKOHOM WIIH
npuroBopom (4.4 ct. 14);

0) BO3MEILIEHUS Bpena, MPUUMHEHHOrO TpaXIaHUHY B pe3yjbTare
HE3aKOHHOTO JIMILIEHUSI CBOOO/IbI, COIEPKAHUS B YCIOBUSX, ONMACHBIX JJIs )KU3HU U
3JI0POBbSI, JKECTOKOTO 0OpALIEHUS C HUM.

Bo3Beaenue paccMarpuBaeMoid HaMHM KaTerOpUM B MPHUHILMI O3HAYAET, 4YTO
HEMTPUKOCHOBEHHOCTb JINYHOCTH:

1) cocTaBisieT 0JJHY U3 XapaKTEPHBIX YEPT YIOJOBHOTO MPOLIECCa;

2) mpencTaBIsAeT CUCTEMY IOPUANYECKUX HOPM Haubosee 00IIero xapakrepa,
CJIy>Kalllyt0 OCHOBOH YIOJIOBHO-IIPOLECCYAIIBHOIO 3aKOHOIaTEIbCTBA;

3) HapylleHHe HEMPUKOCHOBEHHOCTH JIMYHOCTU MOXKET ObITh OCHOBAaHUEM K
OTMEHE MPUHATHIX PELIEHUI

HenpukoCHOBEHHOCTh JIMYHOCTH HUIPAET BAXKHYIO pPOJIb B  CHUCTEME
IPUHIMIIOB YTOJOBHOrO Ipouecca. Ha3zHaueHue yroJloBHO-IpOLECCYyaIbHON



JESITEIbBHOCTH HE MOKET JOCTUraThCs 32 CUe€T HEOOOCHOBAHHOTO U HE3aKOHHOTO
OTpaHUYEHMs] TMpaB TPAXKIAH, HAPYIIEHUS HUX KOHCTUTYLMOHHBIX CBOOO/I.
OXpaHUTENTBHBIN TUI YTOJOBHOTO MPOLIECCa pACCMATPHUBAET 3a/auy 0OeCIeUeHHUS
3aIUTHI JINYHOCTH OT HE3aKOHHOT'O0 U HEOOOCHOBAHHOT'O OOBUHEHUS, OCYXKICHUS,
OTpaHUYEHMs] €€ TMpaB U CcBOOOJ Kak pPaBHOBEIMKYIO 3ajady pPacKpBITHS
MPECTYIUIEHUS U 3alIUTHI IPaB MOTEPIEBIIETO U MPEyCMATPUBAET HEPAZPHIBHYIO
CBSI3b MEXKJy ’TUMH 3aJa4aMHu.

[Io moBoagy coaep:kaHWs TNPUHLHUIA «HEIPUKOCHOBEHHOCTh JIUYHOCTU» B
HAay4YHOW JUTEpaType HE CIOXKUIOCh €IUHOr0 MHEHMs. OJHU aBTOpPHI CUUTAIOT,
YTO OH BBIPAXAETCA B MPABE KAXKIOTO T'PAKIAHWHA HA TOCYIAPCTBEHHYIO OXPaHY
U 3alIMTy OT MpPECTYNHBIX IMOCATATENIbCTB; JAPYrHE€ IMOJAralT, 4YTO IMPUHLUII
JMYHOM HENPUKOCHOBEHHOCTH IPEAIOJAraeT HEAOIYCTUMOCTh NPOW3BOJIA IPU
IPUMEHEHUN PEIPECCUBHBIX MEpP; [0 MHEHHUIO TPETHbUX, HENPUKOCHOBEHHOCTh
JUYHOCTH PpACKPBIBAETCA B CHUCTEME IOPUAUYECKHX TapaHTHUH, OXPAHSIONINX
JMYHOCTh OT HEMPABOMEPHBIX apECTOB U 3aJCPKaHUM.

Tax, B.M. Kophuykos [TUIIET: «BO03MOXHOCTB OrpaHUYECHUS
HEITPUKOCHOBEHHOCTH JINYHOCTH COIPSKEHA KaK C MPOU3BOJICTBOM apecTa, TaK U C
IPUMEHEHUEM JIPYTUX MEP MPOLECCYAIBHOIO NMpUHYXAeHHUs. Ho mockobKy apect
U3 BCEX BO3MOXKHBIX MPUHYIUTEIbHBIX JCUCTBUN 00Jie€ BCErO CTECHSET JIMYHYIO
cBoOony, KOHCTUTYyLHS M COOTBETCTBYIOIIME HOPMATHBHBIE AaKThl YIOJIOBHO-
IIPOLIECCYANIBHOTO TPABa, 3aKPEIUIsIs MPHUHIUIT HENPUKOCHOBEHHOCTH JIMYHOCTH,
(GOpMYIMPYIOT YCIOBHUS OrPAHWYEHHUS JIMYHOW CBOOOJBI TOJBKO TIPU €ro
NPUMEHEHUH... YCIOBHS K€ TMPUMEHEHHs JAPYIHMX NPUHYIUTEIbHBIX MeEp,
CTECHSIIOIIMX JIMYHYIO CBOOOJYy, HaXOJSAT CBOE BBIPAKEHHE HEMOCPEICTBEHHO B
HOpMax, pelyCMaTpuBaromux npuMenenue atux mep» [1 C. 39].

JI.JI. BoeBoiMH npeAcTaBiIseT JUUHYIO0 HEMPUKOCHOBEHHOCTh 00Jiee IHUPOKO,
paccmaTpuBas €€, C OJHOM CTOPOHBI, KaK TapaHTHUI0 OT HPECTYIHBIX
NIOCATATENIbCTB, & C IPYroil — 3aIIUTy OT HENPABOMEPHBIX apeCTOB U 3aJCpKaHUN
[2 C.291-292].

Hccnenys mNpaBoOBYIO pErVIAMEHTALMIO TNPHUHIMIA HENPUKOCHOBEHHOCTH
JUYHOCTH OTMETHM, YTO B ILEJNAX €ro coOJI0JeHUS HEOOXOIWMO CHU3UTH
BPEMEHHbIE CPOKHM apecTa Oe3 mpenbsBieHUs OOBHUHEHMsS 10 48 4YacoB, T.K.
colepkaHre 4enoBeka Oosee 48 4YacoB  SABISETCA  YHIEMJICHHEM  €T0
KOHCTUTYIIMOHHBIX ~ MpaB  Ha  CBOOOJYy WM HApyLIEHUd  M[PUHIMUIA
HEMPUKOCHOBEHHOCTU  JINYHOCTH. Hanee ClenyeT  OTMETUTb, 4TO
CaHKI[MOHUPOBAHUE CYJIOM apecTa MMEET ABOSKOE 3HAUEHUE: BO-IIEPBBIX, CyJ HE
3aMHTEPECOBAHHOE JIMIO B 33JEP>KAHUU, BO-BTOPBIX, CyJl BCE K€ MOXKET MOUTH Ha
BCTpedy KoJuiere (IIpoKypopy) M BbLAATh CAHKLHUIO, MPECHeAys HEKUH MPUHIUI
npodeccuoHanbHOM  conupapHocTH. [l sTOro  mpeasiararo  co3nath
CHIEIUATN3UPOBAHHBIN CY/I, KOTOPBINA OBl 3aHUMAJICS BhIJIAYECi CAHKIIUN HA apecT.

CnHcoK MCI0/Ib30BaHHOM JTUTEPATYPHI:
1.KopuykoB B.M. Mepsl nporeccyallbHOrO NPUHYXKICHHUS B YTOJOBHOM CYIONPOU3BOICTBE.
Capatos. 1978. C. 39.
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3.3  wmarepuanoB ¢  wumHTepHera. Jloctynm  http://www.zakon.kz/214163-sudebnoe-

sankcionirovanie-aresta-v.html.
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