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Akbolatova M.E., Duzbayeva S.B., Taubaev B.R.
History of mediation

The author examines the history of mediation. Mediation - this is an alternative form of
dispute resolution involving a third neutral, impartial, not interested parties in this conflict -
the mediator. Mediation is a very old instrument of international law. If you look back in
history, it can be found where the differences without making further progress was impossible
or compulsory execution of the decision could probably get the negotiations, rather than
through rules or hierarchical order.

Key words: mediation, mediation history, the development of mediation, mediation in
the world.

AxoonaroBa M.E., [ly36aesa C.b., TayOaeB b.P.
MeananusiHbIH 1aMy TAPUXbI

Makasiaa aBTOp MEIUAIMSIHBIH JlaMy TapuXbIH KapacThipaipl. Menuanus — Oy
Jaynaap/el YIIHIN HEUTpayael, OeiTaparl, aTaFal gayaa MYIIeIi eMec KakK — MEJIHAaTOPIbIH
KaThICYbIMECH IWICHIY/IH aJIbTEPHATUBTI HbICAHBL. Meuanus XalbIKapajblK KYKBIKTBIH OTE
eCKi Kypaiel Oombill TaObuTanel. Erep Tapuxka TEpeHICCEK, OHAA aNWbIPMAIIBLIBIKTHI
KaOBbUIAAYChI3 OpeKeT MYMKiH OoJiMaca HeMece IMIeHIMAEpAl MIHAETTI OpbIHIAy HOpMalap
HEMece HepapXIsUIBIK TOPTII apKBUIBI eMeC, KeTiCiM apKbUIBI )KETYyre 00Ia bl

Tyiiin ce3mep: Meauanus, MeAWalUs TapUXbl, MEIUAIMSHBIH JaMybl, OJIEMJIETi
MeIuarusl.

Axb6onaroBa M.E., Jly36aeBa C.b., TaybaeB b.P.
HcTopusi pa3BuTHSI MeTHALUH

B cratee aBTOp paccmaTpuBaeT HUCTOPHUIO pa3BUTHS Meauanuu. Meauanuss - 3TO
albTepHaTHBHAass (opMa paspeleHuss CHOpoB, C YYacTHEM TpeThe HeHTpalbHOM,
OecrpucTpacTHOM, HE 3aMHTEPECOBAHHOM B JIAHHOM KOH(JIUKTE CTOPOHBI - MEAMATOpa.
Menuanusa sBISETCS OYEHb CTapblM HWHCTPYMEHTOM MEKIYyHApOIHOro mnpasa. Ecmu
3arjIIHyTb BFJ'Iy6I) HUCTOpUH, TO €€ MOXKHO BCTPCTUTH TaM, TI'AC oe3 IIPUHATHA pa3n1/1qnﬁ
JanpHelee JBWKEHHE BIepell ObUIO HEBO3MOXHO WIM O0S3aTEIbHOIO  HCHOJIHEHHUIO
pelIeHusT MOXXHO OBbLIO CKOpee OOOUThCS MEpPEeroBOpamMH, HEXENIW 4Yepe3 HOPMBbI WM
MEePAPXUUECKUN MOPSAIOK.

KuroueBble caoBa: Mcauanus, UCToOprud MCEAUAllMH, Pa3BUTHC MCAWAVH, MCIUALNA B
MUDE.
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HISTORY OF MEDIATION

The history of mediation is rooted in antiquity. In some historical periods
there were various forms of conflict resolution, providing a range of measures
and solutions that can temporarily or permanently extinguish the conflict parties
in a form suitable for this concrete historical society [1]. Mediation procedure -
conciliation dispute settlement methods applied from the time of primitive
society. The need to attract a neutral third party to resolve the conflict is, above
all, the will to survive.

The greatest development in the ancient world, this procedure has received
in the regions with the most developed trade. Historians are at the roots of
modern mediation Phoenician civilization, which was based on maritime trade,
and in ancient Babylon. Widespread institution of mediation in China and Japan.
In these countries, and today morality put conciliation through dialogue is much
higher than addressing the state court.

Further development of the institution of mediation took place in Greece,
where the mediators were known as proxenetas. In ancient Rome, starting from
the Digest of Justinian, there was a legislative consolidation of the position of
mediators. In Roman law, they were called differently: internuncius, medium,
intercessor, interpolator, conciliator, interlocutor, interpres, and finally, mediator.

Mediation in its present form only appeared in the second half of the
twentieth century in the Anglo-Saxon law - the US, Australia, UK, and then
gradually began to spread in Europe: France, Belgium, Netherlands, Germany,
Austria, Italy and Switzerland. Models Mediation in the world a lot, the main
thing to remember mediator to all the principles on which the mediation, have
been preserved [2]. The principles of mediation are voluntary; equality of the
parties, neutrality, impartiality of the mediator; confidentiality.

\Voluntary: Unlike litigation, the entry of all the contending parties in the
mediation process is voluntary, and the mediator - freely chosen. No one can
make a party to participate in the mediation, if they do not want for any reason.
This principle is reflected in the fact that all decisions are taken only by mutual
consent, and that each party may at any time abandon the mediation and to
terminate the negotiations. Before beginning mediation, the mediator is required
to discuss the issue of voluntariness and tries to get the latest on each side.

Equality of arms: neither side has procedural advantages. They are given the
same right to express their views, to determine the agenda of the talks, to
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evaluate the acceptability of the proposals and the terms of the agreement, and
SO on.

Neutral, impartial mediator: mediator retains an independent, impartial
relationship with each of the parties and provides them with an equal right to
participate in the negotiations. If the mediator feels that it is difficult to maintain
neutrality and that he did not manage to get rid of the difficulties it emotional
evaluations, he refuses to conduct the process.

Privacy: all what is said or discussed during mediation remains in the
process. The mediator can not act as a witness if the case will still be referred to
the court, and does not tell one side of the information he received from the
other in the course of an individual conversation, if you do not get a special
permit or a request from the provided information [3].

The first attempts to use mediation, usually taken in the resolution of
disputes in the area of family relations. Subsequently, the mediation has been
recognized in the resolution of a wide range of disputes, ranging from family
disputes to complex multilateral conflicts in the commercial and public sector.

Mediation evolved into a separate procedure from the mid 70s. In 1981, a
professor at Harvard Law School Roger Fisher and William Ury published the
results of his research entitled «Getting to Yes». The essence of the Harvard
concept, often described as a "joint action”, based on the distinction between
positions and interests. The mediator builds negotiations so as to come to the
fore is the interests of the parties. That is achieved in the process of mediation
will be a mutually beneficial solution, there are no winners and losers - a
combination of «win-winy.

In 1990, Congress passed a law on the reform of civil proceedings,
according to which the federal courts were obliged to promote the use of
alternative forms of dispute resolution. Pursuant to this obligation, many states
have established codes of practice is quite extensive rights Judges forced the
disputing parties to a pre-treatment to the mediator. In parallel, developing
mediation and extrajudicial area. Today, mediation is an integral part of
American legal culture.

The world practice gives us many examples of legislative consolidation of
mediation. The corresponding acts adopted in the United States, Austria,
Germany. The European Commission has approved a Code of mediator, and the
European Union issued a series of guidelines governing the activities of
mediators. Model Law on Mediation developed the United Nations Commission
on International Trade Law (UNCITRAL), in a memorandum to him contained
an interesting overview of the legal effect and binding agreements reached
during mediation, in those countries where this institution already finds its
application.

A very interesting example of the United States, where the entire system of
law aims to ensure that the majority of disputes are resolved voluntarily to the
court, and the judge may suspend judgment and to advise the parties to work
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with the mediator. There is a National Institute of dispute resolution, which is
developing new methods of mediation are private and public mediation services.
Great influence is the American Arbitration Association, which adopted its own
rules of arbitration (arbitration) and mediation are used, including the
consideration of internal disputes.

The conciliation procedure involving a disinterested mediator is very
popular in the UK. There exists a special service where you can call and
describe the conflict, their preferences for a mediator, and offers a list of
professionals to suit your requirements. In terms of mandatory procedures the
UK went to a compromise: if any of the parties refuses mediation proposed by
the court, it must bear all costs, even if won.

In Germany, mediation is harmoniously integrated in the justice system. For
example, mediators are working directly with the courts, greatly reducing the
number of potential lawsuits. Today, mediation is integrated into the German
courts not only in family matters, but also in the courts of general jurisdiction,
administrative courts, etc. Most German law schools put a permanent course of
mediation. That is, everyone who comes with the Faculty of Law, is undergoing
mediation.

Yet not all countries the profession of "mediator" is a formal recognition as a
separate profession. Most often it is considered as a specialty, in addition to the
main occupation.

Perhaps, Austria is one of the few countries in the world where the
profession of mediator included in the range of professions. Moreover, Austria -
the only country, which was adopted in 2004, the federal law on mediation,
which regulates the training of mediators and certain training standards.

Interesting fact - in the Austrian legislation provides that an agreement on
the results of mediation carried out in connection with the existing judicial
proceedings can be recognized by the court, while the result of the pre-trial
mediation does not receive judicial protection.

According to expert estimates, about 30% of China's dispute is solved in
court. In this country, as well as in Hungary and Korea, if the parties have
reached an agreement in the framework of mediation and approved it in the
manner provided for the consideration of the arbitration courts (arbitration),
such an agreement becomes effective arbitration decision (arbitration), and shall
be enforceable in the appropriate order. This procedure without requiring the
approval of the agreement on the basis of mediation in the manner provided for
the settlement agreements, agreements to provide a mediation as an opportunity
to state enforcement and state supervision of their legality is subject to the
availability of judicial proceedings [4].

Mediation procedures, in particular, mediation as a tool to resolve internal
disputes have traditionally been widespread in Japan. Adherence to Japanese
businessmen alternative dispute resolution has traditionally been associated with
the ethical side - the negative attitude to the choice of a state court as a means of
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resolving differences.
Different countries have used the same methods and forms of universal pre-
trial settlement, but the procedures for their use are different.
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