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Sharipova A.B.

Candidate of Legal Sciences, acting as Doceant,
al-Farabi Kazakh National University, Kazakhstan Almaty,
e-mail: aselya sharipova@mail s,

REHABILITATION OF AN INDIVIDUAL,
BROUGHT IN AS A SUSPECT OR DEFENDANT

Rehabilitation should be perceived as the most substantial institution of criminal procedural law,
implying compensation of property and elimination of moral harm, as well as the restoration of the rights
of an individual to have been unjustifiably subjected to criminal prosecution or the one to have the mea-
sures of criminal procedural coercion been unreasonably applied towards.

It is difficult to overestimate the importance of rehabilitation: an individual to have been subjected
to illegitimate persecution is to get a real opportunity to recover own good name in the eyes of others
and to receive compensation.

The Constitution of the Republic of Kazakhstan recognizes the state obligation to provide victims of
authority abuse with the access to justice and compensation for harm inflicted, along with the guarantee
of every citizen's rights realization for the compensation of the damage caused by illegal actions (inac-
tion) of the governmental authorities and their officials. The criminal procedural legislation was brought
to correspondence with these provisions of the Constitution of the Republic of Kazakhstan only after the
Code of Criminal Procedure became effective, ch. 4 of which stipulates the procedural order of compen-
sation for damage imposed by unlawful and baseless criminal prosecution and conviction.

The objective of rehabilitation in the criminal procedural understanding means the order of restoring
the rights and freedoms of a person subjected unlawfully or unreasonably to a criminal prosecution, and
compensating the harm brought within.

The article states that the harm inflicted to a human and citizen as a result of unlawful criminal pros-
ecution, is to be reimbursed by the state in full, regardless of the fault committed by inquest conducting
bodies, or the inquest executive officer, the prosecutor, the investigator and the court.

In order to get the right to rehabilitation emerged, the admittance of the criminal prosecution to
have been conducted with violations of the order for conducting criminal justice shall be necessary and
sufficient. That is, as a result of unlawful actions or inactions carried out by state authorities or their of-
ficials, where these actions or inaction could have led to an illegitimate commencement of a criminal
case pre-trial investigation, unlawful detention or an unlawful criminal charges.

Key words: criminal procedural law, guarantees, rehabilitation, suspect, defendant, property dam-
age, moral harm, criminal prosecution, legal proceedings.

Lapunoea A.b.
3aH FHABMAIPBIHBI KSHAMAITE], AOLEHT M.A.,
on-Dapabi aTeHAaFK Ka3ak, yATTIK, YHHEEPCHTETI, Ka3aKkoTad, AAMaTs K.,
e-mail: aselya.sharipova@mail.ru
KyaikTi, albinTaaywsl petinae
TapTLIAFAH aAaMAbI OHAATY

OHaATY KBAMBICTBIE, IC XYPIi3y KYKbIFbIHBIH H MaHBI3 Abl MEKEMECT DETIHAE KapPaCTblpPLIAYLI KEPEK,
OA MYAIKTT 8TeyAl XKaHe MODAABALIK 3MAHABL AOOAB], COHAJR-3K AKkIAFA ChIAMAATEIH KBIAMBICTBIK, IC
AYPrizvaid Heriscis Wapasapbl KOAAAHLIAFEH AAAMHBIH KYKLIKTADBIH KAANLHA KEeATIDYAI Ke3ABMAI.
OHAATYABIH MAHBLIZABIABIFBIH 3Ckin TYCIPY 67T KMblH: 3aHCBI3 KYAAAAYFA YWLIPaFaH aaaM e3iHiH
HAKCHl arbiH 0acKka asaMAapra Kanrapyra KoHEe eremakkl aayra MyMmkiHaik OGepeai.Kazakcrad
PechyBAMKACHIHBIH KOHCTHTYLIMACKH MEMABKETTIH BAIA COTKA KOAXKETIMAINKT] TepIC HanAasaHy #aHe
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KEATIDIAIEH 3MAHABI 6TEYASH 3apAAN LIEKKEHASDAT KAMTaMach2 8Ty MIHASTIH MOMBIHAARADI, COHAQIN-
ak, ap6ip a3amarThii MeMASKETTIK OPraHAADALIH XaHE OAAPABIH AAYA3bIMAbLI AAAMAADBIHBIH 33HCHI3
apekeTTepi (3PeKeTCi3AIN) HaTVKECIHAR KeATIDIAIEH 3aAdAAb] BTeyTe KeniAAiK Gepeai. KbIAMBICTBIK, iC
KYPrisy 2aHHamackl KP KbIAMBICTBIK, IC JKYPris3y KOAGKCIHIH KYILIHE eHIeHHeH Kerid faHa Kazakcrad
PecnyBAMKachl KOHCTUTYUMSCBIHBIH OCbl GanTapbiHa COMKEC Xacanabl 4 Tapay 3aHCbi3 JKoHe Heriscia
KBIAMBICTBIK, KYAZAQY MEH COTTan aHABIKTAH KeATIDIATEH 3MaHAbI BTEYAIH, iC XKYPIizy TapTibiH peTTenal.

KbIAMBICTBIK-NPOLECCYAAABIK,  TYPFbIAZ  OHAATYABIH  MAKCaTbl  3AaMHbIH  KYKbIKTapbl  MeH
BOCTaHABIKTAPbIH 3aHChIZ HEMECE HETi3Ci3 KbIAMBICTBIK, Ky AAAdYFa TapThiAYaH, OHe OFaH KeaTipialeH
IMAHHLIH OPHBIH TOATBIDY.

MakKanasa 3aHCbI3 KLIAMBICTBIK, KYA3Ady CaAAdpbiHAH aAaM MeH a3amarka KearipiATeH 3WaHAb
AHBIKTay OpraHbl HEMEece TepreyLUiHiK, NPOKYPOPABIH HaHe COTTbIH KIHACIHEH TaYBACI3 MeMASKeT
TOABIBIMEH 8TEYI'e THIC ABN Ha3blAFaH.

OHaATYFa KYKBIKTE KYPY MaKCaThIHAZ KbIAMBICTBIK, KYAAAGYAB], KBIAMBICTRIK iC XKYPII3YAL, XKyprisy
TapTiBiH 6y3yMeH XKypriziATeHiH MORBIHAAY Kepek.

SIFHM MEMASKETTIK OPIaHAAPALIH HEMECEe OAAPALIH AQY33bIMABLI AAAMAAPBIHEIM 3aHCLIZ SpeKerTepi
HeMece KeMLUIAIKTepi caraapbiHad GyA SpeKeTTep Hemece apeKeTCi3AIK KbIAMBICTBIK iCTi arAbiH aAa
TEpPreyAi, 3aHChI3 YCTayAbl HEMECE 3aHChI3 KbIAMbBICTHIK @itbITayabl 3aHChI3 DacTayra aKeayi MyMKiH.

TyiiHAT €e3Aep: KbIAMBICTBIK iC JKYPri3y KYKbWbl, KOHIAAIKTED, OHAATY, KYAIKTI, aMbImTasyllbl,
MYAIKTIK 3MSIH, MODaAbABIK 3MSH, KbIAMBICTBIK KYAAAY, COT iCiH XKyprizy.

Lllapunoea A.B.
KaHAMAAT DPHMAMYECKMX HAYK, M.0. ADLEHTA,
Ka3axcKmii HALMOHAALHEIA YHUBEPCUTET MMeHW aab-Mapaty, KazaxcraH, r. AMarthl,
e-mail: aselya.sharipova@mail.ru

PeabMAMTALMA AHMLA, NPMBAEYEHHOTO
B KaYeCcTBE NOAO3PEBAEMOro, 0BBHHAE MOrD

MoA peabuAMTALMER CAGAYET HOHMMATh BAKHEWLIWA MHCTMTYT YIOAOBHO-NPOLECCYaAbHOIO
npasa, NPeAnOAAr AWM BOIMELLEHUE MMYLLIECTBEHHOIO M YCTPAHeHME MOPAALHOIO BPeAd, a Takke
BOCCTAHOBASHME NPAB AMUE, KOTOPOIO HeoBOCHOBAHHO NOABEDIAM YIOAOBHOMY HPECASAOBAHMIO MAM
K KOTOpPOMY OblAM HeoBOCHOBAHHO NPUMEHEHBI Mepbl YIOAOBHO-NPOLECCYaALHOIO RPUHY AKACHME.
3HAUMMOCTE  PeabMAMTALMM  CAOXKHO NEpeoLeHWTH: AMUD, KOTOPOe HOABEDIAM  HEe3aKOHHOMY
NPECAEAOBAHMIO, MOAYUAET DEAALHYID BOIMOXKHOCTH BOCCTaHOBMTHL CBOe A0Bpoe MMa B rAazax
OKPYAKIOLNX M OAY UNTE KOMIeHcaumio. KoHCTiTyuns PecnyBanku Kazaxcrad npraHaer 0683aHHOCTbio
rocyaapcrsa ofechneueHme HOTEPHeBIIMM OT 3A0YNOTPEBASHWIT BAACTBID AOCTYHA K HPABOCYAMIO W
KOMMEHCAUMI0 NPHUMHEHHOT0 yilep(a, a Takke rapaHTMpyeT Peatmaalivio NpaBa KakKAoro IPaKAdHWHa
Ha BO3MELlEHWe BPEAd, HPMUMHEHHOID He3aKOHHbIMW  AGHCTBMAMM  (Be3AeACTBHEM) OpraHoB
rOCYAAPCTBEHHOM BAACTH M MX AOAKHOCTHbIX AMLL. YTOAOBHO-NPOLIECCYaAbHOE 3aKOHOATEABCTBO GbIAG
NPUBEAEHO B COOTBETCTBMM C 3TMMH HOAOMKEHMAM KOHCTHUTYLWHM PK TOABKO NOCAE BCTYHAEHWS B CHAY
YIIK, 1A. 4 KOTOPOIO PErAaGMEHTUPYET HPOLECCYaAbHbIA NOPIAOK BO3MELLEHHS BPEAA, NPMUMHEHHOIO
HE3AKOHHLIM M HEODBOCHOBAHHBIM YTOAOBHBIM NPECACAOBAHMEM M OCYKABHMEM.

LleAbio peabuAMTaLmMK B YTOAOBHO-NPOLECCYaABHOM CMbICAE SIBASIETCA HOPAAOK BOCCTaHOBAEHWS
npae v ceo60A AMLA, HE3AKOHHO MAM HEODOCHOBAHHO NOABEDIHYTOIO YIOAOBHOMY NPECAGADBAHMIO, M
BO3MELLEHWS NPUUMHEHHOIO 8MY BPEAA.

B cratbe yKassiBaercs, uro BpeA, KOTOPbIi Obih NPUUMHBH YBAOBEKY M I'DaXAAHMHY B pesyabraTe
OCYUIECTBAGHNS HEHPABOMEPHOI0 YIOAOBHOI'O NPECAEAOBAHMA, AOAKEH ObiTh BOIMELLEH IOCYAAPCTBOM
8 NOAHOM 00b8ME, BHE 3aBMCMMOCTM OT BMHbI OpIaHOB, NPOBOAMBILMX AO3HAHME, MAM CaMoro
AO3HABATEASl, NPOKYPOPA, CACAOBATEAS M CYA.

AAf TO10, yto0bl BO3HWKAO MPasBo Ha peabuavraumio, HeoBXOAMMO M AOCTATOUHO BCEID AMLIL
APW3HAHKME TOID, UTO HENPaBOMEpHO YIOAOBHOE MPeCcAGAOBAHKME NPOBOAMAOCE C HADYLUGHMAMM
NOPSAKA OCYLIECTBACHHUS YIOAOBHOIO CYAONPOM3BOACTBEA. TO 8CTh N0 NPUUMHE HE3AKOHHbIX ABHCTBHIA
MAK Be3ARCTBNS, OCYILECTBABHHBIX OPIaHaMM IroCYAAPCTBEHHOM BAACTM MAM 2Ke MX AOAMKHOCTHBIMM
AMLLAMM, M 3TH ABACTBUS MAM DE3IAGHCTBME MOIAM NPUBOAMTL K HE3AKOHHOMY Haudany AOCYAeGHOIo
PACCAGADBAHMS YIOAOBHOIO AGA3, HE3AKOHHOMY 33ACPKAHMIO WAM HE3AKOHHOMY OO0BMHEHMWIO B
COBEPLIEH MW NPeCTYHASHHWIA YTOADBHOIO XapakTepa.

KAloueBble CAOBA: YIOAOBHO-NPOLECCYaAbHbIN 3aKOH, rapaHTum, peabuanTaums, noA03peBaemMblii,
0GBUHSEMbIFM, WMYLLECTBEHHBIA BPEA, MODaAbHBI BDPEA, YIOAOBHOE HDECAEAOBAHME, CYAOHpPOM3-
BOACTBO.
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Introduction

The Constitution of the Republic of Kazakhstan
determines that a human, freedoms and rights
of which are the highest value of our society and
the obligation of the State is to observe, recognize
and protect the freedoms and rights of human and
citizen  (https://online.zakon kz/Document/?doc_
1d=1005029).

The Constitution of the Republic of
Kazakhstan guarantees the rights and freedoms
of a human and a citizen in accordance with
generally recognized principles and norms of
International Law (Part 1 of Article 12 of the
Constitution of the Republic of Kazakhstan). One
of the most important principles and norms of
mternational law are recognized to be the rights
to privacy, personal and family secrecy, one’s
honor and dignity defense (Article 18 of the
Constitution of the Republic of Kazakhstan), and
the right to domieile inviolability (Article 25 of
the Constitution of the Republic of Kazakhstan

Observing prineiples inherent to constitutional
state necessitates the permanent enhancement of
rights guarantees, freedoms and legitimate interests
of the citizens. The criminal process. as one of the
most important state institutions, including the
entire range of relationship between the state and the
individual, due to its specific nature, associated with
the freedom restraint and personality inviolability,
intrusion to citizens’ privacy, the deployment of
various procedural coercive measures, requires
specific attention in terms of respecting fundamental
democratic principles. Unfounded or unlawful
criminal prosecution, and especially, the conviction
of a citizen, inevitably induces a range of negative
moral experiences, material deprivation, and other
Cconsequences.

Main part

At times when civil servants and other officials
would not want to recognize, respect, protect the
freedoms and rights of a human and citizen, the state
accepted responsibility burden for their unlawtul
actions. Pursuant to this, the Republic of Kazakhstan
provides the rehabilitation proeedure stipulated in
the law. The process of rchabilitation determines
the order and form of compensation for tangible and
moral harm, restoration of a good name, housing,
labor, pension and other rights.

All general principles of rehabilitation are
stipulated and are comprised in the Constitution of
the Republic of Kazakhstan.

ISSN 15630366
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Thus, for instance, the state determines
that every human and citizen has the right to
compensation for the damage incurred at the
expense of the state, which had been caused
due to illegal actions or inactions committed
by state authorities or their officials (Electronic
resource // ww.zakonkz., 2018). Elimination of
consequences, prevention of potential violations
of the rights of individuals, being involved in
the criminal process are the tasks solution of
which should invariably reinforce the guarantees
of the rights of individuals who have mistakenly
faced the process. The Rehabilitation Institution,
established in the Criminal Procedural Code of the
Republic of Kazakhstan, depicts another stage in
the implementation of the principles of justice and
legitimacey, both in the field of eriminal procedural
relations between the state and the individual. and
in the general legal framework of a democratic
society.

Based on the heterogenecous and controversial
development path of the state, it can be concluded,
also regarding the ambiguous fate of the
rehabilitation institution within the eriminal process
(Boytsova L.V., 1990: 27), since those historical
processes and phenomenon that had taken place
in history are undoubtedly influenced the current
state of the rehabilitation institute. (Voytenko O.N.,
2001: 32).

The definition «rehabilitationy comes from
the English word «rehabilitationy, meaning return
to a former state, recovery. «Rehabilitation» is a
procedure for restoring the rights and freedoms
of an individual who has been illegally and
unreasonably subjected to criminal prosecution and
compensation for the concomitant harm caused to
him (Kalinovsky K.B., 2014: 366].

Rehabilitation (from late lat. Rehabilitatio —
restoration): in the law — restoration of rights. By
law, the rehabilitation of a person who was brought
in as a defendant, or was found guilty by a court
sentence, or was subject to administrative penalties,
is considered to be an acquittal sentence issuance
at the case reconsideration, the court statement
(court ruling) to cease processing of the criminal
case in the absence of a crime event, in the absence
of corpus delicti or due to the lack of evidence of
crime committing participation, as well as the court
statement to dismiss an administrative offense case
(Sukharev A Y., 2002: 516).

In a legal sense, the definition «rehabilitations
means the restoration of rights. Rehabilitation is
the comprehensive and absolute rights restoration
by the state referring to a person who had

Joumal of Actual Problems of Jurisprudence. Ne4 (88). 2018 167



Rehabilitation of an individual. brought in as a suspect or defendant

suspect, accused person, defendant, in court ruling,
determination, sentence.

The Criminal Procedural Law does not require
a separate decision on the recognition of the right
to rehabilitation; this should be indicated in the
resolution part of the statement issued by the
mquirer, investigator, prosecutor on the ecessation of
criminal prosecution, within the sentence, statement,
court ruling.

For sake of the realization of the right of a citizen
to rehabilitation and compensation for harm, it is
important that, in addition to recognizing the right to
rehabilitation, the eitizen is explained the procedure
for restoring his violated rights and compensation
for harm caused by criminal prosecution.

Clarification of the right and procedure for
compensation for harm is required to be carried out
by the court that issued the acquittal verdict, and
upon cessation of the case in cassation, the court that
resolved the case at first instance. Thus, according to
the article 400 of the Code of Criminal Procedure of
the Republic of Kazakhstan, the operative part of the
acquittal sentence must contain an explanation of the
procedure for compensation for the harm associated
with the criminal prosecution. At the stage of pre-
trial proceedings, the obligation to taking measures
for the rehabilitation of a person is entrusted to those
who have terminated a crininal case or a criminal
prosecution — the inquiry officer, investigator or
prosecutor.

A special notification is to be sent to the
rehabilitated, in which the aforementioned right is
clarified, to the relevant authorities to which he can
apply for compensation for harm and restoration of
other rights should be also referred to, as well as the
terms of the exercise of this right.

As a general rule, a notification is sent to the
rehabilitated. However, in the event of his death, a
notice explaining the procedure for compensation
for harm caused to the rehabilitated, is sent to the
heirs, close relatives, relatives and dependents of the
rehabilitated.

Sending a notification along with the decision
on rehabilitation serves as a guarantee of the timely
realization of the person’s right to compensation
for damage caused by criminal prosecution.
The exception to this rule serves the absence of
information about the place of residence of the
heirs, close relatives, relatives or dependents of the
deceased, the notification is to be sent to them no
later than five days from the day of their application
to the inquiry bodies, the preliminary investigation
bodies or the court.

Rehabilitation includes compensation of tangible
damage, compensation for moral harm, restoration
of other rights of the person to be rehabilitated.

According to Article 40 of the Code of Criminal
Procedure of the Republic of Kazakhstan, the
compensation of tangible damage includes the
compensation of several components:

1) salary, pension, allowances, other means and
incomes which have been lost;

2) property illegally confiscated or turned into
state income on the basis of a verdict or other court
decision;

3) fines exacted according to an unlawful court
sentence; legal costs and other amounts paid by the
person in connection with unlawful actions;

4) amounts paid by a person for the provision of
legal support;

5) other expenses incurred in relation to such
criminal prosecution.

Based on the principle of compensation for
damage caused as a result of criminal prosecution,
not only expenses that the person whose right has
been violated, made or is to make in order to get
the violated right restored, loss or damage to his
property (real damage), but also the lost income
that this person would have received under normal
conditions of civilian turnover if his right had not
been violated (loss of profit).

Moral damage is determined by the Civil Code
of the Republic of Kazakhstan as physical or moral
suffering. These are moral or physical suffering
caused by actions (inaction) infringing intangible
benefits at the possession of a citizen from birth
or by law (life, health, personal dignity, business
reputation, privacy, personal and family secrets,
ete.) or violating his personal non-property rights
(the right to use his name, the right of authorship
and other non-property rights in accordance with
the laws on the protection of rights to the results of
intellectual activity) or violating property rights of
the citizen.

In addition to that, the moral harm caused as a
result of criminal prosecution may consist in the so-
called social losses: diminishing the honor, dignity,
reputation of a person, in changing of the public
opinion towards him, ete.

Thus, moral damage resulting from illegal
or unjustified criminal prosecution may consist
in physical suffering (negative feelings), moral
suffering (negative experiences), social losses
caused by unlawful actions and decisions.

Compensation for moral harm is carried out in
two forms: intangible and monetary.

172 Bectaek. Cepnx ropuamrgeckas. Ned (88). 2018
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As the intangible form of compensation for
moral damage serves the official apologies brought
by the public prosecutor on behalf of the state for
the harm inflicted. The assignment of this duty to
the prosecutor is due the prosecutor performs the
criminal prosecution on behalf of the state, as well as
supervision of the procedural activities of the bodies
of inquiry and preliminary investigation (Article 41
of the Code of Criminal Procedure of the Republic
of Kazakhstan).

Compensation of moral harm in the form of
money is carried out within civil proceedings. The
exact amount of compensation is determined by
the court with regards to the nature of the physical
and moral suffering caused to the person, taking
into account the reasonableness of the requirements
and justice; the factual circumstances in which
moral damage was inflicted, and the individual
characteristics of the vietim.

Exceptions are cases expressively provided
by law, for example, when a harm was brought
to a citizen as a result of his unlawful conviction,
application of holding in custody as a preventive
measure, home arrest , imposing an administrative
penalty in the form of arrest or corrective labor.

In addition to compensation for property and
moral damage, the rehabilitated person is reinstated
in other rights: labor, pension, housing. According
to Art. 41 of the of the Code of Criminal Procedure
of the Republic of Kazakhstan, this list is deemed
open, therefore any other rights affected by the
crinunal prosecution must also be restored.

All queries with regards to the restoration
of labor, pension, housing and other rights are
considered solely by the judge in the order preseribed
for the resolution of issues related to the execution of
the sentence (Art. 390, 391 of the Code of Criminal
Procedure of the Republic of Kazakhstan).

Thus, individuals in respect of which the
criminal punishment measures or ermmuinal procedural
coercion were wrongly applied for should have
guarantees of restoring their former rights, guarantees
of compensation for the material and moral damage
caused, which is also necessary for the prestige of the
rule of law and constitutional state. It is possible to
eliminate the negative consequences of judicial and
investigative errors by rehabilitating persons who
have been unlawfully or unreasonably prosecuted.

Compensation of harm caused by illegal or
unjustified criminal prosecution has to be be
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included in the definition of rehabilitation, which is
to reflect its essence.

Considening the above, rehabilitation in eriminal
proceedings must be understood as the process
of restoring the rights and freedoms of a person
who happened to become a subject to criminal
prosecution, but found, in accordance with the law,
not guilty of committing a crime, and ensuring
actual compensation for the harm caused, while
the realization of such right by the person being
rehabilitated to a such compensation.

Conclusion

Thus, the definition of rehabilitation in eriminal
process includes three main elements:

1) recognition of innocence of the accused
(suspect), the defendant, convicted according with
the order prescribed by law;

2) restoration for the rehabilitated of the ability
to exercise previously limited rights and bear
responsibilities;

3) guarantees of real compensation for the
harm inflicted by illegal or unjustified criminal
prosecution in the event of the expressed desire
to exercise the right to compensation for such
harm.

The fact of the individual that was found
innocent while court proceedings, having the right
to only compensation for harm does not contribute
to the recognition of him being rehabilitated. This
person continues to be in the rehabilitation process
and is being rehabilitated, since the rehabilitation
process is deemed completed, and the person is
recognized as rehabilitated from the very moment
when the issue of harm compensation related
to illegal or unjustified eriminal prosecution or
conviction is resolved completely, ie. with real
compensation for such harm while exercising
of this right, or without compensation due the
unwillingness to exercise it in the term established
by law. The rehabilitated is a person whom the right
to rchabilitation is recognized after, in respect of
which a complex of measures established for the
eriminal procedural law is exercised, aiming at
rehabilitation, including measures emerging from
the right to compensation for the harm caused (http://
www.dissercat.com/content/institut-reabilitatsii-v-
ugolovnom-protsesse-teoriya-i-praktika-realizatsii-
po-materialam-re).
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