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Ilapamoea A.B.!, Kaimior A.E.2
lKaEmHaaT IOPHIHYECKHX HAVK, H.0. JOIEHTa
Kazaxckuil HaUHOHATEHEIH VHHESPCHTET HM. ane-Tapadn
HOpumraeckuil GaKyIETeT.
r. Anmvatel, KazaxeTtan, e-mail: aselya sharipova@mail m
*MaructpasT 1 Kypca KadeIpEl YTOTOBHOTO IPABa, VTOTOBHOTO MPOHecca H
EPHMHHATHCTHEH RopHARdeckoro daryasTera KazHY mv. ans-Papadn,
r. Amvatel, Kazaxcran, e-mail: Goodman/@omail com

3aJepEaHOE KaK MEpPa OPOOECCYATBHOTO OPHEYVAICHAA B YTOI0BHOM HPOmECce

B cratee pacCMATPHBAKOTCH OCOOEHHOCTH 23AIEepPHAHHAE IOT0IPERAEMOI0 B
COBEPINEHHHE YTOIOBHOTO NPAaBOHAPVIIEHHR, IPEeIVCMOTPEHHEIE VTOIOEHO-TIPOIECCY ANMBHEIM
JAKOHOOATeNsCTBOM PecoyOmmss KazaxcTad DBRABEIfOTCE OCHOBHEIE HepTEI, LeIH H
MOPATOK 2AMepAAHHE KAK MepEl [POUeCCYANbHOIC [pHHYENeHHR  (CBemawnTcd
IpoONIeMHEIE BOIPOCH 3AKOHOJATENRCTEA O CPOKAX 33TEDEAHHA, OpPelelaX IPHMeHeHHT
CHNTEl OpH 3AJepHAHAH, 00 OCHOBAHHAX [PH3HAHHA 3aJ€pEAHHY HEIAKOHHEIM H
HeoOOCHOBAHHEIM. PopaymHpYIOTCA IpelIckeHHA 10 COBEPIIeHCTROBAHHID HopM YIIK PE
E IeJIAX HALTeHANEro oDecleTeHHA IPAE JIHIHOCTH [IPH 2a0ePEAHHH.

AKTVaTeHOCTE JAaHHOH CTaThH 00OVCIOBIEHA TEM, 9I0 B VTOAOEHO-IPOLECCYATBHOH
HayEe ecTeE MOpo0neMsl, KOTOpPEIE CBA3aHEl C oODeclledeHHeM [IpaE JHYHOCTH TIpH
OPOHIBOACTEE IPONECCYVANBHEIX —JOeHCTBHE ¢ [IpPHMEHEHHeM CPeICTE  YIOIOBHO-
IPONeCCYVATEHOrO MPHHYVAISHHE MOCKONBEY IPH 3TOM B OOMEBINEH CTENEHH ATPArHBANTCA
KOHCTHTYIHOHHEIE IPARA H CEROOOIE! YVIACTHHEOE YTOIOEHOIO CYIOIPOHIBOICTEA.

[Menwtd ODaHHOH CTATEH  HSBIAETCH PACCMOTPEHHE [OPATEA  3AMepEaHHT
MOJ02PEBASMOT0 KAK Mepa [PONecCYATBHOTO IIPHHYAIEHHY, IPHMEHAeMAd OpraHoM
IO3HAHHA, J0IHABATENEM, CIEIOBATEIEM HIH DPOKVPOPOM HAa CPOK He Oomee 72 9acoB c
MOMEHTa (PAKTHIECKOrO 3aJepiaHHA THUA [I0 NOJOIPEHHIO B COBEPIISHHH MpecTVIUICHHA
CyTe 3TOH Mepel 3AKTHOHAeTCH B KPaTKOEPEeMEHHOM JIHINEHHH CBODOOEI  JIHLAE,
MOJ0ZPEBAEMOID B COBEPOIEHHH [PeCcTYIUIEHHA, B LeIEX BEIACHEHHA erQ JIHYHOCTH,
OPHYACTHOCTH K NPecTVIVIEHHKY H pelIeHHd BONpPOCA © [PHMEHEHHH K HEMY MepEl
[IpEeCedeHH - KAK NPABHIO, CONEPEAHHE 0T CTPAKY.

ARTOp. CHUHTaeT, 9T0 3AJEpHAHHE [IOT0IPEBAEMOI0 — 3T0 KpPaTKOBPEMEeHHOE
OrpaHEYeHHe CBOOOTEL. (JCHOBAHHA M8 OCYINECTEISHHA 3ITOTQ NeficTEHA, BHECEHHEIE B
IIPOTOKON, OJHOBPEMEHHO BEICTYIAKT B KA9ecTBe (AKTHYSCKHX JAaHHEIX, OOCTOSTENBCTE,
HMEIIHY JOK32aTelIECTREHHOE 3HadeHHe. Ho, Hensio 2adepaanns fpIdeTcs IHIIeHHe JIHOA,
MOJ02ZPEBASMOT0 B COBEPINEHHH VTOIOBHOTO NIPABOHADVINEHHA, BOIMOBEHOCTH OKA3ATh
HEOPAROMEPHOE BIHAHHE HAa [OPOLUECC PACCASIOBAHHA, IPOTHBOISHCTEHE VCTAHOBIEHHID
HCTHHEl OO0 VTOMOBHOMY &MY, CEPEITBCH OT OPTaHOB JNO3HAHHA, CIEICTBHA H CYIeOHEBX
OpPTAaHOE, NPOJODEHTE [POTHEOIPAEHVID IeATeIEHOCTE. [akHM o0pazoM. cleIyeT, ITO
HeoOXOOHMO H3 OPAakKTHEH paboThEl — [OpPaBOOXPAHHTEIBRHEIX OPraHOB JOMEHEL OBITE
HCEIFOYEHEl  (DAaKTOpel HeoDOCHOBAaHHBIX — 3aJepEaHHH H CPEACTS, HE3IaKOHHOTO
[IPHBIEYEHHA K VTOIOEHOH OTEETCTEEHHOCTH.

EadeBble CI0BA: 3aIepEAHHE, VTONOBHOE IPECIeIOBAHNE, MePa IPOLECCYATEHOTO
OPHEYEIEHHA, VIOTHOMOYEHHEIE IHIIA, CPOK  3AIepEAHHT, OOPETOE 33AJepEAHHA,
IpoUeccyATRHER IPOKYPOp. YTOIOBHEIH IPOIECe.

IMapamosa A.B.!, Kaimmor AE.2
'3ay FELTEIMIAPEIHEIE KAHIHIATEL JOLEHT M.A.
an-Papadu aTeIHIarel Ka3ak WITTEIK VHEEEPCHTETL
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Kamayfa aIy KbLIMBICTBIK ic O0fBIHIIA IPOLIECCYAIIBIK MIETYPIeY IIAPAChI
peTinge

byn makamana Kasakcran Pecrrybnmca-:bn{bm KBUIMBICTEIK, 1C qurprny 3aHHAMACBIHIA
Ke3/le/lreH KbUIMBICTBIK 1C KO3FayJa ce31KTl KYMIKTIHI YCTay epeKImesIirn KapacTeIpsuiamer. Ic
AKYPTi3yOE MaGKOYpaey mapachl peTiHAe YCTAayIbIH HeT131 epeKIIelKTepiH, MaKcaTTapbIH
AoHe TopTIOH aHBIKTay. Kamayfa amy ImapTTapsl Typaibl 3aHHAMAHBIH ITPOOIEMATBIK
Maceflellepl, KaMayFa aly KeslHOe KYII KONIaHY JIHMHTTep! ¥oHe KaMaylbl 3aHCH3 JKoHe
HeTi3c13 Jell TaHy HeTi3lepl KaMTbUIambl. ¥CTATFaH Ke3le afaMHBIH KYKBIKTAaphIH THICTI
TypOe KAMTaMackl3 eTy MakcaTbHOa KasakeTan Pecrry0mmKachHBIH KEIIMEICTBIE IC XKYP T13Y
KOJIeKC1HIH HOPMATaphIH H'LE'II.]I,ILIP}’ OOHBIHIIA YCHIHBICTAP KACATATEI

Ocpl OamTBIH ©3eKTLNM KBUIMBICTBIK IC .'.'Kﬂ:ll"ﬁ}' FBUTBIMBIHAA KBUIMBICTBIK IC
JKYPrISyIH M3KOYpIey KypanlapsH NAHTATaHBNI, IC JKYPrisy SpeKeTTepiHie alaMHBIH
KYKBIKTApBIH KAMTAMACEI3 eTyMeH OaiIaHBICTHI IpobieMantap Oap ekeHOITMHe OaHTaHBICTEL
ceOeD1 DY JKaF1afila KEUIMBICTBIK iC OOHBIHINA KATHICYIIBLIAPFA KOHCTHTYIHAIBIK KYKBIKTAp
MeH epKIHIIKTep Kell acep eTel.

Ocpl DanTeIH MAaKCaThl KbUIMBIC JKAacabl JeTeH KYOIKIIeH alaMHBIH I1C H(Y'Si.E[,ZLe
YCTATFaH Ke3JeH OacTan 72 CaFaTTaH acIAHTBH Mep3IMIe Teprey OpraHbL Tepreyimi Hemece
IPOKYPOP KONIAHBLUTATHIH MPOLECCYANIBIK MOYpIey Mapachl peTiHIe KYMUKTIHI ycTay
TIPT101 Typaibl OOMBII TAOBLTANBL ONeTTe KaMayda - Oy MapaHbIH MaH1, OHBIH JeKe 0achIH
AHBIKTAYFa, KBUIMBICKA TapTy XaHe OYITapThay MIApAchH KOMIAHY INEImy MAaKCATHIHIA
KBLIMBIC JKacaabl JereH KYJIKIeH O1p amamMabl 0ac DOCTAHIBLIFRIHAH KBICKA Mep3iMIl aibIpy
HATHIP.

ABTOp, KYMIKTIHI yCcTay - epKIHMIKTIH KbICKA Mep3iMIl IIeKTeyl, Jell CaHaHIbL
XaTTaMara eHTI3UMeH OCHl 1C-IMAPAHEI KYPrI3VAIH HeT13l OIp Mesrulde HAkThl JepekTep,
I20ell11 MaHIe He MoH-Eafiap peTiHIe spekeT eTendl. Kamayra amy MakcaThl KbBUIMBICTBIK 1C
OOHBIHINA KYMIKT1 ajaMHAH Oac TapTy, Teprey yaepiciHe Tepic acep eTyTe, KbLIMBICTBIK IC
OOMBIHINA WIBEIBIKTE OPHATYFa Kapchl TYpyFa, Teprey, Teprey dkaHe COT OpraHIAphHA
JKACBIPBIHYFA, 3AHCHI3 SpeKeTTepll KATFACTBIPYFa MYMKIHTIK OepMey. OchLiaifila, Heri3cls
yeTay JKeHe KbUIMBICTBIK JKAyaIKepHIUNKKe 3aHCHEI3 Keldy (QakTilepl KYKBIK KOpFay
OpTraHJApPBIHbIH TIAKIPHOECIHEH ANBHBII TACTATYHI Kepek.

Tyitinai cesaep: ycTay, KBUIMBICTBIK KyJalay, PSCIMIIK MKOyprey IIaparapsl
VoKUTeTTI aJaMap, YcTay Mep3iMi, ycTay TepTiOl, i€ KYPri3y NPOKYpPOPSI, KBUIMBICTBIK
IIpoIecc.

Sharipova A.B.l, Jadilov A.B.*
'Candidate of Legal Sciences acting as Docent in Kazakh National University
after al Farabi, Law faculty,
Almaty, Kazakhstan, e-mail: aselya shanpova@mail r,
*Master of 1 course faculty of criminal law, eriminal procedure and criminology in
Kazakh National University after al Farabi, Law faculty
e-mail: Goodman@gmail com

Detention as a measure of procedural coercion in criminal proceedings
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The article discusses the features of the detention of a suspect in a criminal offense,
provided the criminal procedural legislation of the Republic of Kazakhstan. Identify the main
features, objectives and order of detention as a measure of procedural coercion. The
problematic 1ssues of the legislation on the terms of detention, the limits of the use of force
during detention, and the grounds for recognizing detention as unlawful and unreasonable are
covered. Suggestions are made to improve the norms of the Code of Crimunal Procedure of
the Republic of Kazakhstan in order to properly ensure the rights of the individual during
detention.

The relevance of this article is due to the fact that in crinunal procedure science there
are problems that relate to ensuring the rights of the mdividual m the process of procedural
actions using the means of criminal procedural coercion, since in this case the constitutional
rights and freedoms of participants in crinunal proceedings are more affected.

The purpose of this article 1s to consider the procedure for detaining a suspect as a
procedural coercion measure applied by the mqury bedy, investigator, interrogator or
prosecutor for a period not exceedng 72 hours from the moment of actual detention of a
person on suspicion of commutfing a crime. The essence of this measure 1s the short-term
deprivation of liberty of a person suspected of commutting a crime in order to ascertain lus
identity, involvement i a crime and to decide on the application of a preventive measure to
him - usually detention

The author considers that the detention of a suspect is a short-term restriction of
freedom. The grounds for carrying out this action, entered in the protocol, simultaneously act
as factual data, circumstances having evidentiary value. But, the purpose of the detention 1s to
deprive a person suspected of committing a criminal offense, to have the opportunity to exert
an undue mfluence on the investigation process, to resist the establishment of truth in a
crimimal case, to hide from the bodies of inquiry, mvestigation and judicial bodies, to continue
unlawful activities. Thus, it follows that it 15 necessary in law enforcement work practice
factors unjustified detention should be excluded and money, unlawful criminal responsibility.

Key words: detention, crinunal prosecution, coercive procedural measure, authorized
persons, period of detention, procedure for the detention, procedural prosecutor, crinunal
process

The relevance of the study is due to the fact that i crinunal procedure science there
are problems associated with ensuring the rights of the individual 1n the process of procedural
actions using the means of crinunal procedural coercion, since in this case the constitutional
rights and freedoms of participants in criminal proceedings are more affected.

In the system of natural and inalienable human rights, freedom and personal
inviolability occupy a special place. The Constitution of the Republic of Kazakhstan bears in
itself inalienable human nghts, security and legal protection of the mdividual
ttps://online zakon kz/Document/?doc_1d=1005029: 1).

Since gaining the Republic of Kazakhstan state independence, on the scale of history 1t
15 just a moment, a clot of time, during which it 15 quite difficult to form a qualitatively new
model of the development of the state. The processes taking place in society are by nature
wertial, and the change in the polifical and economuc system, social values, hife-styles are
dragged on for decades. The unprecedented dynamusm of development, a sharp change of
landmarks gave rise to a wide range of assessments of the state of affairs in the country. So,
the crinunal situation continues to remain extremely tense. As 1s known, in our Republic legal
reform 15 bemng carried ouf, certamn steps are being taken to improve the situation that has
developed 1n our society. In the development concept of the Republic of Kazakhstan for the
period until 2030 1t 1s noted that the renewal of the economuc system of the republic, the
contradiction and difficulties of the social, spirifual and other spheres of public life, the
weakening of discipline and responsibility 1s accompamed by the growth of offenses.
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Legislation has been infroduced to enforce the protection of the rnights of citizens m criminal
proceedings, and reduce its repressiveness (http://www akorda kz/: 2).

New forms of agamst-rights activity have developed, crinunal professionalism 1s
increasing, and crime 15 becoming organized. The mternational links of crinunal groups are
spreading, their merging with corrupt officials occurs.

The government made sigmnificant changes in the structure of law enforcement bodies
in order to strengthen the fight against organized forms of crime, as well as prevent and
suppress corruption. At the present time, the new Criminal and Crinunal Procedural Codes of
the Republic of Kazakhstan are adopted and are beginming to work.

It should be noted that during this period the 1ssues of combating crime and violations
of law become extremely important, serve the strictest observance of laws, strengthen the
guarantees of the rights and freedoms of citizens. In this regard, new crimnal procedure
legislation 15 of great importance. In it, issues related to preventive measures are more
thoroughly and clearly worked out.

In the crinunal process, in order to better implement the tasks of justice, preventive
measures, which are measures of state coercion, are applied. The correctness of the choice of
preventive measures 1s in fact guaranteed by the precise mdication in the law of the conditions
that allow thewr application by the presence of a certain procedural order, the supervision of
the prosecutor for observing the conditions and procedure for applying preventive measures
by the bodies of prelinunary investigation.

From the practice of law enforcement agencies should be excluded factors of
unreasonable detention and funds, against - nghts prosecution.

All proceedings in a crinunal case mmst be carried out m such a way that will
maximize citizens' sense of respect for the law, the need for strict and unswerving compliance
with 1t, and the accused - a sense of illegality and the public danger of lus actions, awaken in
him the desire to correct and accede fo socially useful work.

Taking into account the requirements of the modern complex historical stage, criminal
Justice today mmst be an effective means of combating crime, contribute to further
strengthening the rule of law and order in the Republic of Kazakhstan Justice in the Republic
of Kazakhstan 1s carried out only by the court. This provision 1s fixed in Art. 75 of the
Constifution of the Republic of Kazakhstan and 1s reflected in Art. 1 of the Constitutional
Law of the Republic of Kazakhstan "On the judicial system and the status of judges”
(http://online zakon kz: 3). The importance of this provision 1s great, since without a well-
constructed, well-functioning justice systemy, it 1s impossible to talk about a legal, democratic
state, to the creation of which we aspire.

The humamzation of the criminal policy of the state 1s directly aimed at crimmunal and
crinunal procedural legislation.

The tendency to apply more humane treatment to citizens, including those who
violated the crimunal law, mvanably entails the application of more humane preventive
measures, not related to detention.

The modern period of time 1s characterized by a change in procedures that protect the
rights of the individual. A state whose mussion 1s to protect the mnterests of its citizens, first of
all, should not cause unnecessary suffermg of citizens, especially those who have not yet been
found gulty by a court verdict that has entered into legal force.

In the conditions of the formation of the rule of law in Kazakhstan, the process of
rethinking the place and role of the state in the hife of society and the individual its
correlation with law, civil society and other parts of the political system of society is
underway.

The object of the study are the public relations that develop during applying
procedural coercion measures provided for by section 4 of the Crinunal Procedure Code of
the Republic of Kazakhstan containing elements of criminal procedural coercion in the stage
of pre-trial nvestigation.
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The subject of the study are the theoretical provisions of the criminal procedure
science devoted to procedural coercion, as well as the norms of international legal acts, the
Crinunal Procedure Code of the Republic of Kazakhstan regulating the grounds and
conditions for the application of crinunal procedural coercion.

The aim of the research was fo develop recommendations for the disclosure,
suppression and investigation of crmunal offenses through the institution of measures of
procedural coercion.

The methodological basis of the research was made up of dialectical and private-
scientific methods: historical, formal-logical, comparative-legal, sociological and stafistical,
contributing to the achievement of the research goal.

Main part.

Science and legal practice are faced with the questions to what extent and in what
form, under what circumstances in the present conditions the state and its bodies are
competent to apply coercion. Obviously, coercion, whatever form it takes, will always remain
an mdispensable attribute of the state. It 15 necessary at least to ensure that all the power of the
state apparafus to ensure the implementation and compliance with legal norms by those
persons who do not wish to do so voluntarily.

In modern conditions, the measures of state coercion acquire a clearly expressed dual
character. On the one hand, they can undoubtedly restrict the rights and freedoms of the
individual and cifizen, the rights and legitimate interests of legal entities, and on the other -
are aumed at protecting these rights, freedoms and legitimate interests. The measures of state
coercion are quite diverse and can be classified on various grounds: by the nature of the
impact, by the branches of law and by the connection with legal responsibility. The last of
these grounds for the classification of measures of state coercion made it possible to 1dentify a
special group of measures of state coercion - preventive measures.

Measures of procedural coercion are, first of all, the preventive measures specified in
the law, applied by the investigator, the investigator within the limits of his powers or by the
court (Sarsenbaev T .E., 2000: 4, p.110).

Like any other procedural coercion, preventive measures should be applied mn strict
observance of the norms, first of all, the Constitution of the Republic of Kazakhstan,
international norms, criminal and criminal procedural law of the Republic of Kazakhstan,
which primanly regulate the guarantees of observance of human and civil rights and
freedoms, compensation of losses caused by illegal actions of law enforcement agencies, etc.

M. A Cheltsov-Bebutov speaking about the measures of procedural coercion in
general, indicates that they are by legal nature "... should not be considered as pumshment for
the offender, but as a restriction of the citizen's rights. because until the moment of sentencing
the accused cannot still be considered a crinunal”. The difference between the measures of
procedural coercion and punishment M. A. Cheltsov-Bebutov sees that "... their sole purpose
1s to prevent the possibility of non-fulfillment of procedural obligations" (Cheltsov-Bebutov
M.A., 1995: 5, p. 500).

Effective orgamzation of criminal prosecution is possible only if there are measures of
state coercion at the disposal of law enforcement agencies. Procedural coercion, applied m
concert with other procedural measures, acts as an important system-fornung factor in
preventing and suppressing criminal activity of accused persons (suspects), contributing to the
successful conduct of preliminary mvestigation and trial.

Undoubtedly, the use of criminal procedural coercion is dictated by objective
circumstances. But in each case of their application, the axiological basis of the decision and
action to be taken 1s necessary. A person subjected fo state coercion in the sphere of criminal
proceedings mmust be aware of his dufy to follow the prescription or enforcement of the law
and to 1magine how much they correspond to moral principles. At the same tume, an authonty
must understand the necessity and moral justification of such an impact, not only the legal but
also the moral correctness of lus actions (Moskalkova T.N., 1996: 6, p. 35).
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In the Crmmunal Procedural Code of the Republic of Kazakhstan the Criminal
Procedural Legislation contains a whole section devoted to procedural coercrve measures
(Section 4), which consists of three chapters: Chapter 17, "Detention of a Suspect.” Chapter
18, "Preventive Measures," Chapter 19 "Other measures of procedural coercion”

ttps://onhne zakon kz/Document/?doc_1d=31575852: 7). On the one hand, the legslator has
put an end to some theoretical disputes regarding the atfribution of certain criminal procedural
institutions to measures of procedural coercion (for example, the issue of whether detention 1s
related to investigative actions or coercive measures 1s resolved lawfully). On the other hand,
many procedural actions and decisions that are clearly compulsory (for example, placement in
a medical or psychiatric hospital) or which contain elements of criminal procedural coercion
(for example, a search that in a number of cases foreign countries by the degree of coercion 1s
equivalent to the arrest of a person (Kartashkim V. A, 1998: 8, p.24) or listening to telephone
conversations, examination, etc.).

Most of the so-called other measures of procedural coercion provided for by the head
of the 19 th CPC REK, as well as procedural and mvestigative actions contaimng elements of
crinunal procedure coercion, are applied not only to suspects and accused, but also to other
participants in criminal proceedings, without any procedural status. There is a situation where
every citizen is potentially a person who can be involved in the criminal process. His general
duty 15 that he must endure such encumbrances, the necessity of which can later be called into
question. We believe, like other authors, that this duty excludes any compensation for the use
of coercive measures and their consequences (Kuhne N.N_ 1978: 9, p.112-113).

At the forefront there is the responsibility of government agencies and officials for
compliance with the requirements of the crimunal procedure law. However, for the successful
conduction of the criminal process, the responsibility of other persons mvolved mn the sphere
of eriminal proceedings is also important.

This problem, as was sharply controversial, remains so until now, despite the fact that
many problematic 1ssues were analyzed m the work of the scientists-processivists.
Nevertheless, the importance of her research for clarifying the mechamism of crinunal
procedure regulation 1s beyond doubt. An analysis of the different views on this problem will
contribute fo the development of a coherent, coherent concept of crinunal procedural
responsibility and coercion.

In particular, there 1s no clarity n delineating the measures of criminal procedural
responsibility from other measures of procedural coercion. Although it 1s obvious that in one
case the measures of crinunal procedural coercion are preventive-protective, and i the other -
they are applied only in connection with the commussion of an offense as a crinunal
procedural sanction.

Solving problem sifuations and controversial issues will make it possible to ensure
more careful development of guarantees of the rights of cifizens in the application of crinunal
procedural coercion, m the process of procedural actions, which has not only theoretical but
also practical significance, since violations of law in the activities of law enforcement bodies
associated with the use of unlawful methods of mvestigation, with illegal detention, with
disregard for the rights of participants in the process, are not isolated.

In all laws and orders, without exception, there are two forms of restricting a person's
freedom as two measures of procedural coercion: 1) short-term detention (Chuvilev A A |
1982: 10, p. 28); 2) long detention. In all legal orders between them there 1s a fundamental
difference: detention is by nature a police measure, ie. mmplementation of police functions;
detention 1s by nature a judicial measure, 1. implementation of judicial functions. In our
legislation, the first of these forms (police) 1s denoted by the concept of "detention", and the
second (judicial) - the concept of "detention".

Legally, m accordance with modern constitutional and mternational lepal mperatives,
any restriction on a person's physical freedom and lis placement in custody requures judicial
intervention, 1.e. are allowed only on the basis of a court decision. However, 1n fact, this 1s not
always possible, because as a rule, not real courts are faced with real manifestations of
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crinunal activify, but the police, which performs the function of maintaining public order and
forced "on the spot” to respond to violations of the criminal law (to come on citizens' calls, to
stop crimes during patrolling of streets, etc.). Of course, such a problem arises only in cases
when the police not only state a erimunal act, but also face a person allegedly comnutted 1t (an
actual suspect), which is "in the hands" of the police.

Thus, between the physical suppression of criminal activities of a certain person (the
task of the police) and the real possibility of legalizing (realizing) this situation (drafting the
necessary documents, resolving the issue of the legal qualification of the act, bringing a
person who deserves to be detamned, etc ). ) there 1s an mevitable time interval, from which,
with all the desire, no legal system can get rid of, for absolutely objective reasons. There is
only one way out here: to design a special crmunal procedural mstitute (the istitufion of
detention), which occupies a special place n the system of criminal procedure law and 1s the
only way to overcome the problem of the actual gap between police suppression of a crinunal
(hypothetical) activity of a certain person and bringing this sifuafion fo the mainstream
ordmary procedural decisions, actions, ete. Otherwise, the police would have to withdraw the
activities of the police to suppress criminal acts and restrict physical freedom of suspects
beyond the limits of crimunal procedure regulation, which could lead to massive violations of
mdividual rights and which no legal system can afford.

The special (umque) place of the mstitution of detention m the system of crinunal
procedural law and its special (severely restricted) functional load make it possible to identify
several universal essential characteristics of this institution.

First, detention 1s lmuted to hours (usually several decades hours), as this 1s enough fo
ensure that the sifuation has acquired normal procedural features and entered the required
legal channel

Secondly, detenfion does not mmply the possibility of adopting any prelinunary
procedural decision, as it 1s a procedural form of responding to actual circumstances.

Thirdly, the procedural registration of detention occurs after the detention has been
carried out, 1.e. unlike other procedural actions, the grounds and motives for detention are set
forth post factum - m an act (protocol) that 1s not compiled before, but after detention.

Fourth, detention is the only measure of procedural coercion, which 1s generally
applied only before the pre-trial investigation.

Fifthly, detention 1s the only permussible case of restriction of a person's physical
freedom made without a court decision.

Sixthly, criminal procedural detention as an action, generating a mumber of legal
consequences, should be documented. Without thus, detention will not be considered a
procedural act, a legal fact will not be generated (Abdrakhmanov E., 2003: 11).

The noted charactenistics of the institute make it possible to understand why detention
1s not part of preventive measures. These characteristics are not only incompatible with the
concept of preventive measures, but also directly opposite to it, as the measures of restraint
are applied only after the beginning of pre-trial mvestigation, for a relatively long period. on
the basis of a reasoned prelumnary ruling, etc. In such a situation, detention cannot remain a
measure of procedural coercion of a special kind (sui pgeneris). The noted umiversal
characteristics are reflected in the crinunal procedure law, to the analysis of which we pass.

In Art. 128 of the CPC RK contain an exhaustive list of grounds for detaiming a person
suspected of commutting crimes. In our opinion, some grounds may lead to abuse by law
enforcement agencies. Thus, we can give an example of clause 2, part 2, article 128 of the
Code of Crinunal Procedure of the Republic of Kazalkhstan, the suspect can be detamed when
in the matenials of the RDD, counterintelligence activity and (or) secret mvestigative actions
received in accordance with the law, there are reliable data on the person who 1s commutted or
15 preparing crime. In our opimon, thus ground (the provision) can be too widely interpreted
by law enforcement officials. In addition, the rehiability of the materials of the RAN
(https://online zakon kz/: 12) or secret investigative actions m the event of detention is not
subject to prelimunary verification by the judicial authorty.
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One of the few legal states, the police, before detamnng a particular person, should
contact the judge before the suspect's detention, and before he became aware of the intention
of the police to detain hum_ If the police convinces the judge of the need for detention, they
receive a warrant for this and detan them But our Kazakhstan legislation does not contain
such a provision and any detention 1s carried out by the police without preliminary pernussion
from the court. Instead, the law provides for detention as a preventive measure, usually after
the person has already been detained. We believe that this practice 1s contrary to international
standards for the protection of human rights and encourages the use of illegal investigative
methods to collect the necessary evidence to authorize arrest. Out of thus, two different
procedures should be envisaged. The first procedure should concern the judicial authorization
of detention on the warrant of the court, m which the court makes a decision to detain the
person, pending his actual detention. The second procedure should be applied in cases where
a person was detained without a court decision in cases of detention at the scene of the crime
(https://www.zakon kz: 13).

The necessity to mtroduce an institution of detention on a court order i the RK. This
1s due to a number of reasons, one of which there 1s the possibility of using unreasonable
detention by the police prior to the sanction of the court to obtain confessions even i cases
where there 1s no confession or there are no serious grounds to suspect the detainee of the
crime. Often, mn order to obtain confessions and to disclose the crime, the police grossly
violate the crinunal procedure legislation, by using forture, mtinmdating and decerving
detainees. Often such statements are recognized by the court as adnussible, tk. It 15 extremely
difficult for a defendant to convince a judge that he was subjected to unlawful methods of
mvestigation and inquury, that his confessions were mvoluntary. The Institute of Detention on
a court order will reduce cases of unreasonable detention of a person by the police i order to
"knock out" confessions.

The institution of detention on a court order will mncrease the responsibility of the
mvestigative authorities to the judiciary.

Nowadays, the “Miranda™ program is in force in accordance with which when a
person 1s arrested on suspicion of commutting a crimunal offense, the official of the crinunal
mvestigative body orally declares to the person his procedural rights (art. 131 CCP), but does
1t act, 1s this a question?

The law “Miranda™ - warning 1s a legal requirement in the United States of America
that, during detention, the detainee must be notified of his nghts, and the detainee of law
enforcement must obtain a positive answer to the question whether he understands what has
been said.

The Miranda rule arose from the historic “Miranda vs Anzona™ case and was named
after the accused Emesto Miranda, whose testimony was excluded from the case file as
received in violation of the fifth amendment. Miranda was nevertheless convicted on the basis
of other case materials (hitps./kapital kz: 14).

There 1s a possibility that law enforcement officials will be able to abuse their powers
and not inform suspects about their rights at the time of actual detention, and also incorrectly
record the time of actual detention in order to illegally extend the admussible term of
detention. Yes, nowasays, law enforcement officers use audio, video recording at the tume of
detention, but our view should apply audio, video recording continuously from the moment of
detention and until interrogation at the police station.

Types of preventive measures

In the comparative legal framework, two possible approaches to the types of
preventive measures should be distinguished first: 1) the Anglo-Saxon approach 1s based on
the absence of an exhaustive list of preventive measures in the usual sense; in fact, there 1s
only one measure of restramnt - detention m custody, as well as the nght of the court not to
place the accused in custody if certain conditions are met (and sometimes without conditions
at all) put forward by the court in each case; this lund of alternative to imprisonment is
covered not just translated into English by the English concept of bail, which means not only
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a pledge or a surety, but also any other conditions that allow the judge not to place the
accused in custody even if there are grounds for doing so; while the concrete alternative is
most often deternuned not by the law, but by the judge himself, based on the circumstances of
the case; 2) the continental approach, according to which the crinunal procedure law should
contain an exhaustive list of preventive measures, 1.e. the judge in such a sifuation can only
choose a measure of restramt from the list proposed to hum by the legislator, without having
the right to independently develop (create) the appropriate legal limitations for each specific
case.

The continental model, m turn, breaks down into two variants that can be conditionally
designated as French and Russian: 1) the French version assumes that all preventive measures
not related to imprisonment are combined within the overall complex concept of "judicial
control” (judiciaire), therefore, when deciding on judicial control, the person conducting the
proceedings in the case has the right to simultaneously select several preventive measures
complementary to each other, some then to cancel, some to replace, some add, etc_, 1e. all
alternatives to imprisonment preventive measures are not mwtually exclusive, but
complementary (Golovko L.V, 2017: 15, p. 997); 2) our legislation considers every measure
of restraint as autonomous, which makes it possible to use only one of them - smmltaneous
application of several preventive measures 1s excluded.

Thus, the current crinunal procedure law grants the mvestigator, investigator or court
the right to apply only one of the seven preventive measures provided for in Art. 137 CCP
REK.

In accordance with Art. 137 of the CCP RK, preventive measures are divided into
several types. This classification starts with the most liberal measure (a written undertaking
not to leave the place and proper behavior) and ends with the most burdensome or restrictive
measure for the rights and freedoms of citizens (detention).

‘What do we see in practice!

In practice, such actions are carried out when mdividuals can be mutially identified to
such crimes (as particularly serious crimes), then he 1s given a preventive measure in the form
of detention, its duration is prolonged more than 8 times all appeals, accompanied by
indications of overstatement, unsuccessful. And after a year and a half of being in custody, a
person 1s convicted of a crime (of moderate severity)
(hitp://online zakon kz/document/?doc_1d=31575252: 16), according to which the extension
of the period of detention over 6 months by law 1s not allowed at all.

In our opimion, such a practice will exist until the court begins to analyze the
preliminary qualification of the temporary crime to confirm if, at least with evidence that 1s
convineing at first glance.

Again, 1if for example, the investigating judge must apply the least onerous measure of
restraint for the suspect if the prosecution did not convince the judge the need for a more
restrictive measure. For example, the investigating judge must apply on bail if the prosecutor
would not be able fo convince the judge that the interests of justice can only be achieved
through the use of collateral or a more restrictive measure. Also, the judge must apply the bail
if the party cannot convince the judge of the need for home arrest. For example, in Canada, it
15 called a ladder approach when applying measures of restramnt of varying severity and
linitations. This approach i1s aimed at ensuring the rights of citizens such as the right to the
presumption of mmnocence (art. 77 of the Constitution of the Republic of Kazakhstan) and the
right to be released from custody pending trial.

Often, in order to leave the suspect, the accused in custody, the investigator or the
inquirer, it 1s enough simply to list the grounds provided for in Article 128 of the CCP RK, or
to bring on duty the words about the gravity of the incrimunated act, the need to conduct
investigative actions and the person's lack of social ties. The latter - even in cases where the
accused in the absence of officially registered marmage and cluldren, for example, have
parents with whom normal relations are maintained. (As one of the employees said: "We do
not take him into the army to take into account his marital status"). However, at the same
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time, an extensive analysis of the ewvidence supporting specific facts of the impact on
witnesses and victims, the destruction of evidence or evidence of the availability of the
accused's intentions, 1s almost never given.

Detention

Concerning the significance of the severity of the pumshment, the European Court of
Human Rights (ECHR) (https://www zakon kz: 17) maintains the position that "the existence
of a significant suspicion of a person's involvement in a serious crime, although relevant, but
i 1tself cannot justify a long period of detention"( Khavronuk N.I., 2016: 18).

According to the provision of part 3 of article 147 of the Criminal Procedure Code of
the Republic of Kazakhstan, the night to mfiate solicitation of a preventive measure as a
preventive measure belongs to the person conducting the pre-trial investigation. We believe
that the function of mitiating a solicitation and mamntaiming it i court must be m the exclusive
competence of the prosecutor, since it 15 he who represents the interests of the state n court,
and also he has the function of maintaining public prosecution. On the other hand, the role of
the mvestigator should be linnted to the implementation of the mvestigation 1n a crimunal case
and the initiation of an application for choosing a preventive measure i the form of detention
should not be within lus competence. At the same tume, 1t 1s obvious that the prosecutor will
have to mutiate and support motions on the basis of materials collected by the investigator and
operational personnel.

I also wanted to emphasize the fact that regarding the case to the judge before the
hearing, this can be justified by the desire of the legislator to provide the mvestigating judge
with an opportunity to get acquainted with the case matenals before the meeting, speeding up
the process of consideration in court. It 1s difficult to agree with this logic of the authors of the
CCP RK. It seems that acquaintance of the mvestigating judge with the materials of the
crimunal case beforehand before hearing both parties can make lum prejudiced against the
detainee, and also can turn the court session mto a formal procedure for 1ssuing a sanction.
Venfyng the legality and validity of detention, the judge mevitably comes to the necessity of
assessing the validity of the charge brought together by the totalify of evidence in the case.
Otherwise, the verification becomes a formality in the form of revealing procedural
shortconungs. During solving the problem of the use of detention, the judge will, voluntarily
or unwittingly, enter into a discussion of the question of the guilt or innocence of a person mn
the offense charged to hunm. However, the judge should not go into assessing the evidence of
the guilt or innocent of the accused (suspect) in checking the legality or validity of the
detainee (Shaukharov K_, 2015: 19).

"Automatic extension" (Maxim N, 2017: 20) As a chosen measure, the measure of
restraint i the form of detention 1s extended to 90% of cases. At the same tume, the petitions
of mnvestigators and court decisions often give the same reasons as used in this case before. As
time passes, the mitial grounds for detention are becoming less significant, and the courts
must provide other relevant and sufficient grounds requiring continued deprivation of liberty.

The extension of the sanction goes formally, often already with the prepared speech of
the mvestigating judge and the procedural prosecutor. As a rule, according to the CCP, the
defenders have the night to appeal within 3 days, after the court session on the extension of
the term and when the defense counsel 15 invited to the hearing on his complaint, nothing
changes, everytlung still remams. In accordance with Art. 152 of the Crimunal Procedure
Code of the RK states that the presence of a defense counsel 1s not necessary to extend the
sanction. But what about the art. 67 of the Code of Criminal Procedure of the Republic of
Kazakhstan, where the compulsory participation of counsel 1s prescribed. Perhaps according
to that procedural errors are allowed. So, for example, without a lawyer, the sanction was
extended with the imposition of seizure of property (an apartment, but only a part of the
share) of the suspect, but as a rule, arrest of property 1s made if there 1s a probability that this
property was acquired illegally. But the imnvestigating judge and the procedural prosecutor did
not take into account that at the time of the acquisition of tlus apartment, the suspect was 11
years old.
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In conclusion, I would like to stay on the words of the Chairman of the Supreme Court
of the Republic of Kazakhstan Asanov, who m his turn addressed to the investigating judges
with the words "Stop stampmg sanctions” and not to go on about the mvestigation (Asanov
Zh K., 2018: 21).

Conclusion:

1. It 1s necessary to create a special crinmunal procedural institute "Institute of
Detention". This instifute occupies a special place in the system of crimunal procedural law
and 1s the only way to overcome the problem of the actual gap between the police suppression
of the crimunal (hypothetical) activity of a certain person and bringing this situation to the
channel of ordinary procedural decisions, actions, etc. Otherwise, the activities of the police
to curb, 1dentify crinunal offenses and restrict the freedom of suspects would have to be
completely removed from the crinunal procedure, which 1s fraught with massive violations of
wndividual rights and which no legal system can afford.

2Tt 1s necessary to introduce the concept of "order" of the court for the detention of a
person when the wnstitution of detention 1s introduced. For thus, two different procedures
should be envisaged. The first procedure should concern the judicial authorization of
detention on the warrant of the court, in which the cowrt makes a decision to detamn the
person, pending his actual detention. The second procedure should be applied 1 cases where
a person was detained without a court decision in cases of detention at the crime scene.

3. It 1s necessary to lumt the role of the investigator when imtiating an application for
choosing a preventive measure in the form of detention, and should not be within Ius
competence.

4. When choosing measures of procedural coercion, three mandatory requirements
must be met:

a) they are elected only in the field of crinunal justice.

b) persons to whom the measures of procedural coercion will be applied, the
procedure and conditions for their implementation shall be regulated by law.

c) the legality and validity of the application of measures of procedural coercion are
provided by the system of criminal - procedural puarantees.
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